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The  Keokuk  4;  Des  Moines  Railway  Co.  v.  Lindley  et  al. 

1.  Tax  TitlA:  possession:  ucbnsbb  cannot  acquire.  The  licensee  of 
real  estate  cannot  acquire  a  tax  title  thereto  as  against  his  licensor, 
whose  right  of  possession  has  continued  for  more  than  five  years  after 
the  execution  of  the  tax  deed. 

a.  :  :  statute  op  limitations.  The  right  to  recover  pos- 
session under  a  tax  deed  is  barred  in  five  years  after  the  execution 
thereof. 
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8.  :   DEFECT  m  titlb:   PoesEssiON.    Even  though  there  be  defects 

in  the  title  of  the  patent  holder,  he  is  nevertheless  entitled  to  posses- 
sion as  against  one  claiming  under  a  void  tax  title,  when  his  posses- 
sion is  founded  upon  claim  and  color  of  title. 

Appeal  from  Jasper  District  Court. 
Fbxdjly,  Maboh  22. 

Action  in  chancery  to  set  aside  a  tax  deed,  and  to  quiet 
title  to  real  property,  the  possession  of  which  plaintiff  held 
under  a  claim  of  title.  By  a  cross-petition,  defendants  set 
up  title  under  a  tax  sale  and  deed  to  the  property,  and  prayed 
that  their  title  be  quieted.  The  relief  sought  by  plaintiff  was 
granted,  and  defendants'  cross-petition  was  dismissed.  De- 
fendants appeal. 

R.  A.  Sankey,  for  appellants. 

Smith  dt  Wilson,  for  appellee. 

Beck,  J. — I.  The  facts  of  the  case,  so  far  as  they  are 
necessary  to  be  considered  in  determining  the  rights  of  the 
parties,  are  established  by  the  testimony  before  us  to  be  as 
follows :  The  Des  Moines  Valley  Railroad  Company,  in  1865, 
purchased  the  property  in  question,  two  lots  in  the  town 
of  Monroe,  and,  under  the  title  thus  acquired,  then  entered 
into  possession.  The  plaintiff  claims  all  the  property  of  the 
Des  Moines  Valley  Railway  Company,  under  a  sale  and  deed 
executed,  upon  the  foreclosure  of  a  mortgage,  to  its  grantors. 
They  acquired  this  title,  and  took  possession  of  the  property, 
in  1874.  After  plaintiff  acquired  the  property,  defendants 
Lounsberry  and  Johnston  entered  upon  the  lots,  under  an 
agreement  with  plaintiff's  superintendent,  and  built  a  bam 
thereon.  The  terms  of  agreement  were,  in  effect,  that  they 
should  pay  no  rent,  and  should  not  hold  plaintiff  liable  for 
any  loss  or  destruction  of  the  buildings  by  fire,  caused  by. the 
engines  running  upon  the  road.     They  were  to  surrender  the 
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possession  upon  notice  from  plaintiff.  The  date  of  this  agree- 
ment is  not  shown  further  than  that  it  was  in  1874.  It  does 
not  clearly  appear  whether  defendants  held  possession  of  all 
of  the  lots  under  this  arrangement,  though  we  think  the  tes- 
timony supports  such  a  conclusion. 

The  lots  were  sold  for  taxes  in  October,  1866,  and  a  treas- 
urer's deed  executed  upon  the  sale,  December  20,  1869,  to 
defendant  Lindley.  On  the  28th  day  of  January,  1875, 
while  Lounsberry  and  Johnston  were  in  possession  of  the  lots, 
as  set  out  above,  Lindley  conveyed  the  property  to  these 
defendants,  who  now  claim  to  hold  it  under  the  title  then 
acquired.  The  relation,  or  tenancy,  existing  between  defend- 
ants and  plaintiff,  was  not  terminated  by  notice,  or  other- 
wise, when  defendants  purchased  the  property  of  Lindley. 

II.  We  conclude  that  the  decree  of  the  court  below  is 
well  supported  by  the  facts  of  the  case,  for  the  following  rea- 
sons: 

The  defendants  held  the  land  imder  the  plaintiff  at  the 
time  they  acquired  the  tax  title.  They  insist,  however,  that 
^p^liieiSn  ^ui  *^^y  ^^  ^^*  ^^^^  *^®  1^^^  under  a  lease,  but  un- 
acqSre!*""^*  der  a  license,  and,  therefore,  the  relation  of  land- 
lord and  tenant  did  not  exist  between  the  parties.  Let  this 
he  admitted.  Their  possession  as  licensees  was  the  posses- 
sion of  the  plaintiff.  Such  would  be  the  case  did  a  lease 
exist.  It  must  be  true  in  the  case  of  a  license,  which  is  but  a 
permission  to  use  or  occupy  land  for  a  specified  purpose. 
Taylor's  Landlord  and  Tenant,  §§  31,  86 ;  Washburn  on  Real 
Property,  p.  398.  The  possession  of  land  held  by  a  tenant 
or  licensee,  in  contemplation  of  law,  is  in  the  landlord  or 
licensor.  The  plaintiff,  whether  defendants  were  lessees  or 
licensees,  must  be  regarded  as  not  having  parted  with  the 
possession  of  the  lots. 

Plaintiff  had  been  more  than  five  years  in  possession  after 
the  tax  deed  was  executed,  when  defendants  purchased  the 
2.  — : :  tax  title.     The  right  to  recover  thereon  is  barred 

statute  of  Um-    ..,,..  ii«i«m»  .  .««  • 

ttottoniL         in  that  tune,  and  plamtiffs  can  set  up  the  bar  of, 
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the  statute  in  this  action.  Hintrager  v.  Hennesiy,  46  Iowa, 
600;  Wallace  v.  Sexton  <t  Son,  44  Id.  257;  Patton  v.  Luther, 
47  Id.  236. 

As  has  been  remarked,  defendants'  relation  as  licensees,  or 
lessees,  had  not  been  terminated  when  they  acquired  the  tax 
title.  Gould  that  title,  in  their  hands,  defeat  plaintifF*s  right 
to  the  lots  ?  We  conclude  that  it  could  not,  for  they  could 
acquire  no  higher  right  than  their  grantor,  and,  as  we  have 
seen,  his  right  to  recover  the  property  was  barred  by  the 
statute  of  limitations.  The  possession  which  they  held  after 
they  acquired  the  tax  title  can  give  them  no  right  to  recover, 
for  the  rights  of  the  parties  must  be  determined  as  they  were 
at  the  time  they  acquired  the  title.  Surely  it  cannot  be 
claimed  that  their  tax  title  received  force  and  vitality  from 
their  subsequent  act  in  terminating  their  relation  as  licensees. 

ni.  It  is  claimed  that  plaintiff  has  failed  to  show,  by  the 
testimony,  that  it  holds  the  legal  title  to  the  lots,  there  being 
defects  in  its  chain  of  title.     Let  this  also  be  admitted.     As 

3. :  de-     against  defendants,  its  right  is  based  upon  its  pos- 

iweeewiion.  scssiou,  which  was  uudcr  clami  and  color  of  title. 
This  right  was  not,  as  we  have  shown,  defeated  by  defendants' 
tax  title.  Plaintiff  is  in  equity  entitled  to  recover  the  posses- 
sion of  the  land,  and  hold  it  as  against  defendants,  who  are 
setting  up  the  tax  title  to  protect  their  possession.  Equity 
will  restore  plaintiff  to  its  rights  in  the  property,  which  can 
only  be  done  by  restoring  the  possession,  and  will  declare- the 
tax  title  void  as  against  plaintiff.  The  relief  granted  by  the 
decree  of  the  District  Court  is  authorized  by  the  law. 

This  view  of  the  case  renders  the  consideration  of  other 
questions  raised  by  counsel  unnecessary. 

Ajtibmed. 
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Oaldwell  y.  Bbidal. 

1«  Sale:  ocmTRAoi  vob  disbabed  stook  :   whkn  Tom  ukdbb  statutb.        Is  Jj 
Under  Section  4055  of  the  Code,  a  contract  for  the  sale  of  sheep,         ^^ 
known  by  the  seller  to  be  affected  with  a  contagious  disease,  cannot      |  48    15] 
be  enforced,  even  when  the  purchaser  has  knowledge  of  the  diseased      llUoo| 
condition  of  the  sheep  at  the  time  of  the  purchase ;  the  object  of  the 
statute  beiag  to  prevent  traffic  in  diseased  animals,  for  the  protection 
not  only  of  the  purchaser,  but  of  the  public. 

KNOWLEDGE    OF  KATURB  OV  DIBBA8B.      If,    hoWever, 


the  seller  is  not  aware  that  the  disease  with  which  the  sheep  are 
affected  is  contagious,  the  statute  will  not  applj,  being  limited  by  its 
terms  to  the  sale  of  sheep  known  to  be  affected  with  a  contagious 
disease. 

3. :  :  FBAUDnLBHT  OOKCBALMKNT.    The  fact  that  the  seller 

kept  the  diseased  portion  of  the  flock  separate  from  the  remainder, 
and  did  not  show  them  to  the  buyer,  would  not  vitiate  the  sale  if  the 
latter  obtained  knowledge  of  the  diseased  condition  of  the  sheep 
before  completing  the  purchase. 

Appeal  from  Appanooie  Dittrict  Cowrt. 

Friday^  Maboh  22. 

The  plaintiff  claimB  $607.25,  alleged  to  be  due  on  a  prom- 
issory note.  The  defendant,  for  answer,  alleges  that  the  note 
was  executed  for  the  purchase  price  of  two  hundred  and  sev- 
enty-six sheep;  that  after  the  defendant  had  concluded  to 
buy  plaintiff's  flock  of  sheep  the  plaintiff,  with  intent  to  de- 
fraud defendant,  turned  into  the  flock  about  sixty  diseased 
and  scabby  sheep,  which  before  had  been  separated  from  the 
flock,  and  that  at  the  time  of  the  sale  of  said  sheep  they 
were  infected  and  had  a  contagious  disease,  commonly  known 
as  the  scab,  and  were,  therefore,  sold  contrary  to  law. 

The  jury  returned  a  general  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest,  and  also  returned  the  fol- 
lowing special  verdict : 

1.  Was  the  note  in  this  case  given  for  sheep  sold  by  the 
plaintiff  to  defendant  ?    Yes. 
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2.  At  the  time  of  the  sale  of  said  sheep,  did  the  sheep 
have  a  contagious  disease  ?    Yes. 

3.  Did  the  plaintiff  know  that  they  were  so  diseased  at 
the  time  of  the  sale  to  defendant  ?    Yes. 

4.  How  many  of  the  sheep  were  diseased,  if  any,  at  the 
time  of  the  sale  ?     Thirty  head. 

5.  Did  defendant  know,  when  he  bought  the  sheep,  that 
they  were  diseased  with  the  scab,  or  any  of  them?    Yes. 

6.  Did  the  plaintiff  know,  at  the  time  he  sold  the  sheep 
to  defendant,  that  the  disease  called  scab  was  a  contagious 
disease  ?     No. 

The  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
was  overruled,  and  judgment  was  entered  upon  the  ver- 
dict.    The  defendant  appeals. 

VermiUion,  Haynei  d  Vermillion  and  Oeo.  D.  Porter,  for 
appellant. 

J.  C.  Coad  and  TannehiU  <t  Fee,  for  appellee. 

Day,  J. — ^I.  Section  4065  of  the  Code  is  as  follows :  "If 
the  owner  of  sheep,  or  any  person  having  the  same  in  charge, 
1.  balk:  con.     kuowiugly  import  or  drive  into  this  State  sheep 

tract   for  dls-    ,        .  ,       .  ,.  .  ^ 

eAsed stock:     havmg  any  contagious  disease;  or  turn  out  or 

when  void  un-  ,  ,        . 

der  statute.  suffer  any  sheep  having  ai\y  contagious  disease, 
knowing  the  same  to  be  so  diseased,  to  run  at  large  upon 
any  common,  highway  or  uninclosed  lands ;  or  sell  or  dispose 
of  any  sheep,  knowing  the  same  to  be  so  diseased,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  fine  in  any  sum  not  less  than  fifty  dollars,  nor  more  than 
one  hundred  dollars." 

The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  **  If  the  jury  find  that  the  note  (was)  given  in  consid- 
eration  for  sheep,  as  claimed  by  the  defendant,  and  that  the 
sheep  were  affected  with  a  disease  known  as  scab,  and  that 
said  disease  is  contagious,  and  you  find  further  that  the  plain- 
tiff knew  said  sheep  were  so  diseased,  then  the  selling  of  said 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  17 

Caldwell  v.  Bridal. 

sheep  was  a  violation  of  law  on  the  part  of  plaintiff,  and  he 
cannot  recover."  The  court  refused  to  give  this  instruction 
as  asked,  and  gave  it  with  the  following  qualification :  "That 
would  be  true  if  Bridal,  the  defendant,  did  not  know  that  said 
sheep  were  diseased ;  but  if  Bridal  knew  the  true  condition  of 
the  sheep,  and  bought  the  same  with  such  knowledge,  and 
took  and  kept  the  same,  he  is  liable  in  law  to  pay  for  them, 
and  the  plaintiff  can  recover  on  the  note. " 

Other  instructions  asked  by  defendant,  placing  a  like  con- 
struction upon  the  statute,  were  qualified  in  a  similar  manner. 
In  this  action  we  think  the  court  erred.  The  statute  in 
question  was  intended,  not  for  the  protection  of  the  individ- 
ual purchaser  only,  but  for  the  protection  of  the  public.  It 
was  intended  to  arrest  the  spread  of  contagious  diseases 
amongst  sheep,  by  making  it  penal  to  traffic  in  sheep,  know- 
ing them  to  be  affected  with  such  disease.  The  public  might 
be  exposed  to  great  loss  from  the  removal  of  infected  sheep 
along  the  highways,  even  when  the  sales  are  made  to  persons 
aware  of  such  diseased  condition.  The  statute  suggests  no 
qualification  such  as  made  by  the  court.  It  declares  the  sell- 
ing or  disposing  of  any  sheep,  knowing  them  to  be  affected 
with  a  contagious  disease,  to  be  a  misdemeanor.  The  law 
will  not,  we  think,  lend  its  aid  to  the  enforcement  of  such  a 
contract,  even  when  the  purchaser  has  knowledge  of  the  dis- 
eased condition  of  the  sheep  purchased.  See  Dillon  db  Pal- 
tner  v.  AUeUy  46  Iowa,  299. 

n.  We  think,  however,  that  the  modification  of  the  in- 
structions above  referred  to  was  error  without  prejudice.  The 
jury  returned  the  following  special  verdict : 

2.  At  the  time  of  the  sale  of  said  sheep,  did  the  sheep 
have  a  contagious  disease  ?     Yes. 

3.  Did  the  plaintiff  know  that  they  were  so  diseased  at 
the  time  of  the  sale  to  defendant  ?    Yes. 

5.  Did  defendant  know  when  he  bought  the  sheep  that 
they  were  diseased  with  the  scab,  or  any  of  them  ?    Yes. 

6.  Did  the  plaintiff  know  at  the  time  he  sold  the  sheep  to 
YoL.  xLvra — 2 
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defendant  that  the  disease  called  scab  was  a  contagions  dis- 
ease  ?    No. 

These  answers  mnst  be  so  constraed,  if  practicable,  with- 
out doing  violence  to  the  language  employed,  as  to  harmon- 
\^iedK^*  ize  and  give  effect  and  force  to  all  of  them.  It  is 
2^°^^  claimed  that  the  third  and  sixth  are  in  conflict. 
It  cannot,  however,  be  supposed  that  the  jury  intended  in  the 
third  answer  to  say  that  plaintiff  knew  the  sheep  were  affected 
with  a  contagious  disease,  and  in  the  sixth  to  say  that  plaintiff 
did  not  know  the  disease,  with  which  the  sheep  were  affected, 
to  be  contagious.  We  think  that  the  third  answer,  taken  in 
connection  with  the  others,  means  no  more  than  that  plaintiff 
knew  that  the  sheep  were  affected  with  the  disease  which  they 
had ;  that  is,  they  were  so  diseased,  affected  with  the  scab. 
In  the  sixth  answer  the  jury  say  the  plaintiff  did  not  know 
the  disease  called  scab  was  a  contagious  disease.  If  the 
plaintiff  did  not  know  the  sheep  were  affected  with  a  conta- 
gious disease,  he  y^olated  no  statute  in  their  sale.  Knowl- 
edge of  the  existence  of  a  contagious  disease  is  an  ingredient 
in  the  offense  declared  in  section  4055.  As  the  special  ver- 
dict shows  that  plaintiff  did  not  have  such  knowledge,  the 
contract  may  be  enforced  whether  defendant  had  such  knowl- 
edge or  not.  It  foUows  that  the  modification  complained  of 
could  have  worked  the  defendant  no  prejudice. 

III.  The  defendant  asked  the  court  to  instruct  the  jury  as 
follows :     "If  the  jury  believe  from  the  evidence  that  Caldwell, 

3.  — : :  when  expecting  Bridal  to  call  and  see  the  sheep 

concealment,  with  a  vicw  of  purchasing,  did  separate  said  sheep 
by  placing  twenty-five  or  thirty  diseased  sheep  in  a  back  field, 
and  showed  him(Bridal)the  rest  of  the  flock,  and  if  afterwards 
the  contract  of  purchase  was  made  on  what  Bridal  saw  of  the 
sheep,  and  if  afterwards  Caldwell  turned  said  sheep  all  to- 
gether, representing  them  to  be  the  same  that  Bridal  had  seen 
and  purchased,  it  would  be  a  fraud  on  Bridal,  and  he  is  entitled 
to  such  a  deduction  from  the  amount  of  the  note  as  would 
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make  Bridal  whole  by  reason  of  such  fraud  practiced  by  Gald- 
weU  on  Bridal." 

The  refusal  to  give  this  instruction  is  assigned  as  error. 
The  abstract  purports  to  set  forth  only  a  part  of  the  testi- 
mony. The  evidence  set  forth  in  the  abstract  showed  that  the 
sheep  were  all  together,  and  were  seen  by  defendant  at  the 
time  the  purchase  was  completed  and  the  note  in  question 
was  executed.  The  special  findings  also  show  that  the  de- 
fendant knew  when  he  bought  the  sheep  that  they  were  dis- 
eased with  the  scab.  As  the  defendant  completed  the  pur- 
chase with  knowledge  of  the  diseased  condition  of  the  sheep, 
he  was  not  damaged  by  the  fact  that  when  he  first  looked 
at  the  flock  twenty-five  or  thirty  diseased  sheep  were  not 
with  the  flock.  The  foregoing  considerations  dispose  of  the 
alleged  error  in  the  instruction  given  by  the  court,  and  of 
the  failure  of  the  court  to  instruct  more  specifically  upon  the 
defense  of  fraud  in  the  sale. 

The  record  discloses  no  prejudicial  error. 

Affirmed. 


Simonson  v.  The  C,  R.  I.  &  P.  E.  Co. 

1.  PrtAtioa  in  the  Supreme  Court :  appeal.    The  supreme  court  has  no  gen-  \  4^ 

eral  original  jurisdiction,  and  cannot  order  that  an  appellee  shall  pro-  ^^ 

ceed  no  further  with  a  cause.  An  appellant  who  deems  that  the 
appellee  has,  pending  the  appeal,  deprived  himself  of  his  rights 
thereunder,  has  the  alternative  of  dismissal  of  his  appeal,  or  of  a  final 
submission  upon  the  merits  thereof. 

Appeal  from  Shelby  Circuit  Court. 

Friday,  March  22. 

Wright,  Oatch  d  Wright^  for  appellant. 

llos$  dt  DaUey,  for  appellee* 
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Per  Curiam. — ^The  defendant  and  appellant,  by  its  motion, 
asks  that  plaintiff  shall  take  nothing  farther  in  this  cause, 
and  that  by  the  order  of  this  court  plaintiff  be  barred  from 
the  further  prosecution  of  the  action,  and  that  defendant  be 
1.  PRACTicB  In  discharged  from  further  liability  herein,  and  for 

the  supreme 

court:  appeal,  costs.  In  support  of  the  motion, certain  vouchers 
and  receipts,  signed  by  plaintiff,  are  exhibited,  which  show  a 
full  settlement  of  the  judgment  obtained  in  the  court  below, 
and  of  all  claim  upon  the  cause  of  action.  The  attorneys  for 
plaintiff  resist  the  motion,  and,  among  other  things,  claim  that 
after  the  rendition  of  the  judgment  in  the  court  below,  the 
plaintiff,  in  writing,  assigned  to  L.  W.  Ross,  one  of  her  attorneys, 
one-half  thereof.  It  is  averred,  and  the  proof  submitted  by 
affidavit  shows,  that  one  of  the  attorneys  of  defendant,  before 
the  alleged  settlement  with  plaintiff,  well  knew  that  said  as- 
signment had  been  made  to  said  Ross.  And  it  is  alleged  that 
the  signature  of  the  said  plaintiff  to  said  receipts  and  vouch- 
ers was  procured  by  the  false  and  fraudulent  representations 
of  the  agents  and  attorneys  of  the  defendant.  It  is  asked,  in 
behalf  of  plaintiff,  that  appellant's  motion  be  denied,  and 
that  the  cause  be  allowed  to  proceed  to  final  determination 
on  its  merits.  This  court  can,  in  this  cause,  do  nothing 
more  than  exercise  its  appellate  jurisdiction.  It  is  here  upon 
appeal,  and  we  can  only  try  such  issues  as  are  properly 
presented  upon  appeal.  Section  3194  of  the  Code  provides 
that  "The  Supreme  Court  may  reverse  or  affirm  the  judg- 
ment or  order  below,  or  the  part  of  either  appealed  from,  or 
may  render  such  judgment  or  order  as  the  inferior  court  or 
judge  should  have  done,  according  as  it  may  think  proper. " 
We  have  no  general  original  jurisdiction,  and  have  no  lawful 
power  to  order  that  an  appellee  shall  not  further  proceed  with 
a  cause.  The  motion,  and  affidavits  in  resistance  thereof, 
present  issues  of  alleged  fraud,  and  notice  of  an  assignment  of 
part  of  the  judgment,  which  we  cannot  try  by  motion  and  upon 
affidavits.  It  is  the  appellant's  right  to  withdraw  and  dismiss 
its  appeal,  and  stand  upon  the  alleged  satisfaction  of  the  judg- 
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meat,  if  it  should  be  so  advised,  and  let  the  validity  of  the  satis- 
faction and  settlemant  be  tried  in  the  proper  tribunal.  Either 
such  a  dismissal,  or  a  final  submission  upon  the  merits  of  the 
appeal,  is  all  that  now  can  be  entertained.  The  motion  to  dis- 
charge defendant  from  further  liability  is 

OVERRULBD. 


Kyne  bt  al.  v.  Eynb  et  al.  i?  Ji 

dOo    783| 

1.  Wm  :  BENUNCiATioN  OP  RIGHTS :    Under  the  Revision,  if  the  widow 

did  not  object  to  the  will  of  her  husband,  and  relinquish  all  rights 
conferred  thereby,  she  was  deemed  to  have  accepted  under  it ;  nor 
would  her  own  will,  published  some  years  afterwards,  be  considered 
a  declaration  of  her  intention  to  renounce  her  rights  under  the  wiU 
of  her  husband. 

2.  :  CONSTRUCTION  OF.    Where  a  wHI  provided  that  two  daughters, 

among  several  children,  should  receive  the  proceeds  of  certain  life 
insurance,  and  that  if  this  did  not  make  tUeir  shares  equal  to  ttiose  of 
the  other  children,  the  deficiency  should  be  made  up  from  the  bal- 
ance of  the  estate,  held^  that  they  were  not  entitled  to  the  life  insur- 
ance and,  in  addition,  to  as  much  as  each  of  the  other  children. 

Appeal  from  Dubuque  Circuit  Court. 

Tuesday,  April  2. 

This  action  involves  the  construction  of  a  will.  The  facts 
fully  appear  in  the  opinion.  The  plaintiflf,  with  defendant 
James  B.  Kyne.  in  his  own  right  and  as  guardian,  and 
Absalom  Cain,  executor,  appeals. 

Graham  dt  Cody  and  W.  A.  Leathers^  for  appellants. 

W,  S.  Wright,  for  appellees. 

Beck,  3. — ^I.  The  cause  was  submitted  upon  an  agreed 
abstract,  which  may  be  presented  here  in  place  of  a  statement 
of  facts.    It  is  as  follows : 
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Michael  Kyne  died  August  27,  1871,  leaving  a  will,  whieh 
was  duly  admitted  to  probate,  the  provisions  of  which,  so  far 
as  material  to  this  cause,  are  as  follows : 

**lst.  It  is  my  wish  and  desire  that  all  my  just  debts  be 
fully  paid, 

"2d.  It  is  my  wish  that  my  property  be  kept  together  as 
much  as  possible,  for  the  term  of  five  years  after  my  decease ; 
then,  when  a  division  of  my  property  becomes  necessary,  I 
wish  it  divided  equally  among  my  children,  share  and  share 
alike. 

"3d.  It  is  my  desire  that  all  the  income  from  my  estate, 
after  the  support  of  my  wife  and  our  children,  shall  be  loaned 
out  at  interest  for  the  benefit  of  the  children,  until  a  division 
is  made,  then,  should  my  wife  be  living  and  desirous,  she  may 
have  her  dower  of  one-third  of  all  my  estate,  for  her  own  use 
and  benefit,  during  her  natural  life. 

''4th.  I  will  and  bequeath  to  my  two  daughters,  Julia  Ann 
and  Mary  EUen,  the  benefits  which  arise  from  a  life  insur- 
ance policy  in  the  Security  Life  Insurance  Company  of  New 
York,  for  the  sum  of  five  thousand  doUars,  to  be  divided 
between  them  equally ;  and,  should  the  proceeds  of  said  policy 
not  make  their  shares  equal  to  the  shares  of  the  other  chil- 
dren, then  they  are  to  receive  enough  from  the  balance  of  my 
estate  to  make  their  shares  equal  with  the  best ;  and  should 
said  policy,  or  the  proceeds  thereof,  be  realized  by  them 
before  they  attain  their  age  of  majority,  then  I  desire  and 
order  the  proceeds  to  be  placed  at  interest,  on  good  security, 
for  the  use  and  benefit  of  said  daughters  until  they  attain 
their  age  of  majority ;  and  should  either  of  my  said  daugh- 
ters die  before  arriving  of  age,  then  her  share  to  go  to  the 
other." 

Bridget  Kyne,  his  widow,  took  out  letters  testamentary,  with 
Absalom  Cain  as  co-executor,  and  carried  on  the  business  of 
the  deceased  until  her  death,  October  26,  1876.  She  never 
filed  any  petition  for  the  admeasurement  of  her  dower,  nor 
any  paper  indicating  her  election  to  take  under  the  will. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  98 

Kjne  T.  Kjne. 

excepting  that  she  left  a  will,  which  was  dtily  admitted  to 
probate,  dispoBing  of  her  estate,  as  follows ; 

*^Fir$t,  I  give  and  bequeath  my  sister,  Ellen  O'Donnell, 
the  som  of  fifty  dollars,  to  be  paid  immediately  after  death. 
To  Ellen  Cook,  for  her  kind  attendance  on  me  while  sick,  one 
hmidred  dollars,  to  be  paid  immediately  after  my  death.  To 
my  daughters,  Jnlia  A.  and  Mary  E.,  two  hundred  dollars 
each,  to  be  paid  to  them  when  they  become  of  age.  And 
lastly,  I  bequeath  the  rest  of  my  real  and  personal  estate, 
(after  my  legal  debts  and  funeral  expenses  are  paid)  to  my 
sons,  Mathias  Eyne,  James  Eyne,  John  Eyne,  George  Eyne, 
William  Eyne,  and  Thomas  Eyne,  between  them,  share  and 
share  alike.  Mathias,  James  and  John  Eyne,  are  to  have 
their  share  on  or  before  two  years  after  my  death.  The 
minors,  George,  William  and  Thomas  Eyne,  are  to  receive 
their  shares  when  they  become  of  age.  Should  any  of  the 
minors  die  before  becoming  of  age,  his  or  their  share  to  be 
divided  equally  among  the  balance  of  my  sons  living.*' 

Bridget  Eyne  had  no  property  whatever  except  such  as  she 
acquired  from  the  estate  of  Michael  Eyne,  deceased,  as  his 
widow. 

Michael  Eyne  left  eight  children,  him  surviving,  all  of  whom 
survived  their  mother  also.  They  all  lived  with  their  mother 
until  her  death,  and  were  supported,  clothed  and  educated  by 
l^r  out  of  the  income  of  the  estate.  She  also  received  $800 
from  the  guardian  of  Julia  A.  Eyne,  which  was  expended  in 
paying  her  expenses  at  school. 

The  guardian  of  Julia  A.  Eyne  and  Mary  E.  Eyne  collected 
on  the  policy  of  insurance  on  the  life  of  Michael  Kjne  $4,700, 
which  was  invested  at  10  per  cent  interest,  and  the  income 
accruing  therefrom  reinvested  in  like  manner,  except  $300, 
which  was  paid  over  to  Mrs.  Eyne,  as  above  stated,  for  the 
education  of  Julia  A.  Eyne. 

This  action  was  brought  to  obtain  a  judicial  construction  of 
the  third  and  fourth  paragraphs  of  the  will  of  Michael  Eyne, 
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deceased.  Tlie  eonrt  rendered  a  decree  giying  the  following 
constractions  to  the  said  will : 

"1.  That  Bridget  Eyne  took  only  a  life  estate  in  the  estate 
of  Michael  Eyne,  and  at  her  death  the  real  estate  v^ted  in 
his  heirs  tmafFeoted  by  the  provisions  of  her  will. 

*'2.  That  the  proceeds  of  the  insurance  policy  on  the  life 
of  the  testator  bequeathed  to  the  two  daughters,  Julia  A. 
Eyne  and  Mary  E.  Eyne,  vested  in  them  immediately  upon 
its  collection,  and  that  the  same,  and  the  accumulated  inter- 
est thereon,  belongs  to  them  absolutely,  and  are  not  to  be 
taken  into  consideration  in  the  division  and  settlement  of  the 
estate,  and  that  they  are  to  share  equally  with  the  other  of  the 
children  in  the  distribution  of  the  remainder  of  the  estate." 

n.  It  will  be  observed  that  the  testator  died  in  1871.  The 
statute  in  force  at  that  time  provides  that  "the  widow's  dower 
1.  will:  re.      cauuot  be  affcctcd  by  any  will  of  her  husband,  if 

nancifttioo  of 

rights.  she  objects  thereto,  and  relinquishes  all  right  con- 

ferred upon  her  by  the  will.  Rev.,  §  2436.  This  provision  re- 
quires action  upon  the  part  of  the  widow,  in  order  to  preserve 
her  right  unaffected  by  the  will.  She  must  object,  and  relin- 
quish all  rights  conferred  by  the  will.  Silence,  and  a  failure 
to  perform  an  act  of  relinquishment,  will  authorize  the  con- 
clusion that  she  accepts  under  the  will. 

It  is  claimed  that  the  will  of  the  widow  was  a  sufficient 
declaration  of  her  intention  to  claim  dower  and  a  renuncia- 
tion of  her  rights  under  the  will.  This  view  is  clearly  inad- 
missible. The  will  was  not  operative  until  the  death  of  the 
testator  making  it.  Until  then  it  was  not  a  binding  instru- 
ment ;  it  was  ambulatoria  voluntas.  It  was  unpublished,  and 
in  no  manner  could  have  been  acted  upon  by  others.  It  was  a 
private  declaration  of  an  intention  which  she  was  free  to 
change  at  any  time.  The  property  of  her  estate,  at  her 
death,  was  no  other  or  different  than  that  possessed  by  her 
while  living.  Her  will  conferred  upon  her  estate  no  right ; 
it  disposed  of  such  property  as  she  held  at  death,  and  had  no 
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other  effect.    We  conclude  that  the  first  point  of  the  Circuit 

<]!ourt*8  decision  is  correct. 

m.    In  our  opinion,  the  construction  which  leads  to  the 

other  conclusion  reached  by  the  court  below  is  not  in  accord 

irtrith  the  intention  of  the  testator  as  expressed  in  the  will. 

The  second  clause  of  the  will  expressly  declares  that  the  chil- 

^ .  gon.  ^^^  ^^  *^®  testator  shall  share  equally  in  the  divis- 

Btmcuoiof.     Jqjj  ^f  jjig  ^gt^t^^     rjijj^  f^^j^  ^^^^^^  dirccts  that 

the  proceeds  of  his  life  policy  shall  be  paid  to  his  two  daughters. 
£ut  if  the  sum  received  by  them  from  this  source  would  not  be 
-equal  to  the  amount  allotted  to  each  of  the  other  children,  it 
should  be  increased  out  of  the  other  property  of  the  estate,  so 
that  his  daughters  should  receive  equal  amounts  with  his  other 
children.  This  direction  by  no  possibility  can  be  followed,  if 
the  daughters  are  to  receive  the  proceeds  of  the  policy  in  addi- 
ction to  a  share  in  the  other  property.  Indeed,  it  could  not  have 
been  introduced  into  the  will  by  a  rational  man,  without  the 
-discovery  of  the  fact  that  it  is  incapable  of  being  followed, 
except  by  disposing  of  the  property  equally  among  all  the 
children  of  the  testator. 

IV.  The  interest  upon  the  proceeds  of  the  life  insurance, 
:accruing  prior  to  the  time  fixed  by  the  will  for  the  division  of 
the  estate  among  the  heirs,  is  to  be  regarded  as  a  part  of  the 
•estate,  to  be  used  for  the  support  of  the  family,  and  to  be  dis- 
tributed to  the  heirs,  other  than  the  two  daughters  to  whom 
the  principal  is  bequeathed.  This  construction  is  clearly  de- 
manded by  the  second  and  third  clauses  of  the  will. 

The  cause  will  be  reversed  and  remanded  for  further  pro- 
ceedings, in  harmony  with  this  opinion* 

Be  VERSED. 
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1.  Ufuj  :  BURBTTBHiP.  If  a  surety  has  given  his  own  note  In  part  pay- 
ment of  his  principal's  usurious  debt,  he  cannot  maintain  the  plea  of 
usury  against  the  holder  of  the  note  so  given. 

Appeal  from  Osceola  Circuit  Cowrt, 

Tuesday,  April  2. 

Action  upon  a  promissory  note.  The  defendants  plead 
usury.  Previous  to  the  execution  of  the  note  in  suit,  the 
plaintiff  held  a  larger  note,  executed  by  one  Chambers  as  prin- 
cipal and  the  defendants  as  sureties,  which  note  was  usurious. 
Before  its  maturity,  the  defendants  took  it  up,  paying  a  part 
of  the  amount  thereof  in  money,  and  giving  their  note  for  the 
balance.  This  action  is  brought  upon  the  latter  note.  The 
court  sustained  the  plea  of  usury,  and  the  plaintiff  appeals. 

Chase  d  Taylor^  for  appellant. 

H.  Jordan,  for  appellees. 

Adams,  J. — ^We  think  that  the  transaction  by  which  the 
defendants  took  up  the  original  note  was  either  a  payment  or 
purchase,  and  that  in  either  case  the  defendants  cannot  main- 
tain the  plea  of  usury.  What  the  defendants'  theory  is  does 
1.  usury:  ^^*  ^®^  distinctly  appear;  but  they  speak  of  the 
•uretyahip.  ^^^^  ^  g^^.  ^^  ^  substituted  uote.  We  presume 
that  their  theory  is,  that  the  note  was  given  by-way  of  renewal, 
and  that  it  is  therefore  subject  to  the  plea  of  usury,  upon  the 
same  ground  that  the  original  note  would  be.  If  the  note  was 
given  by  way  of  renewal,  it  would  doubtless  be  subject  to  the 
plea  of  usury.  The  question  then  is :  Can  the  note  be  properly 
considered  as  given  by  way  of  renewal  ?  In  our  opinion,  it  can- 
not.   To  constitute  a  renewal,  the  new  note  should  be  executed 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  2T 

Culver  ▼.  Wllbem  Bros. 

by  the  principal.  Where  there  is  a  renewal,  the  original  note 
becomes  extinguished.  In  this  case  the  defendants  caused  the 
original  note  to  be  indorsed  to  them,  and  they  brought  an 
action  in  attachment  on  it  against  Chambers,  averrin,'^  that 
they  had  purchased  it.  It  would  be  a  singular  use  of  language 
to  say  that  a  note  which  has  been  renewed  is  still  outstanding 
and  enforceable.  We  think  that  where  a  surety  takes  up  the 
note  of  his  principal  the  transaction  is  necessarily  either  a 
payment  or  purchase.  There  are  decisions  which  would  seem 
to  indicate  that  it  should  be  regarded  as  a  payment,  and  not 
a  purchase.  The  surety  can  recover  only  the  amount  paid 
by  him,  even  though  he  takes  an  assignment  of  the  claim. 
Blow  V.  Maynard,  2  Leigh,  54.  So  the  statute  of  limitations 
begins  to  run  against  the  surety  from  the  time  of  payment, 
if  the  note  was  then  due.  Hale  v.  Andrus,  6  Cowen,  225 ; 
Walker  v.  Lathrop,  6  Iowa,  516 ;  TiUoUon  v.  Rose,  11  Met., 
299.  But  whether  the  transaction  in  this  case  be  regarded  as 
a  payment  or  purchase,  the  defense  of  usury  is  not  available. 
If  it  be  regarded  as  a  payment,  the  usurious  debt  is  extin- 
guished. The  note  given  in  part  payment  represents  a 
different  debt.  The  original  note  is  discharged.  Whatever 
claim  the  defendants  have  upon  Chambers  is  not  upon  the 
note,  but  upon  his  implied  promise  to  indemnify  them.  Copis 
V.  Middleton,  1  Turn.  &  Russ.,  224 ;  Hodgson  v.  Shaw,  3  Mylne 
&  £een,  183.  They  can  recover,  as  we  have  seen,  what  they 
have  paid,  and  no  more.  If,  however,  they  have  given  their 
note  in  part  payment,  they  can  include  the  amount  of  the 
note  so  given,  even  though  not  paid.  Rodman  v.  Hedden,  10 
Wendell,  498.  Nor  can  a  principal  maintain  a  plea  of  usury 
against  a  surety  who  has  paid  his  usurious  debt.  This  results 
from  the  fact  that  the  surety  is  entitled  to  full  indemnity,  and 
it  is  his  right  to  pay  immediately  upon  the  maturity  of  the 
note,  and  to  seek  indemnity.  He  cannot  be  subjected  to  the 
trouble  and  delay  of  waiting  to  be  sued,  and  then  of  inter- 
posing the  defense  of  usury.  In  our  opinion,  it  follows  that 
if  he  has  given  his  own  note  in  part  payment  of  his  princi- 
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pal's  usurious  debt,  he  cannot  maintain  the  plea  of  usurj 
against  the  holder  of  the  note  so  given.  He  cannot  be  allowed 
to  speculate  upon  his  suretyship.  Yet  that  is  what  the  defend- 
ants are  attempting  to  do.  They  have  brought  an  action  in 
attachment  to  recover  the  amount  of  the  original  note,  and 
are  seeking  to  avoid  their  own  obligation — ^the  giving  of  which, 
if  they  paid  the  original  note,  constitutes  the  sole  basis  for 
their  recovery. 

If  the  transaction  in  question  could  be  regarded  as  a  pur- 
chase, so  as  to  give  the  defendants  a  right  of  action  upon  the 
original  note  against  Chambers,  and  if  Chambers,  in  such 
action,  could  plead  usury,  still  these  defendants  could  not  have 
recourse  to  their  assignor  until  they  have  sustained  loss  by 
reason  of  the  usurious  character  of  the  note.     Code,  §  2081. 

Revbbsbd. 


T8~  j«  VooEL  &  Bbo.  v.  Wadswobth. 

^  J|l  1.  Pnotiee:  FiNDma  OF  COURT.    The  finding  of  a  court  stands  as  the  ver- 

diet  of  a  Jury,  and  will  not  be  disturbed  unless  there  is  such  want  of 

testimony  to  support  it  as  to  raise  the  presumption  that  it  is  not  the 
result  of  an  unprejudiced  and  honest  exercise  of  discretion. 
S.  Estoppel:  in  pais:  collateral  asouRiTr.  The  plaintiff  sold  goods  to 
defendant  upon  the  order  of  a  railway  company  for  which  defendant 
was  a  contractor,  and  accepted  the  company's  note,  secured  by  mort- 
gage bonds,  in  payment  therefor.  In  a  prior  action  of  foreclosure 
against  the  company,  in  which  defendant  intervened,  claiming  a 
mechanic's  lien,  it  was  held  that  his  claim  was  paid  and  discharged, 
and  that  plaintiff  was  entitled  to  hold  the  bonds  against  the  company. 
Edd: 

1.  That  plaintiff  was  not  estopped  by  the  decision  in  the  foi*eclo6- 

ure  suit  to  deny  that  the  note  was  received  by  him  in  payment 
of  the  claim. 

2.  That  plaintiff  did  not,  by  taking  the  note  of  the  railway  com- 

pany, discharge  defendant,  if  the  note  was  taken  under  an 
agreement  with  defendant  that  it  should  be  held  as  collateral. 

3.  That  if  defendant  had  paid,  at  any  time  before  Judgment,  the 

claim  of  plaintiff,  he  would  have  been  entitled  to  transfer  of 
the  note  and  the  security  thereon. 
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Appeal  from  Lee  District  Court. 
Tuesday,  April  2. 

Action  at  law  upon  an  account  for  goods  sold  and  deliv- 
ered to  defendant.  The  answer  alleges  that  the  goods  wore 
sold  by  plaintiffs,  upon  the  order  of  a  railroad  company,  and 
it  was  agreed  between  the  plaintiffs,  defendants,  and  com- 
pany, that  the  latter  should  pay  plaintiffs  for  the  goods ;  and 
that  it  paid  the  account  by  its  note  secured  by  mortgage 
bonds,  which  were  accepted  by  plaintiffs  in  full  payment  of 
the  account.  The  answer  further  shows  that  defendant  was 
a  sub-contractor  in  constructing  the  railroad  of  the  corpora- 
tion referred  to,  for  which  he  had  a  large  claim  that  was  a 
lien  upon  the  road ;  that  the  company,  upon  giving  its  note 
to  plaintiffs,  charged  defendant  therewith,  and  that  after- 
wards, in  an  action  brought  by  the  trustee  in  the  mortgage 
securing  the  bonds  given  to  plaintiffs,  defendant  set  up  his 
claim  against  the  company  as  a  lien  paramount  to  the  mort- 
gage, and  it  was  therein  determined  that  the  amount  thereof, 
which  was  included  in  the  note  of  the  company  given  to 
plaintiffs,  was  paid  and  discharged,  and  plaintiff  was  enti- 
tled to  hold  the  bonds  against  the  railroad  company. 

The  cause  was  tried  to  the  court,  without  a  jury,  and  judg- 
ment rendered  for  plaintiffs.     Defendant  appeals. 

McCrary,  Hagernian  d  McCrary^  for  appellant. 
GiUmore  it  Anderson,  for  appellees. 

Beck,  J. — I.  The  judgment  of  the  District  Court  is 
brought  here  for  review  solely  on  the  ground  that  it  is  not 
sufficiently  supported  by  tLa  testimony.  No  other  objections 
are  made  to  the  judgment.  The  court  below  made  no  find- 
ing of  facts.  We  are  left  to  determine  whether  the  testimony 
is  sufficient  to  support  conclusions  of  fact,  which,  in  law^  au- 
thorize plaintiffs  to  recover. 
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The  main  point  of  fact  upon  which  the  controversy  chiefly 
centers,  and  which,  in  our  view,  is  decisive  of  the  case,  in- 
1.  FRACTicr:     volves  the  character  of  the  contract  under  which 

finding  of 

court.  the  note  and  bonds  of  the  railroad  company  were 

received  by  plaintiffs,  whether  in  payment  of  the  debt  defend- 
ant incurred  for  the  goods  purchased  of  plaintiffs,  or  as  collat- 
eral security.  We  think  there  can  be  no  doubt  but  the  court 
was  justified  in  finding  that  the  goods  were  sold  to  defendant. 
Upon  the  question  above  suggested,  there  is  conflict.  Indeed, 
some  of  the  court  are  free  to  say  that  the  preponderance  of 
the  testimony,  as  presented  to  us,  is  to  the  effect  that  the  note 
of  the  company  was  given  in  payment  of  defendant's  indebt- 
edness. But  there  is  not  an  absence  of  testimony  supporting 
the  other  conclusion ;  nor  is  the  testimony  so  wanting  that  we 
are  required  to  reverse  the  judgment.  The  decision  of  the 
court  below  stands  as  a  verdict  of  a  jury,  and  will  be  disturbed 
only  in  a  case  which  would  justify  interference  with  a  verdict. 
In  such  cases,  to  authorize  us  to  reverse  there  must  be  such 
want  of  testimony  as  to  raise  the  presumption  that  the  ver- 
dict or  judgment  is  not  the  result  of  the  unprejudiced  and 
honest  exercise  of  the  discretion  of  the  triers.  These  rules 
are  familiar,  and  often  announced.  We  must  regard  the  fact 
as  settled,  by  the  decision  of  the  court  below,  that  the  note  and 
bonds  of  the  railroad  company  were  received  as  collateral 
security  by  plaintiffs.  There  are  two  or  three  other  facts 
upon  which  there  was  conflict  in  the  testimony ;  they  are, 
however,  collateral  or  subordinate,  and  dependent  upon  the 
main  point,  involving  the  character  of  the  contract  under  which 
plaintiffs  took  the  note  and  bonds.  There  is  no  want  of  suffi- 
cient evidence  to  support  the  court's  finding  thereon  for  plain- 
tiffs. 

n.     In  the  foreclosure  suit  it  was  determined  that  defend- 

ant  should  not  enforce  his  lien  for  the  amount  of  the  note 

^in'JSST'c^'     &^^^  to  plaintiffs,  and  he  was  chargeable  as  for 

lAteniiecor.    ^j^^^^  amount  of  mouey  paid.    It  is  insisted  that 

plaintiffs  are  bound  by  this  decision.     It  may  be  admitted  that 
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they  are  bound  by  the  trae  effect  to  be  given  to  the  adjudica- 
tion. The  decision  settled  the  rights  of  defendant  against  the 
raikoad  company,  and  the  rights  of  the  holders  of  the  inort- 
gage  bonds  as  against  defendant.  But  there  was  no  issue 
involving  the  character  of  the  contract  between  plaintiffs  and 
defendant,  whether  the  note  of  the  railroad  was  given  and 
accepted  in  payment,  or  as  collateral  security.  That  question, 
not  being  in  issue,  was  not  decided  in  the  case.  It  cannot, 
therefore,  be  said  plaintiffs  are  estopped  by  that  decision  to 
deny  that  the  note  was  received  by  them  in  payment  of  the 
claim. 

Plaintiffs,  being  holders  of  the  note  as  collateral  security, 
were  authorized  to  bring  suit  thereon.  They  were  held  to 
due  care  in  discharging  this  duty,  and  nothing  more.  They 
could  not  be  made  liable  to  defendant  on  account  of  an  erro- 
neous decision  in  that  case.  But  if  the  decision  was  correct, 
it  does  not  follow  that  the  rights  of  the  parties  to  this  suit  are 
affected  thereby. 

If  plaintiffs  took  the  note  of  the  railroad  company  as  col- 
lateral, and  in  no  other  way,  and,  under  the  arrangements  of 
the  parties,  the  note  secured  by  the  bonds  was  issued  to  se- 
cm-e  plaintiff,  it  might  well  follow  that  defendant's  claim  and 
lien,  pro  tanto,  would  be  paid  and  discharged,  while  defend- 
ant's debt  to  plaintiffs  would  remain  unsatisfied.  It  is  not  at 
all  difficult  to  see  that  defendant,  under  these  facts,  could 
not  enforce  his  lien  for  the  sum  he  had  caused  to  be  put  in  a 
note,  and  secured  by  a  bond  and  mortgage.  The  claim, 
while  held  by  plaintiffs,  thus^ecured  independent  of  the  Uen, 
may  well  have  been  held,  as  between  the  railroad  company 
and  defendant,  paid,  and  the  lien  discharged.  But  as  plain- 
tiffs' original  indebtedness  against  defendant  was  not  involved 
in  that  suit  it  could  not  be  held  paid  and  discharged.  If 
the  note  and  bonds  of  the  railway  company  were  indeed 
received  by  plaintiffs  as  collateral,  and  not  in  payment,  de- 
fendant's indebtedness  to  plaintiff  was  not  paid  by  the  trans- 
action. 
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III.  It  is  insisted  that  the  plaintiffs,  by  taking  the  note 
of  the  raikoad  company  at  ninety  days,  thereby  discharged 
defendant.  But  this  cannot  be  so,  if  the  note  was  taken  nn- 
der  an  agreement  with  defendant,  or  under  his  instructions. 
The  testimony  of  plaintiffs  tended  in  that  direction,  and  the 
court's  finding  of  the  fact  so  to  be  would  not  be  so  unsup- 
ported as  to  require  us  to  interfere. 

lY.  It  is  also  insisted  that  defendant  is  discharged  fronr 
liability  to  plaintiffs,  on  the  ground  that  they  took  a  note 
from  the  railroad  company,  which  included  not  only  the 
amount  of  defendant's  indebtedness,  but  also  the  other  claims 
held  by  them.  We  fail  to  discover  wherein  defendant  was 
prejudiced.  If  he  had  paid,  at  any  time  before  judgment, 
the  claim  of  plaintiffs,  he  would  have  been  entitled  to  a  trans- 
fer of  a  proper  interest  in  the  note,  and  the  security  thereon, 
which  could  have  been  done  so  that  his  rights  would  have 
been  protected.  Conover  v.  Earl,  26  Iowa,  167.  Upon  pay- 
ment, after  judgment,  he  would,  in  a  like  manner,  have  beeu 
entitled  to  a  transfer  of  the  proper  interest  in  the  judgment, 
which  could  have  been  enforced  for  his  benefit. 

V.  Finally,  it  is  insisted  that  the  prosecution  of  the  claim 
by  plaintiffs,  in  their  behalf,  in  the  foreclosure  proceedings, 
resulted  in  defeating  defendant's  right  to  enforce  his  lien  for 
the  amount  of  the  note,  and  thereby  he  has  lost  the  claim, 
which  would  have  been  good  under  the  lien.  But  the  court 
was  warranted  in  finding  that  the  note  was  taken  in  pursu- 
ance of  directions  of  defendant,  and  with  his  assent.  Hold- 
ing the  claim  as  collateral  securfty,  plaintiffs  were  authorized 
to  enforce  it  in  the  exercise  of  due  diligence.  We  discover 
nothing  in  the  record  authorizing  the  conclusion  that  plain- 
tiffs were  negligent  in  presenting  the  claim  in  the  foreclosure 
proceeding.  It  was  a  doubtful  question  whether  it  was  noi 
the  more  effective  way  to  enforce  the  debt.  It  was  cer-^ 
tainly  the  only  means  at  plaintiffs'  command  to  enforce  it.. 
They  could  not  enforce  the  lien  held  by  defendant.  If  de- 
fendant had  superior  knowledge  at  the  time,  which  enabled 
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him  to  determine  that  the  safer  and  better  course  was  to 
bring  the  amount  of  his  claim,  transferred  to  plaintiffs,  under 
his  lien,  he  ought  to  have  paid  plaintiffs,  and  had  a  re-trans- 
fer to  himself.  If  he,  as  well  as  plaintiffs,  were  ignorant  as 
to  the  true  course  to  be  pursued,  defendant  had  no  grounds 
to  complain  of  plaintiffs'  negligence. 

No  other  questions  demand  discussion.     The  judgment  of 
the  District  Oourt  is 

Affibhso. 


Pratt  v.  Nitz. 


1.  Fartnt  aad  Oliild:  custody  of  child  :  Where,  upon  the  application  of 
the  father  of  an  illegitimate  child  for  the  custody  thereof ,  it  appeared 
that  his  moral  cliaracter  was  no  better  than  that  of  the  mother,  and 
that  she  had  a  natural  affection  for  the  child,  neither  neglecting,  abus- 
ing, nor  failing  to  provide  for  it,  it  was  hdd^  that  the  custody  of  the 
child  should  not  be  awarded  to  him. 

Appeal  from  BUiclf  Hawk  Circuit  Court. 

Tuesday,  Apbil  2. 

It  is  alleged  in  the  petition  that  the  plaintiff  is  the  father 
of  Ettie  Nitz,  a  female  child,  of  the  age  of  about  two  years, 
and  that  defendant  is  the  mother  of  said  child ;  that  defend- 
ant has  said  child  in  her  care  and  custody,  and  under  her 
control ;  that  she  is  an  improper  person  to  have  the  control 
and  education  of  said  child,  for  that  she  is  a  woman  of  grossly 
immoral  character,  and  of  lewd,  vicious,  and  brutal  habits 
and  conduct. 

The  prayer  of  the  petition  is,  that  plaintiff  be  appointed 
guardian  of  said  child,  and  that  the  custody,  care  and  educa- 
tion of  the  same  be  entrusted  to  him. 

The  defendant  admits  that  plaintiff  is  the  father  of  said 
eluld,  and  defendant  the  mother.  She  denies  that  she  is  an 
Vol.  xLvm — 3 
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improper  and  unsnitable  person  to  retain  the  custody  and 
control  of  said  child,  and  denies  that  she  is  of  gross,  immoral 
character,  and  of  lewd,  vicious  and  brutal  habits  and  conduct. 
She  avers  that  she  is  the  natural  guardian  of  said  child,  and 
is  in  every  way  a  proper  and  suitable  person  to  take  care  of 
and  rear  said  child,  according  to  its  condition  in  life ;  and 
that  to  take  said  child  from  her,  at  its  present  age  and  con- 
dition, would  be  an  act  of  great  cruelty  to  the  child  as  well 
as  defendant. 

She  further  avers  that  plaintiff  is  not  a  suitable  person  to 
entrust  with  the  care  and  custody  of  said  child ;  that  he  is  an 
immoral,  lewd  and  vicious  person ;  that  he  is  not  a  truthful 
man;  that  he  is  a  single  man,  without  family,  wife,  father  or 
mother,  and  that  to  entrust  said  child  to  his  custody  would 
be  an  act  of  great  cruelty  to  the  child  and  to  defendant. 

The  cause  was  tried  by  the  court,  and  the  custody  of  said 
child  given  to  the  plaintiff.     Defendant  appeals. 

Alford  dt  ElweU,  for  appellant. 
C.  W.  MuUan,  for  appellee. 

RoTHROcK,  Ch.  J. — The  plaintiff  and  defendant  are  both 
unmarried.  For  a  time  prior  to  the  birth  of  the  child,  de- 
fendant lived  and  cohabited  with  plaintiff  at  his  home. 

The  child  in  controversy  was  the  offspring  of  this  illicit  co- 
habitation. Some  time  before  the  birth  of  the  child  the  de- 
^andThiId:  fendant  left  plaintiff's  house  and  became  an  inmate 
custody  of  q{  ^j^^  County  Poor  House,  where  the  child  was 
bom.  The  plaintiff  did  not  acknowledge  the  child  as  his  own, 
and  proceedings  in  bastardy  were  instituted  against  him,  which 
he  resisted. 

By  the  judgment  of  the  court,  he  was  charged  with  the 
support  of  the  child,  and  required  to  pay  $2.50  per  week  for 
that  purpose.     He  appealed  to  this  court,  and  the  judgment 
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of  the  oonrt  below  was  afiSrmed.   State  v.  Pratt ,  40  Iowa,  631. 

He  inBtitnted  this  proceeding  to  deprive  defendant  of  the 
cnstody  of  the  child,  under  sec.  2301  of  the  Code,  upon  the 
ground  that  the  defendant  is  an  improper  person  to  have  the 
custody  of  the  child,  because  she  is  of  lewd,  vicious  and 
brutal  habits  and  conduct.  The  defendant  insists  that  plain- 
tiff is  a  lewd,  vicious  and  immoral  person,  and  is  otherwise 
unfit  to  have  the  control  and  custody  of  the  child. 

It  appears  from  the  evidence  that  the  defendant  and  her 
child  now  reside  with  her  father ;  that  she  is  also  the  mother 
of  another  illegitimate  child,  which  was  born  some  years  be- 
fore the  one  now  in  controversy.  A  sister  also  gave  birth  to 
an  illegitimate  child.  All  the  witnesses  concur  in  stating 
that  the  character  of  the  family  is  not  good,  but  that  they 
have  no  knowledge  of  any  improper  conduct  of  the  defendant 
since  the  birth  of  this  child. 

It  appears  that  she  has  the  natural  affection  of  a  mother 
for  the  child,  and  there  is  no  evidence  that  she  has  ever 
neglected  it,  abused  it,  or  failed  to  properly  care  for  it. 

There  is  no  evidence  tending  to  show  that  the  plaintiff  is  a 
proper  person  to  have  the  custody  and  control  of  the  child. 
On  the  other  hand,  there  is  much  in  the  case  that  leads  the 
mind  to  an  opposite  conclusion.  His  moral  character  is  no 
better  than  that  of  defendant. 

He  took  this  woman  to  his  house  and  cohabited  with  her ; 
and  when  she  became  pregnant,  sent  her  to  the  poor  house, 
that,  in  addition  to  the  stain  of  illegitimacy,  the  child  might 
be  ushered  into  the  world  as  a  pauper. 

He  denied  that  he  was  the  father,  and  defended  against 
such  claim  to  the  last.  It  does  not  appear  that  he  is  in  a 
situation  to  properly  care  for  an  infant  two  years  of  age.  He 
must  necessarily  put  it  in  the  care  of  others. 

We-are  clearly  of  the  opinion  that  the  custody  of  the  child 
should  not  be  awarded  to  him,  and  that  for  the  present,  at 
least,  it  should  remain  with  the  mother.    It  will  be  time 
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enough  to  interfere  with  her  control  over  it  when  it  arrives  at 
an  age  to  be  corrupted  by  her  immoral  acts,  if  she  leads  such 
a  life  in  the  future  as  she  did  prior  to  the  birth  of  the  child. 

Rbyebsbd. 


Bbodt  t.  Rohkab  et  al.  Ain>  Wilson  bt  al. 

1.  MMhaaie't  LUa:  pbioritt  of  xobtgage.  In  an  action  to  foreclose  a 
mortgage,  executed  while  tlie  iievision  was  in  force,  it  was  hdd  not 
to  be  competent  for  the  decree  to  provide  that  the  realty  should  be 
sold  and  the  proceeds  distributed,  in  a  certain  proportion,  between  the 
mortgagee  and  the  holder  of  a  mechanic's  lien  upon  a  structure 
erected  on  the  land  covered  by  the  mortgage. 

Appeal  from  Lee  Circuit  Court. 
Tuesday,  April  2. 

In  August,  1871,  the  defendants,  Louisa  Rohkar  and  Ed- 
ward Rohkar,  executed  to  the  plaintiff  a  mortgage  on  certain 
real  estate  described  in  the  petition,  and  which^  on  the  same 
day,  was  duly  filed  for  record  in  the  recorder's  office.  This 
action  is  brought  to  foreclose  the  same.  Certain  persons 
were  made  defendants,  who,  it  is  alleged,  were  junior  lien 
holders,  or  claimed  some  interest  in  the  premises ;  but  that 
whatever  that  interest  was  it  is  junior  to  that  of  plaintiff. 

The  decree  of  the  Circuit  Court  settled  and  adjusted  the 
liens  and  claims  of  said  parties,  and  no  question  is  made  as 
to  the  correctness  thereof  on  this  appeal. 

At  the  time  the  mortgage  was  executed,  there  were  on  said 
premises  certain  buildings,  which  were  afterward  destroyed 
by  fire,  and  in  1875  and  1876  the  intervenors,  John  Wilson 
and  others,  as  mechanics  and  material  men,  under  a  contract 
with  Louisa  and  Edward  Rohkar,  erected  other  buildings  in 
the  place  of  those  destroyed,  and  they,  by  proper  pleadings, 
seek  to  have  their  lien,  as  such,  established  and  enforced. 
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The  court  fotind  the  real  estate,  without  the  buildings,  was 
of  the  value  of  $1,200,  and  with  the  buildings,  it  was  of  the 
value  of  $2,000. 

It  was  further  found  and  decreed  that  plaintiff's  mortgage 
was  a  prior  lien  on  the  real  estate,  as  it  existed  before  the 
buildings  were  erected,  and  that  the  intervenors  had  the  prior 
lien  on  the  buildings.  The  premises  were  ordered  to  be  sold 
together — that  is,  the  land  and  buildings.  The  costs  were 
decreed  to  be  first  paid,  and  if  the  remaining  proceeds  were 
insufficient  to  pay  the  plaintiff  and  intervenors,  the  plaintiff 
was  to  receive  12-20  and  the  intervenors  8-20  of  such  pro- 
ceeds.    The  plaintiff  appeals. 

H.  C.  Stempell  and  Van  VaUcenburg  <t  Hamilton,  for  appel- 
lants. 

MiUer  d  AUey,  for  defendants. 

Casey  <k  Ilohbs,  for  intervenors. 

Sbbvbrs,  J. — ^I.  The  mortgage  having  been  executed  in 
1871,  the  lien  thereof  became,  from  that  time,  a  fixed  and 
Tested  right,  and  must  be  governed  and  controlled  by  the  laws 
1.  MscHAinc*!  then  in  force,  unless  the  same,  have  been  in  some 
of  iiuN^g»ge.  valid  manner  changed  or  abrogated,  so  as  to  legally 
change  the  status  or  lien  of  the  mortgage.  At  the  time  the  in- 
tervenors furnished  the  materials  for,  and  performed  the  work 
and  labor  on,  the  buildings,  they  had  notice  of  the  mortgage, 
and  their  rights  are  subject  thereto.  The  plaintiff  did  noth- 
ing to  displace  his  lien,  uor  did  he  in  any  manner  waive  his 
full  and  complete  rights  under  the  mortgage. 

We  understand  the  plaintiff  concedes,  as  the  buildings 
erected  by  the  intervenors  are  independent  structures,  and  not 
mere  additions  to  buildings  on  the  premises  at  the  time  the 
mortgage  was  executed,  that  the  intervenors  have  the  prior 
lien  thereon  and  may  sell  the  same  under  execution,  and  that 
the  purchaser  mav  have  a  reasonable  time  to  remove  such 
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boildings.  Rev.,  §  1855.  Sueh  is  the  mling  in  QttcheU  et  al. 
y.  AUen,  34  Iowa,  559.  But  he  insists  that  defendants  have 
no  lien  on  the  land,  and  that,  therefore,  as  against  him,  and 
without  he  consents  thereto,  the  ooart  had  no  power  to  order 
a  sale  of  the  land  and  buildings  together,  and  then  distribute 
the  proceeds  on  what  was  believed  to  be  an  equitable  basis. 
In  other  words,  the  plaintiff  insists  that  he  is  entitled  to  have 
the  land  sold  by  itself,  and  is  entitled  to  the  whole  of  the  pro- 
ceeds, and  that  the  buildings  may  be  sold  separate  and  apart 
from  the  realty  and  removed  therefrom,  and  that  the  interve- 
nors  are  entitled  to  the  proceeds  of  such  sale. 

The  lien  of  the  intervenors  is  statutory,  and  the  rights  of 
these  parties  must  be  governed  and  determined  by  Rev.,  § 
1855,  which  provides :  "The  lien  for  the  things  aforesaid,  or 
work,  shall  attach  to  the  buildings,  erections,  or  improve- 
ments, for  which  they  were  furnished  or  the  work  was  done, 
in  preference  to  any  prior  lien  or  incumbrance,  or  mort- 
gage upon  the  land  upon  which  said  buildings,  erections,  or 
improvements  have  been  erected  or  put,  and  any  person 
enforcing  such  lien  may  have  such  building,  erections,  or 
improvements  sold  under  execution,  and  the  purchaser  may 
remove  the  same  within  a  reasonable  time  thereafter.  *' 

It  is  quite  clear,  we  think,  as  between  the  plaintiff  as  prior 
mortgagee  and  the  intervenors,  that  this  statute  does  not  give 
the  latter  any  lien  on  the  land,  and  it  is  equally  clear  they 
have  such  lien  on  the  buildings,  but  that  the  mode,  manner, 
and  extent  to  which  it  can  be  enforced  is  fixed  and  declared 
by  statute. 

The  manner  of  enforcing  the  lien  of  a  mechanic  was,  under 
the  Revision,  by  an  ordinary  proceeding  or  action  at  law. 
Rev.,  §  4183. 

It  is  not  claimed,  and  we  do  not  think  it  could  be  success- 
fully maintained,  that  a  court  of  law,  under  these  statutes, 
could  enlarge  the  rights  of  a  mechanic,  or  give  him  a  lien  on 
something  more  than  the  statute  did. 

When  this  action  was  commenced,  the  Revision  had  been 
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repealed  by  the  Code,  and  sec.  2510  provides  that  the  action  to 
enforce  the  lien  of  a  mechanic  shall  be  by  equitable  proceed- 
ings, and  it  is  insisted  that,  as  this  latter  statute  applies  solely 
to  the  remedy,  it  is  now  competent  for  the  court,  by  virtue  of 
its  general  equity  powers,  to  do  what  the  court  below  did. 
The  argument  is  that  the  statute  uses  the  word  "may"  instead 
of  "must,"  and  that,  therefore,  it  does  not  prohibit  the  court 
from  exercising  other  modes  than  the  statutory  one,  if  thereby 
equity  and  justice  will  be  more  nearly  obtained.  But  the  dif- 
ficulty in  this  line  of  thought  is  that  thereby  the  mechanic, 
against  the  consent  of  the  prior  mortgagee,  participates  in 
whatever  advant^e  there  may  be  arising  from  a  sale  of  the 
land  and  buildings  together;  whereby,  in  substance,  as 
against  the  prior  incumbrancer,  he  obtains  all  the  benefits 
that  could  possibly  result  from  a  lien  on  the  land,  just  what 
the  statute  declares  he  does  not  have.  It  is  doubtful,  to  say 
the  least,  whether  any  court  is  vested  with  such  power.  The 
necessity  of  determining  this  question,  however,  does  not  exist. 

It  is  conceded,  on  all  hands,  that  the  General  Assembly 
may,  at  its  will  and  pleasure,  alter,  change  and  repeal  stat- 
utes relating  to  the  remedy.  But  this,  we  apprehend,  can- 
not be  done,  if  thereby  any  vested  right  is  substantially 
impaired.  But  be  this  as  it  may,  sec.  50  of  the  Code  provides 
that  the  repeal  of  existing  statutes  shall  not  afiFect  "any  act 
done,  any  right  accruing,  or  which  has  accrued."  At  the 
time  of  this  repeal,  and  the  taking  effect  of  the  Code,  the  debt 
secured  by  the  mortgage  was  not  due ;  but  it  soon  thereafter 
became  due  and  payable.  The  right  of  the  plaintiff,  there- 
fore, at  the  time  the  Code  took  effect,  was  "accruing,"  and 
it  was  "accruing  right"  to  have  his  lien  enforced  and  deter- 
mined in  accord  with  the  law  in  force  at  the  time  the  mort- 
gage was  executed.     Holland  v.  Dickerson,  41  Iowa,  367. 

n.  The  decree  of  the  court  below  is  in  accord  with,  and 
no  doubt  was  based  on,  chapter  100  of  the  laws  of  1876. 
This  statute  repeals  all  previous  statutes  relating  to  mechan- 
ics' liens.     The  first  section  provides,     *    *    ♦    ♦     "that 
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this  repeal  shall  not  affect  any  contract  already  made,  exe- 
cuted or  executory,  or  impair  any  right  whatever  arising 
under  the  law  repealed."  Under  this,  the  plaintiffs'  rights,  as 
provided  in  the  then  existing  statutes,  are  fully  preserved. 
What  has  been  heretofore  said  in  relation  to  sec.  60  of  the 
Code  is  fuUy  applicable  here. 

Reversed. 


joo'  Blouoh  v.  Yak  Hoobbbekb, 

1.  PrMtlet  Ia  th«  Bnpremt  OMrt:  tbial.  A  case  tried  as  a  chancery  case  in 
the  court  below  will  be  reviewed  in  the  supreme  court  under  the  rulea 
and  practice  applicable  to  equity  causes,  regardless  of  the  character 
of  the  case,  and  of  the  relief  sought. 

9.  Praetiee:  sbttzno  Asros  of  default.  The  court  below  may  impose 
the  conditions  upon  which  it  will  set  aside  a  default,  and  its  action 
therein  will  not  be  reviewed  unless  an  abuse  of  discretion  is  shown 

S.  Praetiee  in  the  Siqmme  Cowt:  trial  db  novo:  EvmsKOB.  Upon  the 
trial  de  novo  of  a  case  on  appeal,  questions  involving  the  competency 
and  admissibility  of  testimony  come  up  as  original  questions  upon  the 
objections  made  on  the  trial  below,  and  are  not  passed  upon  in  review 
of  the  decision  of  the  inferior  court. 

Appeal  from  Jefferson  District  Court. 

Tuesday,  April  2. 

Action  in  Chancery.  There  was  a  decree  in  the  court  be- 
low granting  the  relief  prayed  for  in  the  plaintiflf's  petition. 
Defendant  appeals.  The  facts  of  the  case  appear  in  the 
opinion. 

Glenn  dk  Kirkpatrick  and  Slagle,  Acheson  d  McCracken,  for 
appellant. 

Sttibbs  dt  Leggett,  for  appellee. 
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Bbok,  J. — ^I.  The  petition  alleges  that  plaintiff  porohased 
of  defendant  an  imported  French  Boulonais  stallion,  for  the 
sam  of  $1,600,  $800  cash,  and  the  balance  in  deferred  pay- 
ments secured  by  promissory  notes;  that  defendant  repre- 
sented and  warranted  the  horse  to  be  sound  and  free  from 
Uemish,  and  in  good  condition ;  that  the  animal  proved  to  be 
xmsound,  and  wholly  unfit  for  use  as  a  stallion,  the  purpose 
for  which  he  was  purchased,  and  which  was  contemplated  by 
ihe  representations  and  warranty ;  and  that  defendant  has  in 
iiis  possession  the  promissory  notes  given  for  the  deferred 
jmyments  upon  the  purchase  of  the  horse.  Various  amend- 
ments to  the  petition  were  filed,  which  need  not  be  further  no- 
ticed. The  relief  claimed  is,  that  the  defendant  be  restrained 
and  enjoined  from  negotiating  the  notes,  and  that  they  be,  by 
the  final  decree,  cancelled,  and  judgment  rendered  for  the 
damages  sustained  by  plaintiff  as  set  out  in  the  petition. 
Upon  the  filing  of  the  petition  a  preliminary  injunction  was 
allowed,  restraining  defendant  from  transferring  the  notes. 
Upon  the  final  hearing  a  decree  was  entered  cancelling  the 
notes,  and  a  judgment  was  rendered  for  |776  and  costs 
against  defendants. 

At  the  appearance  term,  upon  agreement  of  the  parties,  the 
•cause  was,  by  order  of  the  court,  set  down  for  trial  upon  writ- 
ten testimony,  as  provided  by  Code,  §  2742,  and  was  so  tried. 

II.  Under  the  provisions  of  the  Code  just  cited,  the  cause 
upon  this  appeal  must  be  tried  in  this  court  de  novo.  But  it 
1.  PBACTTCK  in  is  not  so  presented  that  it  can  be  tried  in  the  man- 
conn:  trial,  ner  required  by  law.  The  abstract  fails  to  show 
that  we  have  before  us  all  the  testimony  submitted  to  the  court 
below.  It  is  nowhere  so  stated  in  the  abstract,  and  we  can- 
not determine  from  an  examination  of  its  contents  that  it  con- 
tains all  the  testimony  in  the  case. 

The  statute  just  cited  provides  that  cases  tried  as  this  was 
in  the  court  below  shall  be  tried  here  de  novo.  We  can  try 
this  case  in  no  other  way.  It  is  not  competent  for  the  appel- 
lant to  determine  that  the  cause  shall  be  tried  here  upon 
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errors.  His  option  cannot  give  us  jnrisdiotion  not  bestowed 
by  the  statute. 

The  character  of  the  case,  and  the  relief  sought  by  plain- 
tiff, do  not  determine  the  manner  of  trial  in  this  court.  Hay- 
ing been  tiied  as  a  chancery  case  in  the  court  below,  it  will 
be  reviewed  here  under  the  rules  and  practice  applicable  to> 
equity  causes.  Richmond  v.  The  Dubuque  d  Sioux  City  JS. 
Co.,  33  Iowa,  422 ;  Van  Orman  t\  MerriU,  27  Iowa,  476. 

in.  The  defendant  assigns  errors  upon  the  record,  some 
of  which  inyolve  the  merits  of  the  case,  and  upon  these  assign* 
ments  the  cause  is  discussed  by  his  counsel  as  though  it  were 
on  trial  de  novo.  Other  assignments  of  error  relate  to  preUm* 
inary  and  incidental  proceedings,  which  we  will  quite  briefly 
consider. 

A  default  was  entered,  and,  upon  a  showing  of  defendant,, 
was  set  aside  upon  conditions  that  he  should  plead  issuably, 
and  at  once,  and  pay  certain  costs  within  a  time  prescribed. 

2.  practice:  The  couditious  imposed  are  made  the  groimds  of 
defAait.  complaint  in  the  assignment  of  errors  and  argu- 
ment of  defendant.  The  court  was  clothed  with  ample  au- 
thority to  impose  the  terms  upon  which  the  default  was  set 
aside.  Code,  §  2871.  The  exercise  of  this  authority  rested 
upon  the  sound  discretion  of  the  judge,  and  this  court  will  not 
interfere  therewith  unless  abuse  of  that  discretion  be  made  to 
appear.  See  cases  cited  in  Withrow  &  Stiles'  Digest,  p.  390. 
The  record  fails  to  show  the  absence  of  the  exercise  of  soimd 
discretion  in  imposing  the  terms  upon  which  the  default  wa& 
set  aside. 

IV.  Other  assignments  of  error  are  based  upon  the  action 
of  the  court  in  overruling  objections  to  testimony  and  motions 
to  suppress  certain  depositions,  and  specified  interrogatories 

3.  PRACTICE  in  in  other  depositions.  As  we  have  seen,  this  case 
coart:  trial  de  can  Only  bc  tried  here  de  novo.     Upon  such  a  trial, 

novo:  evl-  .  .  ,    .  , 

dence.  questious  mvolving  the  competency  of  testimony 

and  the  admissibility  of  depositions  come  up  as  original  ques- 
tions upon  the  objections  made  in  the  court  below,  and  upon. 
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their  decision  the  testimony  is  considered  or  rejected  by  us,  as 
the  case  may  be.  If  the  testimony  is  found  to  be  competent, 
and  the  depositions  regularly  taken,  they  are  admitted  potwith- 
standing  the  ruling  of  the  court  below.  No  judgment  is  entered 
reversing  that  decision.  It  then  appears  that  questions  of  this 
kind  are  not  passed  upon  here  in  review  of  the  decision  of  the 
inferior  court.  It  will  be  understood  that  we  refer  to  cases  like 
this  one  before  us,  where  the  testimony,  which  is  the  subject  of 
controversy,  appears  in  the  record.  If  it  should  occur  that  re- 
jected testimony  is  not  permitted  to  become  a  part  of  the  rec- 
ord, which  under  our  practice  may  occur,  the  ruling  in  such  case 
would  be  the  subject  of  review,  and,  if  found  erroneous,  would 
demand  a  reversal  of  the  decision,  and  the  remanding  of  the 
cause.  But  the  better,  and  we  apprehend  the  usual,  practice 
of  the  nisi  ptius  courts  is  to  permit  all  testimony  to  which 
objections  are  sustained  to  be  made  of  record,  so  that,  if  held 
admissible  here,  it  may  be  considered  upon  the  trial  in  this 
court. 

We  have  considered  all  questions  involved  in  this  case,  and 
conclude  that  the  judgment  of  the  District  Court  ought  to  be 

Affibmed. 


The  State  v.  Danforth. 


,  SrltaiM!  SEDUCTION :    cobrobobation  of  pbosecutrix.    In  the  trial 
of  an  indictment  for  seduction,  the  infant  alleged  to  be  the  fruit 
thereof  cannot  be  offered  in  evidence  to  corroborate  the  prosecutrix 
by  reason  of  a  supposed  resemblance  between  the  child  and  the    ^^    7L 
defendant.  ei44  25^ 


el44    259, 


Appeal  from  Poweshiek  District  Court. 

Tuesday,  April  2. 

The  defendant  was  indicted  for  unlawfully  having  carnal 
knowledge  of  a  female,  by  administering  to  her  a  substance,  and 
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by  other  means  producing  such  stupor  and  imbecility  of  mind 
and  weakness  of  body  as  to  prevent  effectual  resistance. 

Upon  a  trial  there  was  a  vefdict  of  guilty,  and  judgment 
that  defendant  be  confined  in  the  penitentiary  for  ten  years* 
Defendant  appeals. 

John  F.  Lacey  and  W.  R.  LeivU,  for  appellant. 
J.  F.  McJunkin,  Attorney  Oeneral,  for  the  State. 

RoTHROCK,  Gh.  J. — The  following  is  the  substance  of  the 
testimony  of  Ellen  N.  Patterson,  the  complaining  witness : 

On  the  evening  of  the  21st  day  of  February,  1875,  witness 
and  her  brother,  Fred.  Patterson,  went  in  a  sleigh  to  Lynn- 
ville,  to  meeting.  The  defendant  was  at  the  meeting.  At  the 
edge  of  town,  as  they  were  starting  home,  defendant  called 
Fred,  to  him,  and  they  took  a  drink  of  liquor  together.  About 
a  half  mile  further  on,  Fred,  called  to  defendant,  who  was  in 
the  sleigh  behind  witness  and  her  brother,  to  get  into  the 
sleigh  with  them,  which  he  did.  Defendant  took  out  his 
bottle  and  both  he  and  Fred,  put  it  to  their  mouths,  and  then 
defendant  handed  it  to  the  witness.  She  said  she  did  not 
want  any,  but  her  brother  said  to  take  a  drink;  it  was  noth- 
ing but  whisky.  She  took  a  small  sup.  They  drove  on  a 
little  fm*ther,  and  the  sleigh  broke  down.  They  tried  to  fix  it, 
and  failed  to  do  so.  They  were  then  over  a  mile  from  Sears- 
boro,  the  place  of  defendant's  residence.  Defendant  proposed 
that  Fred,  should  take  the  team  home,  and  that  the  witne&u 
should  walk  over  to  defendant's  house  with  him.  They 
walked  along  together  and  talked  about  the  sleigh  breaking 
down.  Stopped  once  to  see  if  Fred,  was  going  all  right  with 
the  team,  and  looked  back,  but  did  not  see  him.  Defendant 
said  he  thought  Fred,  was  drunk,  and.witness  said  she  guessed 
so  too.  The  next  thing  she  knew,  she  was  in  defendant's 
saloon  in  Searsboro,  near  midnight,  sitting  on  a  bench  beside 
defendant,  with  her  head  on  his  shoulder,  and  his  arm 
around  her,  and  her  drawers  unfastened.    She  went  to  the  door 
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and  found  it  was  locked.  Asked  defendant  to  take  her  home. 
He  unlocked  the  door  and  took  her  to  his  house,  which  was 
near  by.  She  knew,  by  a  smarting  sensation,  that  defendant 
had  had  intercourse  with  her ;  but  was  unconscious  of  it  at 
the  time.  On  the  way  to  the  house  defendant  said :  ^I  am 
up  to  this  kind  of  business."  He  unlocked  the  door  of  his 
dwelling-house,  and  took  witness  into  the  sitting  room,  and 
then  went  to  the  bedroom  and  told  his  wife,  who  was  in  bed, 
that  the  sleigh  had  broken*down,  and  that  he  had  brought  wit- 
ness home  with  him  to  stay  all  pight.  Witness  slept  with 
defendant's  wife.  While  undressing  she  noticed  that  her 
clothing  was  soiled  with  blood  stains.  She  took  breakfast  at 
defendant's  house,  and  remained  there  until  10  o'clock  the 
next  day,  when  her  brother  came  after  her,  and  she  went 
home.  She  was  delivered  of  a  child  on  the  9th  day  of 
November,  1876.  She  was  sixteen  years  old  in  April,  1875. 
She  had  frequently  visited  defendant's,  being  on  friendly 
terms  with  his  wife.  Witness  was  in  the  habit  of  drinking 
when  she  did  not  feel  well.  She  rather  liked  a  whisky  sling, 
and  usually  took  one  when  she  was  unwell.  It  wa«  whisky 
that  defendant  gave  her,  and  there  was  nothing  bitter  or 
peculiar  in  its  taste.  She  thought  it  was  nothing  but  whisky 
straight.  She  did  not  drink  any  that  evening,  except  the 
sup  in  the  sleigh.  In  walking  home  with  defendant,  he  did 
not  take  her  arm  or  hand,  and  she  did  not  take  his,  and  they 
did  not  go  out  of  the  road.  She  made  no  complaint  to  any 
one  of  the  outrage  upon  her  for  sixteen  weeks  afterwards. 

Fred.  M.  Patterson,  brother  to  the  complaining  witness, 
testified,  upon  the  trial,  that  defendant  gave  him  a  drink  in 
the  street  after  church,  and  that  after  he  and  his  sister  got  into 
the  sleigh  and  started  home  defendant  got  into  the  sleigh. 
After  going  about  a  mile  and  a  half  the  sleigh  broke  down, 
and  he  told  his  sister  she  had  better  go  home  with  defendant, 
and  he  would  take  the  horses  home.  He  started  the  wrong 
way,  and  met  a  man  who  told  him  he  was  going  the  wrong 
load,  and  he  then  went  home,  and  took  the  harness  ofi  the 
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horses.  This  witness  says:  ''I  do  not  know  whether  my 
sister  drank  any  at  all  that  night;  I  can't  say.'*  He  also  stated 
that  he  did  not  remember  whether  defendant  offered  him  any- 
thing to  drink  in  the  sleigh.  He  stated  that  he  went  after 
his  sister  about  noon  next  day,  and  that  she  made  no  com- 
plaint, and  he  noticed  nothing  unusual  about  her.  The  State 
offered  to  exhibit  the  child  to  the  jury,  to  which  the  defendant 
objected.  The  objection  was  overruled,  and  the  infant  was 
shown  in  evidence  to  the  jury. 

The  foregoing  is  the  substance  of  all  the  evidence,  bearing 
upon  the  facts,  which  was  offered  by  the  State  upon  the  trial. 

Under  section  4560  of  the  Code  the  defendant  can  not  be 
convicted  upon  the  testimony  of  the  person  injured,  unless 
she  be  corroborated  by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense. 

The  testimony  of  the  complaining  witness  in  this  case  is  a 
most  improbable  story  upon  its  face. 

But  conceding  it  to  be  true  that  a  woman,  in  the  habit  of 
drinking  whisky,  should  take  a  small  sup  of  what  she  sup- 
posed to  be  whisky  out  of  a  bottle  from  which  others  were 
drinking,  and,  while  walking  a  mUe,  or  thereabouts,  should 
suddenly  become  unconscious,  and  remain  in  such  a  sta^te  of 
obliviousness  that  a  man  could  have  criminal  intercourse 
with  her  without  her  knowledge,  yet  we  do  not  believe  there 
was  any  corroborating  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense. 

There  is  not  a  fact  sworn  to  by  Fred.  M.  Patterson  but 
what  is  perfectly  consistent  with  the  defendant's  innocence. 
All  that  can  be  claimed  from  his  testimony  is  that  he  and 
his  sister  and  the  defendant  were  riding  in  the  sleigh  to- 
gether ;  that  the  sleigh  broke  down ;  that  he  took  the  horses 
home,  and  his  sister  and  defendant  started  to  walk  to  de- 
fendant's house ;  and  that  about  noon  next  day  he  took  her 
from  there  to  her  home. 

The  fact  that  the  complaining  witness  was  delivered  of  a 
child  at  the  end  of  about  the  usual  period  of  gestation  from 
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that  night  does  not  connect  the  defendant  with  the  commis- 
mm  of  the  offense  charged.  Aside  from  her  testimony,  there 
is  nothing  in  the  evidence,  excepting  the  mere  opportunity 
afforded  by  the  parties  being  together,  and  this  by  accident, 
and  under  circumstances  having  no  natural  or  reasonable 
tendency  in  the  direction  of  guilt  upon  the  part  of  the  de- 
fendant. 

The  court  instructed  the  jury  as  follows :  "If  you  find  that 
the  child  resembles  the  defendant  as  children  resemble  their 
fathers,  and  your  judgment  and  experience  teach  you  that 
there  is  anything  reliable  in  this  appearance  that  would  be 
safe  for  you  to  form  an  opinion  on,  then  you  may  consider 
these  matters  (meaning  this  and  other  facts  recited  in  the 
instructions)  in  corroboration  of  the  prosecutrix,  and  also  as 
testimony  to  connect  the  defendant  with  the  commission  of 
the  crime  charged." 

An  instruction  in  substantially  the  same  language  was 
given  in  the  case  of  Stumm  v.  Hummel,  39  Iowa,  478,  and  it  is 
uiged  by  the  Attorney  General  that  this  court  approved  the 
same.  The  question  as  to  the  right  to  offer  the  child  in 
evidence  does  not  appear  to  have  been  raised  in  that  case. 
The  court  (Beck,  J.)  said :  "This  instruction  is  said  lo  be 
erroneous,  because  it  does  not  confine  the  consideration  of 
the  jury  to  family  resemblance.  Certainly  nothing  else  could 
have  been  understood  by  the  jury.  The  word  resemblance 
here  used  implies  that  likeness  ordinarily  seen  between  child 
and  father." 

In  the  case  at  bar  the  defendant  objected  to  the  child 
being  shown  to  the  jury,  and  excepted  to  the  instructions, 
and  insists  that  the  action  of  the  court  was  erroneous,  not  be- 
cause the  instruction  was  not  clear  and  distinct  in  language, 
but  because  the  resemblance  of  infants  to  the  father  is  too 
indistinct  and  uncertain  to  be  allowed  as  evidence  in  a  case 
of  this  character.  In  this  view  we  concur.  This  child  was 
about  three  months  old  at  the  time  of  the  trial.  We  have 
found  that  aside  from  this  there  was  no  corroborating  evi- 
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dence  to  warrant  a  verdict  of  guilty,  and  it  would  be  a  most 
unwise  and  dangerous  rule  to  hold  that  a  man  may  be  de- 
prived of  his  liberty  by  reason  of  a  supposed  resemblance  be- 
tween a  child  of  that  age  and  himseU .  See  Rink  v.  The  State, 
19  Ind.,  152 ;  Kensington  v.  Bowe,  16  Me.,  88. 

We  think  the  evidence  was  insufficient  to  support  the  ver- 
dict. We  need  not  discuss  the  other  questions  presented  in 
the  argument  of  counsel. 

Bbvbbsed. 


48 
136       88|     •  GUNSAULIS   V.  CaDWALLADBB. 

1.  Pnetioe:  counteb-clahc:  former  adjuimcation.  Where  a  counter- 
claim is  embraced  in  the  issue  at  the  time  of  final  submission  and 
judgment,  the  plaintiff  is  entitled  to  immunity  from  any  further  action 
thereon. 

Appeal  from  Mahaska  Circuit  Court. 

Tuesday,  April  2. 

William  Cadwallader  filed  a  petition  in  the  Mahaska  Dis- 
trict Court,  claiming  of  James  Gunsaulis  and  John  Gunsaulis 
the  sum  of  $264.50. 

On  the  15th  day  of  April,  1876,  the  defendants  in  that 
action  caused  to  be  served  upon  Cadwallader  a  written  notice, 
as  follows :  "You  are  hereby  notified  that  defendants  in  the 
above  entitled  cause,  by  way  of  compromise,  oflfer  to  confess 
judgment  in  favor  of  the  plaintiff  in  the  sum  of  twenty-six 
dollars,  and  all  costs  accrued  up  to  this  date.  This  offer  is 
by  way  of  compromise,  and,  if  not  accepted  within  five  days, 
shall  bear  the  same  effect  and  force  as  provided  by  law.  This 
offer  is  made  under  chapter  11,  title  17,  of  the  Code  of  Iowa 
of  1873." 

After  the  service  of  this  offer,  and  before  the  acceptance  of 
it«  the  defendants  answered,  denying  all  the  allegations  of  the 
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petition,  and  alleging  that  Cadwallader  was  indebted  to  them 
in  the  sum  of  $45,  for  the  use  of  two  granaries  rented  to  Cad- 
wallader by  James  Gunsaulis. 

On  the  20th  day  of  April,  1876,  the  following  judgment  was 
entered:  ''In  this  cause  plaintiff  accepts  defendants'  offer 
for  judgment,  and,  therefore,  it  is  ordered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover  of  the  defendants 
the  sum  of  twenty-six  dollars  and  costs  of  suit,  taxed  at 
I .** 

On  the  22d  day  of  April,  1876,  the  following  record  was 
made :  ''In  this  cause  the  defendant  dismisses  his  counter 
claim,  and  the  plaintiff  at  the  time  excepted.'* 

On  the  23d  of  June,  1876,  the  plaintiff  in  this  action  com- 
menced an  action  against  the  defendant  herein,  before  a  justice 
of  the  peace,  on  the  following  account : 

To  rent  of  granaries  from  September,  1874,  to 
March  1, 1876,  at  $2  per  month        -         -     $36.00 

To  pasturing  cow  from  January  1, 1875,  to  April 

13, 1875,  at  75  cents        ....  1.87 

To  pasturing  calf  from  January  1,  to  February  1, 

1875 50 

To  sundries,  hauling  -        -        •        -        -  2.00 


$40.37 


The  defendant  answered,  in  the  first  coimt  denying  all  the 
allegations  of  petition  and  claim.  In  the  second  count,  plead- 
ing a  former  adjudication  of  all  the  matters  set  up  in  plain- 
tiff's petition,  by  a  judgment  of  the  District  Court  of  Mahaska 
county,  at  the  April  Term,  1876,  in  a  suit  wherein  William 
Cadwallader  was  plaintiff,  and  James  Gunsaulis  and  John 
Gunsaulis  were  defendants.  In  the  tliird  count,  alleging  that 
all  the  matters  sued  on  in  this  case  were  settled,  by  an  entry 
of  settiement  in  said  District  Court,  in  an  action  between  the 
parties  above  named.  The  justice  rendered  judgment  for 
plaintiff  for  thirty  dollars  for.  the  use  of  the  granaries,  and 
Vol.  xLvm — 4 
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allowed  nothing  for  the  other  items  of  the  acoonnt.    From 
this  judgment  the  defendant  appealed. 

In  the  Circuit  Court  it  was  conceded  by  counsel  for  the  de- 
fendant that  plaintiff  was  entitled  to  recover  twenty  dollars 
on  his  account,  if  defendant  should  fail  in  his  defenses  set  up 
in  the  second  and  third  counts  of  his  answer ;  and  that  a 
written  offer  to  that  effect  had  been  made  by  defendant  to 
plaintiff,  and  duly  accepted  by  plaintiff,  said  offer  and  accept- 
ance being  made  under  section  2901,  Code  of  1878.  The 
Circuit  Court  rendered  judgment  for  plaintiff  for  $30.  The 
defendant  appeals.  The  judge  gave  the  proper  certificate 
for  the  prosecution  of  the  appeal. 

Williams  d  McMiUen,  for  appellant. 

John  F.  Lacey  and  0.  G.  C.  Phillips,  for  appellee. 

Day,  J. — ^It  was  proved,  upon  the  trial,  that  the  claim  for 
rent  of  granaries,  sued  upon  before  the  justice,  is  the  same  as 
that  set  up  in  the  answer  in  the  action  above  referred  to  in 
^o'uXTcia'im.  the  Mahaska  District  Court.  In  the  trial  in  the 
Circuit  Court  no  evidence  of  plaintiff's  claim  was  introduced, 
except  the  concession  of  defendant's  counsel,  that  plaintiff  was 
entitled  to  recover  twenty  dollars  on  his  account,  if  defendant 
should  fail  in  the  defenses  set  up  in  the  second  and  third  counts 
of  his  answer.  In  finding  for  the  plaintiff  the  sum  of  twenty 
dollars,  the  court  must  have  found  that  these  defenses  were  un- 
availing. In  this  holding  we  think  the  Circuit  Court  erred.  We 
need  not  determine  whether  the  offer  to  confess  judgment  in 
this  case,  continuing  to  be  extended  after  the  counter-claim 
was  filed,  was  an  offer  to  confess  judgment  for  twenty-six 
doUurs,  after  satisfjring  the  defendant's  counter-claim.  If  it 
w»s  such  an  offer,  then  it  follows,  as  a  matter  of  course,  that 
tlit5  acceptance  of  the  offer,  and  judgment  thereon,  is  a  satis- 
faction of  the  counter-claim,  and  a  bar  to  any  further  action 
I  thereon.    If  it  was  not  such  an  offer,  but  simply  embraced 
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the  claimB  set  up  by  plaintiff's  petition,  then  it  was  the  right 
and  the  daty  of  the  defendant  either  to  withdraw  the  counter- 
claim before  final  sabmission,  or  to  introduce  evidence  in  sup- 
port of  it,  if  he  had  any  to  offer.  Section  3847  of  the  Code, 
(3130  of  the  Revision)  provides:  "The  defendant  may,  also, 
at  any  time  before  the  final  submission  of  the  cause  to  the 
jury,  or  to  the  court,  when  the  trial  is  by  the  court,  dismiss 
his  counter-claim  without  prejudice."  Section  3127  of  the 
Revision,  (2844  of  the  Code,)  respecting  the  dismissal  of  the 
plaintiff's  action,  was  construed  in  Hays  v.  Turner^  23  Iowa, 
214f  and  it  was  there  held  that  the  plaintiff  cannot  take  a 
non-suit  after  the  case  has  been  finally  submitted  to  the  court. 
The  reasoning  of  that  case  applies  to  the  dismissal  of  a 
counter-claim.  No  effort  was  made  to  withdraw  the  counter- 
claim, nor  was  there  any  intimation  that  it  was  not  to  be  con- 
eluded  by  the  judgment,  until  two  days  after  the  judgment 
was  rendered. 

The  case  of  Schmidt  v.  Zahensdcrf,  30  Iowa,  498,  seems  to 
be  conclusive  of  this  question.  We  quote  from  that  case  as 
follows:  "The  plaintiff,  in  his  petition,  averred  the  facts 
constituting  his  right  to,  and  made  a  claim  against  defendants 
for,  nse  and  occupation  of  the  land  in  controversy,  to  the 
extent  of  $300.  This  claim  was  denied  by  the  defendants. 
With  the  issue  thus  made,  the  case  was  submitted  to  the  court. 
The  judgment  entry  recites  that,  there  being  no  evidence 
offered  by  either  party  as  to  the  value  of  the  rents  and  profits, 
the  same  is  not  considered,  and  no  judgment  hereby  rendered 
touching  the  same.  The  action  for  the  rents  and  profits  was 
not  dismissed,  nor  the  claim  therefor  withdrawn.  The  de- 
fendants having  been  thus  once  compelled  to  litigate  the 
question  and  prepaid  for  this  defense,  they  have  a  right  to  ju- 
dicial inamunity  from  being  again  required  to  answer  the  same 
claim.  The  judgment  will  be  so  modified  as  to  make  the 
same  final  against  plaintiff's  claim  for  rents  and  profits.*'  In 
the  case  at  bar,  also,  the  counter-claim  was  embraced  in  the 
issue,  at  the  time  of  the  final  submission  and  judgment,  and 
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the  defendant  is  entitled  to  immunity  from  any  further  action 
thereon.     The  withdrawal  of  the  claim,  after  judgment,  can- 
not afiFect  the  status  created  by  the  judgment* 
The  judgment  of  the  Circuit  Court  is 

RSYEBSED. 


MussER  y.  Crum  et  al. 

1.  Flaftdiag;  attoritbt's  fbb.    Where  a  promissory  note  provided  for  '*at- 

torney's  fees,  and  other  costs  and  charges,  fi  the  same  is  not  paid 
when  due,"  it  was  held^  in  an  aotion  thereon,  that  an  answer  which 
put  in  issue  a  separate  count,  containing  a  claim  for  attorney's  fees, 
did  not  also  put  in  issue  a  count  claiming  on  the  note. 

2.  :  :  COSTS.    The  attorney's  fees,  when  thus  provided  for  in 

the  notes,  should  be  treated  as  a  part  of  the  costs,  and  the  defendant 
was  not,  therefore,  entitled  to  a  jury.  Sebvbrs  and  Day,  J  J. ,  cUaaenting* 

Appeal  from  Johnson  Circuit  Court. 

Tuesday,  April  2. 

Action  upon  two  promissory  notes.  The  petition  contains 
three  counts,  the  first  and  second  upon  the  two  notes  respect- 
ively, and  the  third  states  that  each  of  the  notes  provides  for 
an  attorney's  fee  for  the  collection  thereof,  if  the  notes  are  not 
paid  when  due.  It  further  states  that  the  notes  are  due; 
that  the  defendants  have  failed  to  pay  the  same ;  and  that 
six  hundred  dollars  would  be  a  reasonable  attorney's  fee.  An- 
swer was  made  to  the  last  count  only.  It  was  denied  that  six 
hundred  dollars  was  a  reasonable  attorney's  fee. 

On  the  15th  of  October,  1876,  the  court  rendered  judgment 
on  the  first  two  counts  for  want  of  an  answer.  On  the  20th 
of  October  the  defendant  moved  the  court  to  set  aside  the 
judgment  which  had  been  rendered  upon  the  first  two  counts, 
and  demanded  a  jury  trial  upon  the  two  counts.  The  court 
overruled  the  motion,  and  the  defendants  excepted. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878,  68 

Hnsser  ▼.  Cram. 

On  the  same  day  the  court,  against  the  objection  of  the 
defendants,  proceeded  to  the  hearing  of  the  cause  upon  the 
third  count,  to- wit,  as  to  the  attorney's  fee.  The  defendants 
demanded  a  jury  trial,  which  the  court  refused  to  grant,  and 
to  the  nding  the  defendants  excepted.  The  court  proceeded 
to  hear  testimony  as  to  the  attorney's  fee,  and  allowed  the 
plaintiff  f  450  to  be  taxed  as  part  of  the  costs  in  the  case.  To 
the  action  of  the  court  in  this  respect  the  defendants  excepted, 
and  now  appeal. 

Remley  d  SwUher,  for  appellants. 
Edmonds  <t  Younkin,  for  appellee. 

Adams,  J. — ^I.  No  answer  or  other  pleading  having  been 
filed  to  the  two  first  counts  of  the  petition,  there  was  no 
^tt^^lte.  error  in  rendering  judgment  thereon.  Code,  §2856. 
It  is  claimed,  it  is  true,  by  the  defendants,  that  there  was  in 
effect  an  answer  to  the  firsts  two  counts.  Their  position,  as 
we  understand  it,  is  this :  That  an  attorney's  fee  is  provided 
in  each  note ;  that  a  note  is  but  one  contract ;  that  a  count 
upon  a  note,  which  calls  for  an  attorney's  fee,  should  cover 
the  claim  for  fee ;  that  if  the  plaintiff  undertakes  to  set  up 
such  claim  in  a  separate  count,  he  should  have  no  advantage 
from  such  improper  pleading ;  that  properly  there  should  be 
as  many  counts  as  notes,  and  no  more ;  that  the  court  should 
construe  the  petition  as  containing  that  number,  and  consider 
the  averments  as  to  attorney's  fee  as  belonging  to  the  counts 
on  the  notes ;  that  the  answer,  then,  which  puts  in  issue  the 
averments  as  to  the  attorney's  fee,  should  be  considered  as 
putting  in  issue  the  counts  upon  the  notes ;  and  that  it  was, 
therefore,  error  to  render  judgment  upon  the  counts  upon  the 
notes  as  for  want  of  an  answer. 

The  position  is  certainly  ingenious,  but  we  do  not  think  it 
can  be  maintained.     Our  reasons  will  be  given  in  considering 
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the  action  of  the  court  in  denying  a  jury  to  assess  the  attor- 
ney's fee. 

IL  The  correctness  of  the  action  of  the  coort  in  denying  a 
jury  must  depend  upon  whether  the  plaintiff  was  entitled  to 
^ccwtT"'  *  *  judgment  for  attorney's  fee  as  a  part  of  the 
judgment  upon  the  notes,  or  merely  as  costs.  If  the  attorney's 
fee  was  recoverable  as  costs,  a  jury  was  properly  denied.  The 
language  of  each  note  is :  "We,  or  either  of  us,  promise  to  pay 
to  the  order  of  R.  Musser,  at  Iowa  City,  five  thousand  dollars; 
with  interest  thereon  at  ten  per  cent  per  annum,  together  with 
all  attorney's  fees,  and  other  costs  and  charges  for  the  collec- 
tion thereof,  if  the  same  is  not  paid  paid  when  due,  for  value 
received."  It  will  be  observed  that  it  is  not  expressly  provided 
that  the  attorney's  fee  shall  be  regarded  as  costs,  but  the 
term  "other  costs"  would  so  imply.  In  opposition  to  this 
view,  it  is  insisted  that  an  attorney's  fee  would  be  due  from 
defendants  if  the  notes  were  collected  by  an  attorney  without 
suit ;  that  in  such  case  it  could  not  be  regarded  as  costs  in 
the  sense  of  taxable  costs,  for  cests  cannot  be  taxed  without 
suit.  Whether,  if  the  claim  had  been  collected  by  an  attor- 
ney without  suit,  the  costs  of  collection  could  be  recovered, 
we  need  not  determine.  Such  question  is  not  before  us. 
The  fee  sought  ie  for  prosecuting  the  suit.  There  is  a  suit 
in  which  it  may  be  taxed,  and  we  think  it  is  recoverable  in 
that  mode.  It  was  held  in  Nelson  v.  Everett^  29  Iowa,  184, 
that  a  reasonable  attorney's  fee  may  be  recovered  without 
any  averment  in  the  petition  as  to  what  is  reasonable.  One 
reason  given  is  that  "the  plaintiff  could  not  aver  what  a  rea- 
sonable attorney's  fee  would  be,  until  the  services  were  ren- 
dered." The  fee  is  earned  in  the  progress  of  the  case,  as 
other  taxable  costs  are  earned.  There  is  certainly  much  pro- 
priety in  treating  it  as  costs.  We  think  that  the  action  of 
the  Circuit  Court,  in  so  treating  it  in  this  case,  was  correct. 

III.  The  defendants  say  that  the  judgment  upon  the 
notes  was  erroneously  rendered,  because,  as  they  say,  the 
case  had  been  set  down  for  trial  upon  a  certain  day,  and  that 
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before  that  day  arrived,  and  in  the  absence  of  defendants* 
coTinsel,  the  case  was  called  up  and  the  judgment  rendered. 
They  claim,  therefore,  that  they  were  entitled  to  have  the 
judgment  set  aside.  It  is  not,  however,  claimed  that  there 
was  any  defense  to  the  notes,  or  that  defendants  were  in  any 
way  prejudiced.  Their  application  to  set  aside  the  judgment 
was,  we  think,  properly  refused. 

Affibmed. 


Sbbvbrs,  J. — ^Being  unable  to  assent  to  the  conclusion 
reached  in  the  foregoing  opinion,  I  desire  to  briefly  state  my 
reasons  for  dissenting  therefrom. 

The  amount  of  attorney  fees  the  plaintiff  is  entitled  to 
recover  was  not  fixed  by  contract.  Such  amount  is  in  the 
nature  of  unliquidated  damages.  The  amount  of  recovery 
was  put  in  issue  by  the  answer.  The  plaintiff  was  required  to 
introduce  proof  on  the  subject.  The  issue  formed  by  the  plead- 
ings was  either  one  of  law  or  fact.  It  was  not  the  former,  and, 
therefore,  must  have  been  the  latter.  Such  issue,  and  the  effect 
of  the  testimony  relating  thereto,  must  be  passed  upon  by 
either  the  court  or  jury.  The  action  in  which  the  issue  was 
joined,  and  proof  required,  was  an  ordinary  proceeding.  The 
Code  provides,  "Issues  of  fact,  in  an  ordinary  proceeding, 
must  be  tried  by  jury,  unless  the  same  is  waived. "  §  2740. 
There  has  been  no  waiver  of  a  jury,  and  I  therefore  con- 
clude this  issue  of  fact  should  have  been  tried  by  jury. 
The  notes  simply  provide  that  the  amount  of  attorney's  fees, 
when  properly  ascertained,  shall  be  taxed  as  a  part  of  the 
costs,  and  by  no  means  provide  or  determine  the  question 
how  the  amount  is  to  be  ascertained. 

Costs,  as  a  general  rule,  are  fixed  by  statute.  In  excep- 
tional cases,  only,  can  the  court  determine  the  amount 
thereof,  and  such  cases  are  usually  defined  by  statute. 

It  is  true  the  fee  is  earned  during  the  progress  of  the  case, 
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but  this  by  no  means  determines  the  question.  Nor  can  it 
be  said  to  be  a  legitimate  argument  against  the  right  of  a 
party  to  have  a  jury.  Day,  J.,  concurs  with  me  in  the  view 
here  taken. 


Thb  Unitkd  Statbs  Rolling  Stock  Co.  v.  Pottbb. 

1-5    SgI  1.  Prietloe:  default:  adbonistbatob.   Where  one  of  four  executors  re- 

|l26  <I71|  signed,  it  was  held^  that  service  of  notice  upon  him  eight  months  after 

his  resignation,  in  an  action  against  the  executors  as  such,  conferred 
no  Jurisdiction  to  enter  judgment  by  default. 
%  Ooatraot:  construction  of.  A  contract  between  a  party  and  a  railroad 
company  provided  that  he  should  furnish  for  the  latter  a  specided 
sum  of  money  to  be  expended  as  designated ;  and  also,  that  he  should 
be  president,  and  should  talie  possession  of,  and  operate  the  road  to 
the  best  advantage,  devoting  the  earnings  to  certain  specified  objects, 
operating  the  road  in  the  name  of  the  company,  and  being  paid  for 
his  services :  HM^  that  the  contract  did  not  constitute  a  lease,  and 
that  his  individual  estate  was  not  liable  upon  a  contract  entered  into 
by  the  company  prior  to  his  contract  therewith. 

Appeal  from  Des  Moines  Circuit  County. 

Tuesday,  April  2, 

The  plaintiff  filed  its  petition  against  0.  W.  Potter,  Samuel 
R.  Mumford,  George  H.  Wyman,  and  T.  C.  Owen,  executora 
of  the  estate  of  Eber  Ward,  deceased,  representing  that  about 
May  10,  1873,  plaintiff  entered  into  a  written  contract  with 
the  Burlington  and  Southwestern  Railway  Company,  agreeing 
to  rent  said  company  certain  rolling  stock,  to  be  used  upon 
said  railway  company's  road,  at  eight  dollars  per  day  for 
each  locomotive;  that  about  May  10,  1873,  in  accordance 
therewith,  two  locomotives  and  tenders  were  delivered  to  said 
railway  company,  and  were  used  on  said  railway  from  then 
till  November  30,  1873 ;  that  plaintiff  was  to  be  reimbursed 
for  insurance,  for  which  it  has  paid  |91.80;  that  August  11» 
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1873,  the  Burlington  and  Southwestern  Bailway  Company  did 
grant,  demise  and  lease  unto  Eber  B.  Ward  all  their  entire 
line  of  railway,  said  lease  to  continue  for  a  term  of  five  years 
from  August  11,  1873 ;  that  said  lessee  vas  to  pay,  as  per  his 
8aid  lease,  out  of  the  earnings  of  said  road,  all  the  running 
expenses,  and  all  other  charges  which  said  company  might 
become  liable  to  pay  on  account  of  operating  said  road ;  that 
in  accordance  with  said  contract  said  Ward  took  possession  of 
said  road,  and  all  property  in  its  possession,  and  said  rolling 
stock,  by  virtue  thereof,  came  into  the  possession  of  said 
Ward  on  said  August  11,  1873,  and  he  retained  possession  of 
the  same,  and  continued  to  use  it  in  operating  the  road,  up  to 
November  30,  1873,  when  the  same  was  surrendered;  that 
the  rental  of  said  rolling  stock  was  a  charge  which  said  com- 
pany became  liable  to  pay  on  account  of  operating  the  road, 
and  that  the  same,  by  the  terms  of  the  lease,  was  to  be  paid 
£rst,  out  of  the  earnings  of  said  road ;  that  there  were  large 
earnings  in  the  operation  of  said  road  by  said  lessee,  which 
<;ame  into  his  possession,  more  than  sufficient  to  pay  said  rent. 
Plaintiff  says  that  said  Eber  B.  Ward  assume4  and  undertook 
to  pay  said  rental,  and  thereby  became  personally  responsible 
for  the  same.  The  petition  further  alleges  the  fair  rental 
-value  of  the  locomotives,  for  the  time  they  were  used  by 
•defendant,  to  be  |2,424,  together  with  insurance,  $91.80. 
Plaintiff  asks  judgment  for  |2,424,  with  interest  and  costs. 

The  original  notice  was  served  on  Orrin  W.  Potter,  in  Chi- 
cago, Illinois,  January  20, 1876.  It  is  agreed  that  the  records 
of  the  Circuit  Court  of  Des  Moines  county  show,  in  the  mat- 
ter of  the  estate  of  Eber  B.  Ward,  that  0.  W.  Potter  filed  his 
final  report  and  resignation  as  executor  of  said  estate,  on  the 
28th  of  May,  1875,  but  that  the  resignation  was  not  accepted 
ly  an  order  of  the  court,  until  February,  1876. 

On  the  10th  day  of  March,  1876,  no  appearance  having 
Jbeen  made,  a  default  was  entered,  and  judgment  was  rendered 
:allowing  plaintiff^s  claim  to  the  amount  of  $1,629. 

On  the  12th  day  of   Decembor,  1876,  T.  C.  0;v3n,  S.  R. 
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Mumford,  and  George  H.  Wyman,  executors,  appeared  and 
filed  their  motion  to  set  aside  the  default  and  judgment. 

On  the  15th  day  of  December,  1876,  the  resignation  of 
these  three  remaining  executors  was  accepted,  and  Orrin  W. 
Potter  was  appointed  administrator  cum  testamento  aniiexo,  and 
was  substituted  as  defendant  in  the  cause. 

On  the  21st  day  of  February,  1877,  the  motion  to  set  aside 
the  default  and  judgment  was  sustained,  to  which  the  plain- 
tiff excepted. 

On  the  23d  day  of  February,  1877,  the  defendant  filed  his 
answer,  which  contains  a  general  denial;  an  averment  of 
want  of  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  allegations  relating  to  the  transactions  between 
plaintiff  and  the  Burlington  and  Southwestern  Railway  Com- 
pany, set  out  in  petition ;  an  admission  that  Eber  B.  Ward 
entered  into  a  written  agreement  with  the  Burlington  and  South- 
western Railway,  of  which  he  supposed  the  exhibit  attached 
to  the  petition  is  a  copy ;  a  denial  that  Ward  ever  l^ued  said 
railroad,  or  ever  took  possession  of  said  property,  or  controlled 
or  in  any  way  managed  the  same  as  lessee,  or  that  he  ever 
undertook  to  pay  the  rental  claimed  by  plaintiff,  or  became 
personally  responsible  therefor ;  an  averment  that  Ward  faith- 
fully carried  out  all  the  duties  imposed  upon  him  by  said 
contract,  and  faithfully  applied  all  the  earnings  of  said  road, 
which  came  into  his  hands  thereunder,  in  the  manner  therein 
pointed  out. 

The  contract,  under  which  it  is  claimed  E.  B.  Ward  became 
liable  for  the  rental  of  the  locomotives  in  question,  is  attached 
to  the  petition,  marked  Exhibit  "B,**  and  is  as  follows : 

"This  indenture,  made  this  11th  day  of  August,  1873,  by 
and  between  the  Burlington  and  Southwestern  Railway  Com- 
pany, a  body  corporate,  holding  and  operating  a  line  of  rail- 
road under  and  by  virtue  of  the  laws  of  the  States  of  Iowa 
and  Missouri,  party  of  the  first  part,  and  Eber  B.  Ward,  of 
of  the  city  of  Detroit,  in  the  State  of  Michigan,  party  of  the 
second  part,  witnesseth : 
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**That,  whereas,  the  said  party  of  the  first  part,  in  building 
and  equipping  their  said  road  from  Yiele,  in  the  State  of 
Iowa,  to  Stanley  City,  in  the  State  of  Missouri,  has  incurred 
certain  liabilities  to  divers  and  sundry  persons,  which  the  said 
company  is  unable  to  pay,  and  by  reason  thereof,  is  unable 
to  complete  its  road  to  Stanley  City ; 

"And,  whereas,  the  said  company  has  issued  its  bonds  to 
the  amount  of  twenty  thousand  dollars  per  mile  of  its  road, 
which  are  secured  by  a  first  mortgage  on  said  road  and  its 
equipments,  having  twenty-five  years  to  run,  which  bonds  are 
not  saleable,  for  the  reason,  as  said  company  believes,  that 
their  said  road  is  still  unfinished,  and  not  in  a  coiTdition  to 
earn  the  interest  on  said  bonds ; 

"And,  whereas,  the  holders  of  the  bonds  of  said  company, 
m  order  to  increase  the  market  value  of  the  bonds  held  by 
them  and  by  the  company,  desire  to  have  the  said  Ward  enter 
into  this  arrangement,  and,  to  enable  him  to  do  so,  have 
agreed  to  raise  and  loan  the  said  Ward,  for  a  term  of  years^ 
upon  securities  furnished  by  him,  the  sum  of  seven  hundred 
and  fifty  thousand  dollars  ($750,000)  ; 

"And,  whereas,  the  said  Eber  B.  Ward,  in  order  to  aid  the 
said  company  to  finish  their  said  road  to  Stanley  City  aforesaid, 
the  distance  of  about  forty  miles,  and  to  put  the  same  in 
good  working  order,  and  pay  certain  of  the  obligations  of  said 
company,  has  agreed  to  lease  and  finish^  their  said  road  to 
Stanley  City  aforesaid ; — 

"Now,  therefore,  in  consideration  of  the  sum  of  five  dollars > 
to  it  paid  by  the  said  party  of  the  second  part,  and  of  the 
obligations  hereinafter  entered  into  by  the  said  Ward,  the  said 
party  of  the  first  part  does  hereby  grant,  demise  and  lease, 
unto  the  said  Eber  B.  Ward,  their  entire  line  of  railroad,  in- 
cluding the  unfinished  portion  thereof,  to  have  and  to  hold, 
operate  and  traffic  thereon,  with  all  the  rights,  immunities, 
privileges  and  appurtenances  thereunto  belonging,  with  all  the 
real  estate,  track,  rolling  stock,  depots,  offices,  tools,  apparatus 
and  other  things  belonging  to  said  company  or  road,  either  for 
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the  purpose  of  oonstructing  or  operating  the  same,  together  with 
all  the  rights  and  privileges  of  said  company  to  and  with  other 
companies  and  raibx)ads,  for  traffic  over  other  roads  or  oth^- 
wise,  unto  the  said  party  ot  the  second  part,  for  and  during 
the  full  end  and  term  of  five  years,  commencing  on  the  Uth 
day  of  August,  1873,  under  and  subject  to  the  stipulations 
hereinafter  contained. 

'*And  the  said  Eber  B.  Ward,  on  his  part,  hereby  cove- 
nants and  agrees  to  and  with  said  railway  company,  that  he 
vnll  inmiediately  enter  upon  and  take  possession  of  said  road  ; 
that  he  will  furnish  the  sum  of  seven  hundred  and  fifty  thou- 
sand dollars  (1750,000),  to  be  applied  by  him  to  the  follow- 
ing purposes,  to- wit : 

''First — To  pay  for  the  necessary  iron,  spikes  and  joints 
for  the  track  of  said  road,  from  its  present  terminus  to  Stan- 
ley City,  in  the  State  of  Missouri,  forty  miles  as  estimated, 
and  estimated  to  cost  |255,000,  the  said  company  agreeing 
that  they  have  now  on  hand  iron  sufficient  to  lay  or  cover 
five  miles  or  thereabouts,  which  the  said  Ward  agrees  to  lay, 
making  in  all  about  forty  miles. 

''Second — ^To  pay  certain  construction  indebtedness  of  said 
<K)mpany  already  incurred,  and  to  be  incurred,  to  complete 
the  road  to  Stanley  City,  one  hundred  and  fifty  thousand  dol- 
lars ($150,000). 

"  Third — To  pay  the  notes  heretofore  indorsed  by  said  Ward 
for  said  company,  two  hundred  and  forty-five  thousand  dol- 
lars ($245,000)  more  or  less. 

"Fourth — ^When  the  said  road  is  completed  to  Stanley  City, 
r^d  the  said  bondholders  shall  pay  over  to  said  Ward  the  last 
one  hundred  thousand  dollars  ($100,000)  provided  for,  the 
said  Ward  is  to  expend  the  same  for  rolling  stock  and  equip- 
ments for  said  road. 

"Fifth — Said  Ward  shall  use  and  operate  said  road  to  the 
best  advantage  he  may  be  able,  and  pay  out  of  the  earnings 
thereof — First,  all  the  running  expenses,  salaries  of  officers, 
taxes,  necessary  repairs  and  fences/  and  all  other  charges  and 
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expenses  which  said  company  might  become  liable  to  pay,  on 
account  of  operating  said  road.  Second,  if ,  in  his  judgment^ 
it  be  advisable,  he  may  pay  to  the  western  creditors  of  said 
company  such  sums  of  money  as  may  be  due  to  them,  or  such 
portion  of  them  as  may  be  necessary  to  enable  him  to  carry 
out  this  contract,  such  sums  being  first  audited  and  certified 
by  the  board  of  directors  of  the  company  or  the  executive  com* 
mittee,  if  disputed ;  and  thirdly,  the  net  earnings  of  the  said 
road  shall  constitute  a  sinking  fund  to  repay  said  Ward  the 
seven  hundred  and  fifty  thousand  dollars($750,000)so  advanced 
by  him  as  above  provided  for,  with  interest  at  the  rate  of  ten 
per  cent  per  annum,  to  be  paid  semi-annually,  and  in  case 
the  road  does  not  earn  sufficient  to  pay  its  running  expenses 
and  interest,  then  the  interest  to  become  principal,  and  draw 
interest  at  the  same  rate.  There  shall  be  included  in  the 
current  expenses,  and  be  paid  to  said  Ward  for  his  services 
and  commissions,  such  reasonable  sum  as  shall  be  mutually 
agreed  upon  by  the  board  of  directors  and  said  Ward,  or  by 
such  persons  as  the  same  may  be  referred  to  by  them.  It  ia 
understood  and  agreed,  that  in  case  the  net  earnings  of  said 
road  shall  not  be  sufficient  to  pay  such  indebtedness  as  said 
Ward  shall  be  obliged  to  pay  for  said  company,  together  with 
the  principal  sum  of  seven  hundred  and  fifty  thousand  dollars 
($750,000)  with  interest  thereon,  within  five  years  as  provided 
for  in  this  lease,  then  the  said  time  shall  be  extended  and  con- 
tinued, and  this  lease  shall  be  in  force  upon  the  same  terms  and 
conditions  for  a  sufficient  length  of  time,  more  or  less,  to  fully 
complete  and  pay  up  the  seven  hundred  and  fifty  thousand 
dollars  ($750,000)  with  interest ;  or,  in  case  the  company,  its 
assigns,  or  the  holders  of  its  bonds,  at  any  time  after  the 
completion  of  said  road,  as  above  provided  for,  shall  pay  or 
cause  to  be  paid  to  the  said  Ward  the  full  sum  of  seven  hun- 
dred and  fifty  thousand  dollars  ($750,000),  and  interest  at 
ten  per  cent  per  annum  semi-annually,  together  with  his 
costs  and  charges  and  any  liabilities  which  he  may  have  in- 
curred for  said  company  for  any  of  the  purposes  herein  stated,. 
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then  from  and  after  that  date  this  contract  shall  cease,  and 
the  said  company  shall  have  the  right  to  enter  into  and  take 
possession  of  the  said  road,  and  the  said  Ward  shall  deliver 
possession  thereof  forthwith. 

"It  is  further  understood  and  agreed,  that  the  said  party 
of  the  first  part  shall,  immediately  upon  the  execution  of  this 
instrument,  assign,  or  cause  to  be  assigned,  a  majority  of  all 
the  stock  of  said  company  to  William  J.  Rotch  and  E.  D. 
Mandell,  of  New  Bedford,  and  Elijah  Smith,  of  Boston,  Trus- 
tees,  who  are  to  hold  said  stock  during  the  continuance  of 
this  lease,  with  a  pro  rata  increase,  if  any  stock  is  hereafter 
issued  by  said  company,  with  power  to  Tote  upon  such  stock, 
and  it  shall  be  their  duty  to  vote  upon  such  stock  as  said 
Ward  shall  direct,  to  the  intent  that  it  shall  secure  the  execu- 
tion of  this  contract  in  its  original  scope  and  purpose,  thereby 
protecting  said  Ward  in  the  fulfillment  of  this  contract  by  said 
railway  company  during  the  continuance  of  this  lease,  and  at 
the  expiration  thereof  said  trustees  shall  re-assign  said  stock 
to  its  proper  owners.  The  said  Ward  shall  have  full  power 
and  authority  to  nominate  and  appoint  all  the  officers,  attor- 
neys, solicitors  and  counselors  for  said  company,  at  such  sal- 
aries, and  upon  such  terms  as  in  his  judgment  shall  be  for 
the  best  interest  of  the  company,  who,  under  his  direction, 
shall  faithfully  carry  out  the  covenants  herein  contained ;  said 
Ward  shall  be  President  or  Managing  Director,  as  he  may 
choose,  during  the  continuance  of  this  lease,  to  the  end  and 
with  the  intent  and  understanding,  that  said  Ward  shall  have 
complete  and  absolute  control  of  said  road,  until  he  is  fully 
paid  and  satisfied  of  his  advances,  charges  and  interest,  and 
upon  fulfillment  of  this  lease  in  good  faith  by  the  said  com- 
pany, then  his  control  shall  cease,  and  the  said  party  of  the 
first  part  further  agree  to  deliver  to  William  W.  Crapo,  of 
New  Bedford,  as  trustee,  the  proposed  consolidated  bonds  of 
said  company,  amounting  at  their  par  value  to  the  sum  of 
one  million  of  dollars,  to  be  held  by  him  as  collateral  security 
for  the  loan  above  provided  for,  and  for  the  fulfillment  of 
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this  contract,  and  in  case  the  holders  of  the  company's  bonds 
proceed  to  foreclose  the  mortgage  on  the  said  road,  or  in  case 
any  of  the  creditors  of  the  company  put  the  road  into  bank- 
ruptcy, the  said  Eber  B.  Ward  shall,  in  that  case,  if  he  so 
elect,  be  the  absolute  owner  of  said  bonds,  to  the  extent  and 
value  of  the  indebtedness  of  said  company  to  him  at  that 
time.  But  at  any  time  when  the  said  company,  or  the  hold- 
ers of  its  bonds,  shall  fully  pay  to  said  Ward  its  entire  indebt- 
edness to  him,  he  shall  thereupon  cause  the  trustees  to 
surrender  the  said  bonds  to  said  company,  and  this  contract 
shall  then  cease. 

"And  it  is  further  agreed,  by  and  between  the  parties 
hereto,  that  in  case  of  the  death  of  said  Eber  B.  Ward,  be- 
fore the  complete  fulfillment  of  the  terms  of  this  lease,  then 
Samuel  P.  Burt  and  William  W.  Crapo,  of  New  Bedford, 
Massachusetts,  and  Tubal  G.  Owen,  of  Detroit,  Michigan,  or 
the  survivors  of  them,  shall  constitute  a  Board  of  Trustees, 
.and  they  are  hereby  appointed  as  such  to  act  in  the  place  and 
stead  of  said  Ward,  with  all  the  powers  and  privileges  granted 
to  him,  to  carry  out  the  requirements  of  this  agreement. " 

Exhibit  "A,"  attached  to  the  petition,  is  a  contract  dated 
May  10,  1873,  executed  by  plaintiff  and  the  Burlington  and 
Southwestern  Railway  Company,  by  which  plaintiff  agrees 
to  furnish  said  company  certain  rolling  stock,  for  which  said 
company  agrees  to  pay  a  rental  of  eight  dollars  per  each 
working  day,  for  each  locomotive,  rent  to  be  calculated  to  the 
first  day  of  each  calendar  month,  and  paid  without  deduction 
or  delay,  and  all  premiums  of  insurance  paid  by  plaintiff  to 
be  repaid  by  said  railway  company. 

The  plaintiff  offered  upon  the  trial  of  the  cause  the  follow- 
ing agreed  statement  of  facts : 

"It  is  hereby  agreed  that  the  following  facts  can  be  proven 

in  this  ease,  subject  to  all  legal  objections  made  on  the  trial. 

I     "1.    The  Burlington  and  Southwestern  Railway  Company 

entered  into  the  written  contract  with  plaintiff,  attached  hereto 

as  Exhibit  "A,"*  and  in  accordance  with  said  contract,  said 
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railway  company,  on  May  10,  1873,  received  possession  of 
two  locomotives  and  tenders,  Nos.  316  and  317,  and  said  roll- 
ing stock  was  used  in  the  operation  of  said  railway  from  that 
date  until  November  30, 1873.  , 

^"2.  Eber  B.  Ward  in  his  life-time  entered  into  the  contract 
attached  hereto  as  Exhibit  'B,'  but  did  not  take  actual  control 
or  possession  thereof  till  the  1st  day  of  September,  1873, 
and  did  not  begin  to  receive  the  revenues  of  said  road  till  that 
day;  that  from  September  1,  1873,  to  October  8,  1874,  and 
while  said  road  was  being  operated  under  contract  (Exhibit 
<B'),  as  hereinbefore  stated,  it  was  operated  in  the  name  of  the 
Burlington  and  Southwestern  Railway  Company,  E.  B.  Ward 
being  President  of  said  company,  and  exercising  such  control 
as  such  President,  as  he  had  the  right  and  power  under  said 
contract  (Exhibit  *B*)  to  exercise. 

''3.  The  following  is  a  correct  statement  of  account  due 
plaintiff  under  said  contract  (Exhibit  'A'),  leaving  the  court 
to  determine  from  the  facts  how  much  thereof,  if  any,  this- 
defendant  is  liable  for : 

"Rent,  May  10,  1873,  to  November  30, 1873,  $2,544  00 
"Add  insurance  -  -  -  -         91  80 


12,635  80 
"Credit  by  repairs  ...  211  74 


12,424  06 


"And  the  use  of  said  rolling  stock  was  reasonably  worth  the 
sum  above  set  forth,  and  said  rent  was,  by  contract,  due  and 
payable  monthly,  and  should  draw  six  per  cent  after  due,  and 
no  part  of  said  claim  has  been  paid. 

"4.  E.  B.  Ward,  whUe  operating  said  road,  received  all  its 
earnings  for  the  purposes  and  in  the  manner  provided  in  said 
contract  (^Exhibit  *B'),  and  on  the  19th  day  of  October,  1874, 
in  a  certain  cause  then  pending  in  the  District  Court  of  Davis 
county,  Iowa,  wherein  the  said  Eber  B.  Ward  was  plaintiff^ 
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and  the  Burlington  and  Southwestern  Railway  Company  et  al. 
were  defendants,  the  court  appointed  E.  McKitterick  receiver 
of  said  railway,  and  he  at  once  took  possession  of  said  road, 
and  said  E.  B.  Ward  turned  over  to  said  receiver,  at  the  time 
of  his  taking  possession,  the  sum  of  $3,897.66.     But  the  out- 
standing liabilities  of  said  Ward,  under  said  contract  (Exhibit 
*B'),  for  the  nmning  expenses,  salaries  of  officers,  etc.,  on 
account  of   the  operating  of  said  road  during  the  control 
thereof   by  him,  was   in   excess  of  said  sum  of  $3,897.66, 
at  the  time  said  McKitterick  took  possession  of  the  road, 
and  said  sum  was  all  paid  out  by  said  McKitterick  on  pay 
rolls  for  operating  expenses  incurred  while  said  Ward  was 
managing  said  road.     All,  or  nearly  all,  of  said  debts  so  paid 
by  said  McKitterick,  were  incurred  subsequent  to  the  falling 
due  of  plaintiff's  claim,  and  the  gross  earnings  of  said  road, 
after  November  30,  1873,  largely  exceeded  plaintiff's  entire 
claim,  and  during  the  receivership  of  said  McKitterick  there 
was  a  dividend  paid  to  said  Ward's  estate  of  $1,500.     This 
dividend  was  paid  upon  a  judgment  and  decree  rendered  in 
the  aforesaid  cause  in  the  Davis  county  District  Court,  Octo- 
ber 19,  1874,  and  out  of  the  earnings  which  accrued  after  the 
road  passed  into   the  hands  of   said  McKitterick,   receiver. 
Said  decree  may  be  considered  as  in  evidence  for  what  it  is 
competent  to  prove. 

"5.  E.  B.  Ward  died  January  1,  1875,  and  0.  W.  Potter, 
defendant,  is  the  administrator  of  his  estate ;  administration 
granted  April  12,  1875,  in  Iowa;  first  publication  of  notice 
April  26,  1875,  and  plaintiff's  claim  was  filed  against  said 
estate  November  18,  1875." 

The  court  found  that  plaintiff  was  entitled  to  recover  for 
the  reasonable  value  of  the  use  of  plaintiff's  property  from 
the  Ist  day  of  September  to  the  30th  day  of  November,  1873, 
with  six  per  cent  interest  from  the  end  of  each  month,  and 
rendered  judgment  for  the  plaintiff  for  the  sum  of  $1,345.80, 
Both  parties  appeal. 

Vol.  XLvm — 6 
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Blake  d  Hammock,  for  plaintiff. 

H.  H.  Trimble  and  -E.  S.  Huston,  for  defendant. 

Day,  J. — ^I.  The  plaintiff  appeals  from  the  order  of  the 
court  setting  aside  the  judgment  by  default,  and  permitting  a 
defense.  The  original  executors  of  the  estate  of  Eber  B.  Ward 
1.  practice:  were  0. W.  Potter,  Samuel  R.  Mumford,  George  H. 
miniatrator.  Wymau,  and  T.  C.  Owen,  all  non-residents  of  this 
State,  the  said  Eber  B.  Ward  being,  at  the  time  of  his  death,  a 
resident  of  the  State  of  Michigan.  Administration  was  granted 
to  these  executors  in  Iowa,  pursuant  to  the  provisions  of  sec- 
tion 2368  of  the  Code,  on  the  12th  day  of  April,  1875.  0.  W. 
Potter  filed  his  final  report  and  resignation  as  executor  of  said 
estate,  in  the  Circuit  Court  of  Des  Moines  county,  Iowa,  on  the 
28th  day  of  May,  1875.  The  resignation  was  not  accepted  by 
an  order  of  the  court  until  February  22,  1876.  The  original 
notice  was  served  upon  Orrin  W.  Potter,  alone,  in  Chicago,  on 
the  20th  day  of  January,  1876,  almost  eight  months  after  his 
resignation  was  tendered.  An  executor  may  refuse  to  accept 
the  trust,  or  may  create  a  vacancy  by  removal  from  the  State.^ 
Code,  §  2347.  We  think,  also,  that  he  may  surrender  his 
trust  by  resignation,  and  that,  after  the  lapse  of  a  reasonable 
time  for  supplying  his  place,  he  ought  not  to  be  required, 
against  his  will,  to  take  further  action  in  the  administration 
of  the  estate.  In  this  case  there  were  three  executors  remain- 
ing, who  are  presumed  competent  to  act.  There  was,  there- 
fore, no  necessity  for  supplying  Potter's  place.  Under  the 
circumstances  of  this  case,  after  the  lapse  of  so  long  a  time 
from  the  tendering  of  his  resignation,  we  are  of  opinion  that 
Potter  was  released  from  the  duty  of  participating  in  the  set- 
tlement of  the  estate,  without  any  formal  order  of  the  accept- 
ance of  his  resignation.  It  follows  that  the  service  of  original 
notice  upon  Potter  conferred  no  jurisdiction  upon  the  court, 
and  that  for  that  reason  the  judgment  by  default  was  properly 
set  aside.     It  is  claimed,  however,  that  no  affidavit  of  merits 
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was  filed,  nor  did  the  defendant  plead  forthwith,  nor  was  the 
application  made  at  the  term  at  which  the  default  was  entered. 
Code,  §  2871.  This  section  does  not  apply  where  default  has 
been  entered  without  legal  authority.  BoaU  v.  Shules,  29 
Iowa,  607. 

II.  The  plaintiff  claims  that  the  contract  between  Ward  and 
the  Burlington  and  Southwestern  Bailway  Company  is  a  lease ; 
that  Ward  became  the  lessee  of  the  company,  and  became  liable 
for  the  payment  of  the  operating  expenses  of  the  company  out  of 
2.  coirrnACT :  his  private  means.  The  contract  declares  that  the 
or.  Burlington  and  Southwestern  Bailway  Company, 

"does  hereby  grant,  demise  and  lease,  unto  the  said  Eber  B.  Wardt 
their  entire  line  of  railroad,  including  the  unfinished  portion 
thereof, "  and  it  further  provides  that  "said  Ward  shall  be  Pres- 
ident or  Managing  Director,  as  he  may  choose,  during  the  con- 
HntMnce  of  this  lease. "  But  the  real  nature  of  the  agreement  is 
to  be  determined  from  a  consideration  of  all  its  parts,  and  not 
from  the  above,  or  like  expressions.  Considering  the  contract 
in  this  manner,  it  appears  that  the  bonds  of  the  company  were 
unsalable  because  the  road  was  unfinished,  and  not  in  a  con- 
dition to  earn  the  interest  on  the  bonds.  Ward  agreed  to 
furnish  to  the  company  the  sum  of  $750,000,  to  be  expended 
in  the  construction  of  forty  additional  miles  of  road,  estimated 
to  cost  $255,000;  in  paying  construction  indebtedness  in- 
curred, and  to  be  incurred,  $150,000 ;  in  payment  of  notes 
indorsed  by  Ward  for  the  company,  $245,000 ;  in  purchasing 
rolling  stock  and  equipments,  $100,000.  Ward  agreed  to 
enter  upon  and  take  possession  of  the  road,  to  use  and  ope- 
rate  it  to  the  best  advantage  he  might  be  able,  to  pay  out  of 
the  earnings  thereof — First,  all  the  running  expenses,  salaries 
of  officers,  taxes,  necessary  repairs,  fences,  and  ail  other  charges 
and  expenses  which  the  company  might  be  liable  to  pay,  on 
account  of  operating  said  road ;  second^  he  was  authorized  to 
pay  certain  western  creditors  of  the  road;  third,  the  net 
earnings  of  the  road  were  to  be  applied  to  the  repayment  to 
Ward  of  the  sum  of  $750,000,  with  ten  per  cent  interest,  pay- 
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able  semi-annnally.  It  is  further  provided  that  there  shoold 
be  inclnded  in  the  current  expenses,  and  be  paid  to  Ward,  for 
his  services  and  commissions,  such  reasonable  sum  as  mi^ht 
be  mutuaUy  agreed  upon.  It  is  further  provided,  that  in  case 
the  net  earnings  of  the  road  shall  not  be  sufficient  within  five 
years  to  pay  such  indebtednesis  as  Ward  shall  be  obliged  to 
pay  for  the  company,  together  with  the  principal  sum  of 
$750,000,  with  interest  thereon,  then  the  time  shall  be  ex- 
tended for  a  sufficient  length  of  time  to  fully  pay  up  the 
$750,000,  with  interest ;  and  that  in  case  the  company,  its 
assigns,  or  the  holders  of  its  bonds,  at  any  time  after  the  com- 
pletion of  the  road,  shall  pay  to  said  W^ard  the  sum  of 
$750,000,  and  interest  at  ten  per  cent  per  annum,  semi-annu- 
ally, together  with  his  costs,  charges,  and  any  liabilities  which 
he  may  have  incurred  for  said  company,  then  this  contract  shall 
cease ;  and  that  said  Ward  shall  be  President  or  Managing 
Director,  as  he  may  choose,  during  the  continuance  of  this 
lease,  to  the  end  and  with  the  intent  that  Ward  shall  have 
complete  control  of  said  road,  until  he  is  fully  satisfied  of  his 
advances,  charges  and  interest.  It  is  quite  apparent,  we 
think,  from  these  provisions,  that  Ward  was  constituted  the 
agent  or  trustee  of  the  company,  to  manage  the  road  for  the 
benefit  of  the  company,  and  apply  the  net  earnings  to  the  pay- 
ment of  his  advances.  It  appears,  also,  from  the  agreed 
statement  of  facts  that,  "while  said  road  was  being  operated 
under  contract  (Exhibit  "B"),  as  hereinbefore  stated,  it  was 
operated  in  the  name  of  the  Burlington  and  Southwestern 
Railroad  Company,  E.  B.  Ward  being  President  of  said  com- 
I  pany,  and  exercising  such  control  as  such  President  as  he  had 
'  the  right  and  power  under  said  contract  to  exercise.  Operating 
the  road  thus  in  the  name  of  the  company,  accoimting  for  the 
net  earnings,  and  paid  for  his  services,  Ward  can  in  no  proper 
sense  be  regarded  as  a  lessee  of  the  road,  liable  to  answer  for 
the  contracts  of  the  company  out  of  his  private  means. 

It  is  to  be  observed  that  the  locomotives,  for  the  use  of 
which  plaintiff  sues,  were  leased  to  the  Burlington  and  South- 
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western  Railway  Company  on  the  10th  day  of  May,  1873, 
three  months  before  Ward  entered  into  his  contract  with  said 
railway  company.  Plaintiff,  at  the  time  its  contract  was 
made,  eoold  only  look  to  the  railway  company  for  performance. 
Ward's  contract  with  the  railway  company  did  not  diminish 
the  means  of  payment  out  of  the  company's  earnings.  Upon 
the  contrary,  by  furnishing  the  means  for  the  completion  of 
the  road,  it  tended  to  increase  its  earnings  and  enhance  the 
means  of  payment.  It  is  not  shown  that  Ward  failed  in  any 
respect  to  fully  and  fairly  account  for  the  earnings  of  the 
road. 

On  the  19th  day  of  October,  1874,  E.  McKitterick  took  pos- 
sesion of  the  road  as  receiver.  At  that  time  Ward  turned' 
over  to  the  receiver  the  sum  of  $3,897.66.  The  outstanding 
liabilities  of  Ward,  under  said  contract,  for  running  expenses, 
salaries  of  officers,  etc.,  were  at  that  time  in  excess  of  said{ 
sum,  and  McKitterick  paid  it  all  out  on  pay  rolls,  for  operat- 
ing expenses  incurred  while  Ward  managed  the  road.  If 
Ward  had  paid  plaintiflf's  claim,  there  would  have  been  a  less 
sum  to  turn  over  to  the  receiver,  and  other  operating  expenses 
must  have  remained  unpaid. 

Ward  did  not  hire  the  locomotives,  nor  did  he  personally 
have  the  benefit  of  their  use.  Indirectly  he  might  have  been 
benefited,  if  the  road  had  earned  enough  to  apply  anything 
upon  the  principal  or  the  interest  of  his  advances.  But  the 
record  does  not  show  that  anything  was  so  applied  during  the. 
time  he  operated  the  road.  The  Burlington  and  Southwestern 
Railway  Company  hired  the  locomotives,  and  had  the  benefits 
of  their  use  in  the  earnings  of  the  road. 

It  appears  that  during  the  receivership,  and  after  Ward's 
death,  there  was  a  dividend  paid  to  Ward's  estate  of  $1,500. 
This  dividend  was  paid  out  of  earnings  which  accrued  afterj 
file  road  passed  into  the  hands  of  the  receiver.  Ward's, 
estate  was  a  creditor  of  the  railroad  company,  and  it  cannot 
be  held  liable  to  this  plaintiff,  because  a  part  of  the  debt  due 
the  estate  has  been  paid.     If  Ward,  whilst  he  managed  the 
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road,  had  applied  to  the  payment  of  himself  this  $1,500, 
leaving  the  operating  expenses  unpaid,  1  e  would,  to  that  ex* 
tent,  probably,  have  been  liable. 

It  seems  quite  clear,  however,  that  under  the  agreed  state- 
ment of  facts  the  estate  of  Ward  cannot  be  held  liable  for 
the  rent  of  the  locomotives  in  question. 

Bkvebsbd. 


Holden  v.  Stranahan. 


1.  Ezeoution:  bxbmftioi?.  The  building  in  wliich  a  ))hotographer  carries 
on  Ills  business,  even  though  it  be  personal  property,  is  not  exempt 
from  execution  under  section  3172  of  the  Code. 

Appeal  from  Keokuk  Circuit  Court. 
Wednesday,  April  8. 

The  defendant,  as  sheriff,  under  an  execution  against  the 
plaintiff  levied  on  and  took  possession  of  a  building  owned 
by  plaintiff  in  which  he  carried  on  his  trade  or  business  of 
photographing,  and  this  action  was  brought  to  recover  posses- 
sion of  said  building. 

There  was  a  trial  by  the  court,  a  finding  of  facts,  and  judg- 
ment for  the  defendant. 

The  plaintiff  appeals. 

Farley  dk  Kelley^  for  appellant. 

Woodin  dc  McJunkin,  for  appellee. 

SbevebSi  J. — ^I.  Under  the  finding  of  facts,  the  building  in 
question  is  conceded  to  be  personal  property.  It  is  further 
I  found  that  plaintiff  is  a  photographer  and  mechanic ;  that  he 
used  and  occupied  said  building  for  the  purpose  of  carrying 
^exempuon?" '  ^^  ^®  busiuess  therein,  and  that  he  thereby  habit- 
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nally  earned  his  liying.  The  qnestion  presented  is,  whether  the 
building  is  exempt  from  execution  under  section  3072  of  the 
Code,  which  exempts  "the  proper  tools,  instruments,  or  books 
of  the  debtor,  if  a  farmer,  mechanic,  surveyor,  clergyman, 
lawyer,  physician,  teacher,  or  professor."  It  will  hardly  be 
claimed,  we  think,  that  the  building  in  which  the  blacksmith, 
shoemaker,  or  carpenter  may  carry  on  his  business  would  be 
exempt.  Nor  would  the  building  erected  by  the  farmer  on  lease- 
hold  premises,  in  which  he  lived  with  his  family,  and  which,  by 
the  terms  of  the  lease,  he  could  remove  therefrom,  be  exempt ; 
and  yet  he  must  have  some  place  which  he  and  his  family 
could  occupy.  The  needs  of  the  photographer,  in  this  respect, 
are  no  greater  than  his,  or  those  of  the  blacksmith  or  carpen- 
ter. It  is  not  found  as  a  fact,  by  the  court,  that  the  plaintiff 
could  not  carry  on  his  business  in  any  other  building,  or  that 
the  proper  pursuit  thereof  required  a  building  constructed  in 
a  peculiar  manner,  and  we  cannot  know,  judicially,  that  such 
is  the  case.  Therefore,  the  plaintiff  stands  on  the  same  plane 
as  any  other  mechanic,  and  the  terms  "tools"  or  "instru- 
ments** have  not,  we  think,  any  such  broad  and  practically  un- 
limited meaning.  The  statute  means  the  tools  or  instruments 
used  or  handled  by  the  mechanic,  and  does  not  include  the 
building  or  place  where  the  trade  is  pursued. 

n.  The  action  brought  by  the  plaintiff  being  replevin,  the 
court  rendered  a  judgment  against  him  and  .the  sureties  on 
his  bond  for  the  value  of  the  property.  It  is  claimed  this  is 
erroneous,  because  the  plaintiff  and  surety  offered  to  return 
the  property.  What  effect  an  offer  to  return  the  property 
might  have  we  are  not  required  to  determine,  because  we  find 
no  evidence  of  such  offer  having  been  made  in  the  abstract. 
It  is  so  claimed  in  the  argument  of  counsel,  but  of  course  we 
cannot  receive  such  a  statement  as  evidence  of  a  fact. 

Affibmbd. 
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1.  Jndieial  Mt:  fbaudulbnt  tfORTOAas.  Where  a  fraudulent  mortgage 
had  been  executed  to  defraud  the  creditors  of  the  mortgagor,  and  the 
land  embraced  therein  was  sold  under  an  execution  to  satisfy  a  judg- 
ment, the  mortgage  being  treated  in  the  appraisement  and  sale  as  a 
▼alid  one,  it  was  held,  that  the  mortgagee  could  not,  after  the  mort- 
gage had  been  decreed  fraudulent,  maintain  an  action  to  set  aside  the 
sheriff's  sale. 

Appeal  from  Poweshiek  Circuit  Court. 

Wednesday,  April  3. 

The  petition  in  substance  alleges  that  on  June  17, 1875,  an 
execution  issued  from  the  Poweshiek  Circuit  Court,  upon  a 
judgment  wherein  W.  J.  Johnson  is  plaintiJff,  and  W.  H.  Mo- 
Donald  and  Henry  McDonald  are  defendants,  for  the  amount 
of  $40.50,  with  interest  and  costs,  and  that  under  said  exe- 
eution  the  sherifiF,  by  his  deputy,  levied  upon  a  certain 
described  forty  acres  of  land ;  that  said  deputy  sheriff  failed 
to  post  written  or  printed  notices  of  the  time  and  place  of  sale, 
in  the  manner  provided ;  that  said  deputy  sheriff  served  notice 
on  defendant  in  execution,  W.  H.  McDonald,  that  on  Satur- 
day, September  4,  1875,  at  one  o'clock  p.  m.,  he  would  sell 
said  real  estate  at  the  door  of  the  court  house  in  said  county ; 
that  on  August  4,  1875,  the  deputy  sheriff  appointed  P.  P. 
Raymond  and  W.  A.  Vernon  to  appraise  the  said  land,  who 
appraised  the  value  of  the  same  to  be  $600 ;  that  tlie  said 
deputy  sheriff,  or  Clark  Vamum,  Esq.,  attorney,  discharged 
the  same,  and  said  deputy  appointed  other  appraisers,  to-wit : 
J.  M.  Hastings  and  Arthur  Shiflflet,  who,  acting  under  the  di- 
rections and  instructions  of  said  attorney,  made  return,  fixing 
the  value  of  said  land  at  one  dollar,  when  the  land  was  well 
worth  the  sum  of  $800 ;  that  on  September  4,  1875,  at  the 
front  door  of  the  postoffice  in  Malcolm,  a  place  unusual,  not 
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fixed  by  law,  nor  named  in  the  notice  seryed  npon  the  execu- 
tion  defendant,  the  deputy  sheriff  sold  said  land  to  W.  J. 
Johnson  for  $19.80: — a  price  grossly  inadequate,  and  which  only 
covered  the  cost  of  the  sale ;  that  on  the  18th  day  of  October, 
1875,  said  W.  H.  McDonald,  and  this  plaintiff,  offered  to  pay 
the  amount  of  said  judgment,  interest  and  costs,  and  one 
hundred  dollars  to  Johnson's  attorney,  which  was  refused; 
that  on  the  19th  day  of  October,  1875,  plaintiff  tendered  to 
the  said  W.  J.  Johnson  the  sum  of  $57.15,  the  full  amount  of 
judgment,  interest  and  costs,  and  $19.80  sheriff's  costs,  which 
was  refused,  and  which  amount  plaintiff  brings  into  court  for 
the  use  of  those  entitled  to  it ;  that  on  the  18th  day  of  Octo- 
ber, 1875,  Phebe  McDonald,  this  plaintiff,  the  mother  of  W. 
H.  McDonald,  bought  the  land  of  W.  H.  McDonald,  and  all 
his  right  and  interest  therein,  and  is  the  owner  thereof. 

Plaintiff  asks  that  the  sale  may  be  declared  fraudulent  and 
Toid,  and  be  set  aside,  and  that  defendant  be  compelled  to 
accept  the  amount  tendered,  and  satisfy  the  judgment  and 
costs. 

An  injunction  restraining  the  sale  of  the  property  was 
asked  and  was  allowed,  but  no  bond  was  filed,  and  no  writ  of 
injunction  was  issued. 

The  defendants,  for  answer,  admit  the  judgment,  issuance 
of  execution  and  sale  of  the  land ;  deny  that  the  sheriff  served 
notice  that  he  would  sell  the  land  at  the  door  of  the  court 
house  in  Montezuma,  and  allege  that  notice  was  duly  served 
upon  W.  H.  McDonald  that  the  land  would  be  sold  at  the 
door  of  the  postoffice  in  Malcolm,  and  that  McDonald  was 
present  at  the  time  of  sale ;  deny  that  the  sheriff  appointed 
any  appraisers  except  those  who  appraised  the  land ;  deny 
that  the  sheriff  or  Clark  Vamum  destroyed  any  appraise- 
ment, or  committed  any  fraud ;  deny  that  the  land  was  worth 
$800,  and  aver  that  it  was  not  worth  over  $500,  and  that  it 
was  incumbered  to  upwards  of  $1,300,  all  of  which,  as 
appeared  from  the  county  records,  was  senior  and  paramount 
to  the  lien  of  the  judgment  of  W.  J.  Johnson  v.  W.  H.  Mc^ 
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Donald  and  W.  M.  McDonald:  admit  that  the  appraisers  ap- 
praised  the  land  at  the  stun  of  one  dollar,  and  allege  thai 
said  sum  was  in  excess  of  its  yalne,  subject  to  the  incum* 
brances,  which  were  senior  to  W.  J.  Johnson's  judgment; 
admit  that,  at  the  front  door  of  the  postoffice  in  Malcolm^ 
the  land  was  sold  to  W.  J.  Johnson  for  $19.30,  which  was  a 
sum  largely  in  excess  of  the  full  value  of  the  land,  subject  to 
the  liens  and  incumbrances  which  were  prior  to  Johnson's 
judgment ;  deny  that  the  place  of  sale  was  unusual,  not  fixed 
by  law,  nor  named  in  the  notice  of  sale  served  on  the  execution 
defendant ;  aver  that  the  sheriff  executed  to  Johnson  a  deed 
for  the  land  in  the  usual  form,  and  that  said  land  had  been 
sold  by  the  said  Johnson  to  one  J.  Weaver,  prior  to  the  com- 
mencement of  this  action,  and  that  none  of  the  defendants, 
have  any  interest  in  said  real  estate. 

The  defendants,  by  way  of  cross-petition,  allege  that  on  the 
18th  day  of  December,  1869,  the  plaintiff  and  W.  H.  McDon- 
ald, execution  defendant  in  the  execution  referred  to  in 
plaintiff's  petition,  entered  into  a  conspiracy  and  agreement 
to  cheat,  defraud  and  delay  the  then  existing  creditors  of  W. 
H.  McDonald,  of  whom  W.  J.  Johnson  was  one ;  that  in  pur- 
suance of  said  fraudulent  agreement,  on  said  day,  W.  H.  Mc- 
Donalds executed  to  plaintiff  his  promissory  notes  for  two 
thousand  dollars,  and  secured  the  same  by  a  mortgage  on  the 
land  on  which  the  defendant  Johnson's  execution  was  levied ; 
that  immediately  after  the  levy  of  the  execution  upon  the  land 
in  controversy,  the  plaintiff,  still  pursuing  her  intention  and 
agreement  to  defraud  the  creditors  of  W.  H.  McDonald,  com- 
menced her  action  to  foreclose  said  fraudulent  mortgage ;  that 
W.  J.  Johnson  was  made  a  party  defendant  to  said  action  for  the 
purpose  of  defeating  his  hen  on  said  land ;  that  Johnson  ap- 
peared and  answered  in  said  cause  and  pleaded  the  fraud*  in 
the  mortgage  and  notes,  and  a  trial  was  had  in  the  District 
Court  of  Poweshiek  county  and  the  said  mortgage  of  plaintiff 
was  decreed  to  be  fraudulent  and  void,  and  a  decree  was  ren- 
dered in  said  court  in  favor  of   said  Johnson,  dismissing 
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plaintiffs  petition ;  that  said  plaintiff,  having  failed  to  fore- 
close and  defeat  the  lien  and  title  of  W.  J.  Johnson,  has  com- 
menced this  action  to  defeat  in  this  court  what  she  could  not 
defeat  in  the  District  Court ;  that  plaintiff's  pretended  deed, 
if  any  there  be,  was  obtained  subsequent  to  the  sheriff's 
sale,  and  with  full  knowledge  of  the  manner  of  conducting  the 
sale,  and  was  obtained  without  consideration  in  pursuance  of 
the  fraudulent  agreement  entered  into  between  plaintiff  and 
W.  H.  McDonald.  The  defendants  ask  that  the  sheriff's 
sale  may  be  decreed  to  be  regular  and  valid.  No  reply  was 
filed  to  this  cross-petition.  The  court  decreed  the  sale  and 
sheriff's  deed  to  be  void,  and  adjudged  that  defendant  Johnson 
is  entitled  to  the  sum  of  $76.45,  the  money  deposited  with 
the  clerk  for  his  use. 
The  defendants  appeal. 

Clark  Vamum,  for  appellants. 
BaUard  dt  McCready,  for  appellee. 

Day,  J. — The  land  in  controversy  is  the  northwest  quarter 
of  the  northwest  quarter  of  section  thirteen,  township  eighty, 
range  fifteen. 

On  the  18th  day  of  December,  1869,  W.  H.  McDonald  exe- 
cuted to  his  mother,  the  plaintiff,  a  mortgage  upon  this  land, 
1.  jiroiciAL       and  also  upon  the  northeast  quarter  of  the  north- 

■ale :  IVaudo- 

lent  mortgage,  wcst  quarter  of  the  same  section,  township  and 
range,  to  secure  four  promissory  notes,  each  for  the  sum  of 
$500. 

On  the  4th  day  of  January,  1873,  W.  J.  Johnson  recovered 
a  judgment  against  W.  H.  McDonald  and  Henry  McDonald 
for  the  sum  of  $40.50,  with  interest  at  ten  per  cent  and  costs» 

On  the  17th  day  of  June,  1875,  execution  was  duly  issued 
upon  this  judgment,  and  on  the  2d  day  of  August,  1875,  it 
was  levied  upon  the  land  in  controversy.  At  the  time  of  this 
levy  the  mortgage  above  named  was  upon  record,  and  there 
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was  apparently  due  thereon  about  $2,400.  There  were 
other  liens  upon  said  land,  prior  to  Johnson's  judgment, 
amounting  to  about  $100. 

The  other  forty  covered  by  the  mortgage  was  W.  H.  Mc- 
Donald's homestead.  McDonald  was  notified  to  select  an 
appraiser  for  the  land,  but  neglected  to  do  so.  The  deputy 
sheriff,  who  had  the  execution  in  hand,  thereupon  appointed 
W.  A.  Vernon  and  P.  P.  Raymond  to  appraise  the  land.  A 
statement  was  furnished  to  them  showing  the  amount  of 
incumbrances  upon  the  land.  They  refused  to  consider  the 
incumbrances,  and  appraised  the  land  at  $600,  which  is 
shown  to  be  about  its  actual  cash  value.  The  deputy  sheriff, 
acting  under  the  advice  and  direction  of  Clark  Yamum,  Esq., 
the  attorney  of  Johnson,  disregarded  this  appraisement,  and 
other  appraisers  were  selected  who  appraised  the  land,  sub- 
ject to  the  incumbrances,  at  one  dollar. 

Before  the  sale,  to-wit:  on  the  20th  day  of  August,  1875, 
Phebe  McDonald  commenced  an  action  against  W.  H.  Mc- 
Donald on  the  notes  and  mortgage,  making  W.  J.  Johnson  a 
party  defendant,  asking  a  judgment  against  W.  H.  McDon- 
ald for  $2,400,  and  that  the  lien  of  her  mortgage  be  declared 
superior  to  that  of  Johnson's  judgment. 

On  the  4th  day  of  September,  1876,  the  land  in  contro- 
versy was  sold  at  sheriff's  sale  to  Johnson,  for  $19.30. 

At  the  October  Term,  1875,  Johnson  answered  in  the  fore- 
closure suit,  alleging  that  the  notes  and  mortgage  were 
wholly  without  consideration,  and  were  made  for  the  purpose 
of  hindering,  delaying  and  defrauding  the  creditors  of  W.  H. 
McDonald. 

On  the  7th  day  of  October,  1875,  the  Poweshiek  District 
€i>itrt  entered  a  decree  in  said  cause,  finding  the  allegations 
ill  the  answer  of  Johnson  to  be  true,  and  dismissing  plaintiff's 
pL  tition  in  so  far  as  it  sought  a  foreclosure  of  the  mortgage 
ujioa  the  land  in  controversy. 

Phebe  McDonald  recovered  judgment  against  W.  H.  Mc- 
Donald, on  the  notes,  and  in  settlement  of  that,  he  deeded  to 
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her  the  land  in  controversy.     Thoreupou  the  plaintiff  brought 
this  action  to  set  aside  the  sheriff's  sale. 

It  is  claimed  that  the  appraisement  was   irregular,  and 
that  the  sale  was  for  a  grossly  inadequate  sum.     The  real 
cash  value  of  the  land,  at  the  time  of  the  sale,  without  refer- 
ence to  incumbrances,  is  shown  to  have  been  about  $600. 
This  land,  in  connection  with  another  forty,  was  covered  by 
a  mortgage,  which,  including  interest,  amounted  to  about 
$2,400.  The  other  forty  was  the  homestead  of  the  mortgagor, 
80  that  the  forty  in    question  was  primarily  liable  for  the 
whole  debt.     It  was  subject  to  an  incumbrance  of  record,  and 
which  to  all  appearance  was  vahd,  amounting  to  four  times 
its  value.     The  value  of  the  land,  subiect  to  the  incumbrance, 
was  nothing.     If  the  sheriff  had  sold  the  land  under  the  first 
appraisement,  he  would  have  been  authorized  to  sell  it  for 
Buch  sum  as,  added  to  the  prior  incumbrances,  would  amount 
to  two-thirds  the  value  of  the  property,  as  ascertained  by  the 
appraisement.     Sargent  v.  Pittmariy  16  Iowa,  469.     The  land 
sold  for  much  more  than  that.     It  becomes  immaterial  to 
inquire  into  the  validity  of  the  second  appraisement,  for  it  is 
apparent  that  the  execution  defendant  sustained  no  prejudice 
therefrom.     The  diflSculty  under  which  the  plaintiff  and  the 
execution  defendant   labor,   arises   from   the   fact   of    their 
placing  upon  record  a  fraudulent  mortgage  upon  the  land, 
amounting  to  much  more  than  its  value.     Purchasers  at  the 
sheriff's  sale  had  a  right  to  regard  this  mortgage  as  a  valid 
lien.    Barber  v.  Tryon  dt  Pierce,  Al  Iowa,  349.     In  fact  the 
evidence  shows  that  plaintiff  and  the  execution  defendant 
were  both  present  at  the  sale,  and  that  plaintiff  warned  every 
one  present  that  whoever   bought  the  land  must  discharge 
her  mortgage  before  he  could  get  a  deed.     The  marketable 
value  of  the  land  was  depreciated,  because  of  the  mortgage 
which  plaintiff  and  the  execution  defendant  placed  upon  the 
land.  If  the  mortgage  had  been  vahd,  it  cannot  be  questioned 
that  the  land  sold  for  more  than  it  was  worth.     But  now  that 
the  mortgage  has  been  declared  fraudulent,  plaintiff  seeks  to 
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avail  herself  of  that  fact,  and  to  set  aside  the  sheriff's  sale, 
because  the  land  sold  for  an  inadequate  price.  A  court  of 
equity  will  not  permit  her  to  make  this  claim  for  this  pur- 
pose. So  far  as  this  sale  is  concerned,  this  mortgage  must 
be  considered  what  it  appeared  to  be  at  the  time  of  the  sale, 
a  valid  lien  upon  the  property  sold. 

The  other  allegations  of  the  petition  are  not  sustained  by 
the  proof.  The  execution  defendant  was  notified  that  the 
sale  would  occur  at  the  door  of  the  postoffice  in  Malcolm. 

II.  There  is  a  further  insuperable  objection  to  the  sus- 
taining of  the  decree  of  the  court  below.  The  evidence  shows 
that  the  land  in  controversy  was  sold  to  J.  Weaver  before 
this  action  was  commenced.  He  has  not  been  made  a  party 
to  this  suit. 

The  petition  of  plaintiff  should  have  been  dismissed. 

Revebsed. 


48     78i 

*  HiATT  V.  Kirkpatrick  et  al. 


1p  AdrerM  PotiMsion:  statute  of  limitations.  Where  the  grantors  of 
plaintiff  and  defendant  liad  establislicd  a  division  line  between  tliera, 
irrespective  of  tlie  line  established  by  government,  which  line  had 
been  maintained  for  more  than  ten  years,  fidd,  that  the  possession  be- 
yond the  government  line  was  adverse,  and  protected  by  the  statute 
of  limitations. 

Appeal  from  Mahaska  Circuit  Court, 

Wednesday,  April  3. 

Action  to  recover  a  strip  of  land  in  the  southwest  quarter 
of  section  31,  township  77,  range  15.  The  plaintiff  claims  to 
own  the  southeast  quarter  of  the  quarter  section,  and  the 
defendants  the  southwest  quarter  of  the  quarter  section,  and 
to  a  fence  parallel  to  and  standing  about  five  rods  east  of  the 
east  line  of  the  last  described  forty.     The  question  is  as  to 
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whether  the  fence  is  the  division  line  between  the  parties. 
The  quarter  section  is  fractional.  According  to  government 
surrey,  the  east  eighty  is  full,  and  of  course  the  southeast 
quarter  of  the  quarter  section  is  full.  What  is  denominated 
as  the  west  eighty  is  made  to  sustain  all  the  deficiency.  The 
fence  is  built  upon  the  middle  line  between  the  east  and  west 
lines  of  the  quarter  section.  The  strip  in  controversy  is  that 
part  of  the  southeast  quarter  of  the  quarter  section  which  lies 
west  of  the  fence.  The  plaintiff's  claim  is  based  upon  a  line 
of  conveyances  from  the  original  source  of  title,  purporting 
to  convey  the  whole  forty.  The  defendants'  claim  is  based 
upon  an  alleged  agreement  and  occupancy.  The  court  below 
held  that  the  government  line  between  the  two  forties  should 
be  regarded  as  the  division  line  between  the  parties,  and  ren- 
dered judgment  for  the  plaintiff.     The 'defendants  appeal. 

John  F.  Lacey,  for  appellants. 
Lafferty  <k  Johnson,  for  appellees. 

Adams,  J. — The  east  eighty  was  originally  purchased  by  one 
Benjamin  Kirkpatrick  of  the  School  Fund  Commissioner. 
He  assigned  his  contract  to  the  plaintiff's  grantors,  Samuel 
*pw^?i^:  *^^  Isaac  Vamey,  to  whom  a  patent  was  issued  by 
•tatateufiimi.  ^j^^  Govemor  of  Iowa  in  1856.  The  west  eighty 
was  pm*chased  of  the  School  Fund  Commissioner  by  one  Sam- 
uel Kirkpatrick,  the  defendants'  ancestor,  under  whom  they  de- 
rive title.  A  patent  was  issued  to  him  by  the  Govemor  of  Iowa 
in  1858.  The  two  Kirkpatricks  were  brothers.  Each,  before 
his  purchase,  occupied  the  land  as  a  claimant.  Each,  indeed, 
bought  out  a  prior  claimant.  Benjamin  bought  out  one 
Clark,  and  Samuel  one  Hamilton.  Clark  and  Hamilton 
bad  made  an  equal  division  of  the  quarter  section  be- 
tween them,  established  a  line,  and  occupied  accordingly. 
Benjamin  and  Samuel  Eirkpatrick  recognized  the  line  as  the 
division  line,  and  occupied  accordingly.     Those  holding  under 
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them,  including  the  plaintiff  and  defendants,  recognized  the 
line  as  the  division  line,  and  occupied  accordingly.  A  short 
time,  however,  before  the  commencement  of  this  action,  the 
plaintiff  discovered  that  the  line  which  had  been  recognized 
as  the  division  line  was  about  five  rods  east  of  the  government 
line,  and  he  now  insists  that  he  is  entitled  to  hold  to  that  line. 
The  defendants  claim  the  strip  in  controversy  by  adverse  pos- 
session. 

In  Brown  v.  CockereU,  33  Ala.,  45,  it  was  held,  that  "if  a 
party  occupy  up  to  a  certain  fence  because  he  believes  it  to 
be  his  line,  but  having  no  intention  to  claim  up  to  the  fence 
if  it  should  be  beyond  the  line,  an  indispensable  element  to 
adverse  possession  is  wanting."  In  Gruhe  r.  WeUs^  84  Iowa, 
148,  it  was  held  that  where  the  defendant's  claim  was  limited 
to  a  lot  of  a  certain  number,  but  his  possession  extended  to 
and  covered  a  part  of  an  adjacent  lot  embraced  in  his  inclos- 
ure,  this  did  not  amount  to  an  adverse  possession  in  the  lat- 
ter. In  both  these  cases  it  will  be  observed  that  the  claim  of 
right  was  not  absolute  but  conditional.  In  the  case  at  bar, 
however,  a  line  was  established  absolutely.  It  was  in  no 
sense  conditional  or  provisional.  The  Kirkpatricks,  it  appears, 
knew  that  the  quarter  section  was  fractional.  They  must, 
therefore,  be  presumed  to  have  known  that  the  government 
line  was  some  live  rods  west  of  the  line  which  they  agreed 
upon.  They  never  intended  to  respect  the  government  line, 
for  they  purchased  of  Qark  and  Hamilton  respectively,  and 
with  reference  to  a  division  line  which  they  had  establislxed, 
irrespective  of  the  government  line.  The  defendants  then, 
and  those  under  whom  they  hold,  occupied  the  land  in  con- 
troversy under  an  absolute  claim.  Had  they  so  occupied  it 
for  ten  years  prior  to  the  commencement  of  the  action  ?  We 
think  they  had.  Prior  to  1856  a  fence  had  been  built  upon 
the  line,  which  had  been  agreed  upon  as  the  division  line.  In 
that  year  the  plaintiff  purchased.  By  agreement  between  the 
plaintiff  and  Samuel  Kirkpatrick,  who  then  owned  the  west 
eighty,  a  lane  was  made  between  them  for  a  stock  road,  each 
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party  giving  about  ten  feet  for  the  lane.  About  ten  years 
afterward  the  lane  was  discmitinued,  and  the  fence  replaced 
upon  the  old  line.  In  our  opinion,  the  statute  did  not  cease 
to  run  during  the  maintenance  of  the  lane,  even  in  regard  to 
that  part  which  Samuel  Kirkpatrick  threw  out  as  a  contribu- 
tion to  the  lane.  It  was  thrown  out  for  his  own  use  and  occu- 
pancy,  and  was  occupied  by  him  as  essentially  as  before.  We 
are  of  the  opinion  that  the  plaintiff  is  barred  by  the  statute 
of  limitations,  and  the  judgment  of  the  Circuit  Court  must  be 

B£V£RSED. 


SAU2n>KBS  y.  Halliday  bt  al. 

L  PxttotiM  ia  Um  BapreaM  Court:  tbial  db  novo.  In  the  absence  of  a  mo- 
tion and  order  that  the  case  be  tried  upon  written  evidence,  an  ex- 
press agreement  must  be  shown  that  it  be  so  tried  to  entitle  the  parties 
to  a  trial  de  now  on  appeal. 

Appeal  from  Winneshiek  District  Cov/rt. 

Wednesday,  April  3. 

Action  in  equity  to  subject  certain  premises  to  the  payment 
of  a  claim  held  by  the  plaintiff  against  the  defendant,  Hal* 
Uday.    Decree  for  defendants.     Plaintiff  appeals. 

W'Mett,  Wellington ^dk  Willett Jor  appellant. 

Adams  dt  Bulls,  for  appellees. 

Adams,  J. — The  plaintiff  has  not  assigned  errors,  and  claims 

that  the  action  is  triable  de  novo.     The  action  was  tried  below 

Hh?^SiSSi*  *"  upon  written  evidence,  and  the  evidence  is  all  before 

wttrt:  trial  de  ^g      There  was,  however,  neither  motion  nor  order 

in  the  court  below  that  the  action  should  be  tried  upon  written 

Vol.  XLvni — 6 
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evidence.  Such  being  the  fact,  the  action  is  not,  we  think,  tria- 
ble de  novo  in  this  court.  The  appellant  insists  that  the  action 
was  tried  npon  written  evidence  by  agreement,  and  that  it  is^ 
therefore,  triable  de  novo  under  the  rule  held  in  Van  Bogart  v. 
Van  Bogart,  46  Iowa,  359.  But  the  abstract  fails  to  show  any- 
thing more  than  the  mere  fact  that  it  was  tried  upon  written 
evidence.  We  think  that  an  agreement  which  should  be  suffi- 
cient to  supersede  the  necessity  for  a  motion  and  order  should 
be  an  express  agreement.  Parties  are  entitled  to  know,  at 
the  appearance  term,  whether  the  action  is  to  be  triable  de 
novo  in  this  court  or  not,  that  they  may  govern  themselves 
accordingly.  If  neither  motion  nor  order  nor  express  agree- 
ment is  made  for  a  trial  upon  written  evidence,  either  party 
has  a  right  to  assume  that  the  action  will  not  be  triable  de 
novo  in  this  court,  whether  the  evidence  is  taken  at  the  trial 
below  in  writing  or  not.  This  case  not  being  so  triable,  and 
there  being  no  assignment  of  errors,  the  judgment  of  the  court 

below  must  be 

Affibmed. 


SOHOONOVER   V.  HiNOKLEY. 


1.  Beoeiver:  corporation.  In  an  action  by  a  receiver  to  recover  from  a 
Btockliolder  an  assessment  upon  his  unpaid  stock,  the  latter  cannot  set 
up,  as  a  defense,  fraud  ip  procuring  the  appointment  of  the  receiver,  or 
the  claim  that  the  corporation  is  not  indebted,  these  matters  being 
adjudicated  in  the  action  resulting  in  the  appointment  of  the  receiver. 

Appeal  from  Johnson  District  Court, 

Wednesday,  April  3. 

Action  by  the  receiver  of  the  Iowa  and  Minnesota  Con- 
Bti'uetion  Company,  to  recover  of  defendant,  a  stockholder, 
assessments  made  upon  his  stock.  The  defendant  filed  an 
answer  setting  up  divers  defenses,  some  of  an  equitable  char« 
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acter.  To  the  answer  a  demurrer  was  sustained,  and  defend- 
ant appealed  from  this  ruling.  Other  facts  appear  in  the 
opinion. 

Boal  d  Jackson,  for  appellant. 
Bemley  <k  Svnsher,  for  appellee. 

Beok,  J. — ^I.  The  petition  alleges  that  defendant  is  a  sub- 
scriber to  the  stock  of  the  Iowa  and  Minnesota  (Construction 
Company,  to  the  amount  of  $20,000 ;  that  an  assessment  upon 
defendant's  stock  was  duly  made  July  22, 1871,  for  the  amount 
of  ten  per  cent  thereof ;  that  plaintiff  was  duly  appointed  re- 
ceiver of  the  corporation  by  the  Circuit  Court  of  Jones  county ; 
that  plaintiff  was  ordered  by  the  court  appointing  him  re- 
ceiver to  make  another  assessment  of  ten  per  cent  upon  the 
stock  of  the  corporation  which,  on  the  16th  day  of  June,  1876, 
he  did  under  diirection  of  the  court,  and  that  plaintiff  has  been 
ordered  by  the  court  appointing  him  receiver  to  collect  the 
unpaid  assessments  upon  the  stock,  for  the  payment  of  the 
debts  of  the  corporation. 

n.  The  answer  of  defendant  sets  up  certain  payments 
upon  the  subscription  for  stock  made  by  him.  It  further  de- 
nies that  the  assessments  were  legally  made,  or  that  assess- 
ments can  be  legally  made,  except  when  necessary.  The 
defendant  then  alleges  that  the  money  due  on  his  stock  is 
claimed  by  another  stockholder,  J.  S.  Stacy,  for  advances  made, 
which,  however,  defendant  avers  do  not  exceed  the  advances 
made  by  him.  The  answer  proceeds  in  the  following  lan- 
guage: 

"And  for  further  answer,  defendant  says  that  the  property 
and  railroad  line  of  said  construction  company  was  after- 
wards, by  J.  S.  Stacy,  who  was  the  president  of  the  railroad 
company  which  let  the  work  to  the  construction  company 
sold  out,  and  a  large  sum  of  money  received  therefor,  to  wit, 
about  (10,000,  which  moneys  went  into  the  hands  of  said 
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Stacy  and  Wallworth,  and  no  part  thereof  to  defendant ;  that 
no  account  thereof  has  been  rendered  defendant  or  said  con- 
struction company ;  that,  as  defendant  is  informed  and  believes, 
the  only  claim  now  made  against  this  defendant,  and  for  which 
said  Schoonover,  as  receiver,  sues  this  defendant,  is  a  claim 
by  and  in  behalf  of  said  Stacy  and  WaUworth ;  that  said  firm 
of  Stacy  &  WaUworth  was  composed  of  J.  S.  Stacy,  the  sub- 
scriber of  twenty  shares  of  said  construction  stock,  and 
one  J.  D.  WaUworth,  of  Anamosa,  who,  for  the  sole  purpose 
of  harassing  the  stockholders  unjustly,  made  an  assigmnent 
of  the  moneys  advanced  by  J.  S.  Stacy  as  a  stock  subscriber 
on  his  stock,  as  ^  it  were  a  claim  of  Stacy  and  WaUworth, 
separate  and  apart  from  J.  S.  Stacy,  to  one  Shaw,  and  there- 
upon, through  said  assignee  and  their  own  co-operation,  with 
a  view  to  gain  an  unfair  advantage  over  this  defendant  and 
avoid  the  effect  of  said  advances,  as  payments  by  Stacy,  pro- 
cured said  Schoonover  to  be  appointed  as  receiver,  and  so 
fraudulently  to  appear  as  creditors  of  said  construction  com- 
pany, and  harass  defendant,  and  coUect  moneys  not  due  from 
him,  and  so  to  defeat  any  claims  for  advances  made  him ; 
that  with  that  view  said  receiver  brings  this  action,  based 
solely  upon  assessments  charged  to  have  been  made,  conceal- 
ing or  withholding  any  statement  of  the  indebtedness  to  be 
paid  thereby;  whereas,  in  truth  and  in  fact,  as  defendant 
charges,  no  just  indebtedness  in  any  amount,  or  any  amount 
such  as  claimed  from  defendant,  exists ;  that  in  the  proceed- 
ing of  appointing,  or  procuring  the  appointment  of  a  receiver, 
the  defendant  was  in  no  sense  a  party,  and  especiaUy  so  as  to 
bind  him  upon  his  subscription,  and  this  is  his  first  opportu- 
nity to  present  his  rights  thereunder.  And  defendant  avers 
that  if  the  truth  were  brought  before  this  court  it  would  ap- 
pear that  this  action  against  defendant  is  oppressive,  unneces- 
sary, and  unjust,  and  nothing  is  due  from  him,  and  no  reaUy 
existing  claims,  at  least  of  any  considerable  amount,  against 
said  company ;  that  the  real  party  in  interest  in  this  cause  is 
J.  S«  Stacy,  and  said  plaintiff  Schoonover  a  nominal  party 
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only ;  that  defendant  cannot  fully  adjudicate  and  determine 
his  rights  unless  Stacy  and  Wallwortli,  J.  S.  Stacy  and  J.  D. 
Wallworth,  and  said  Shaw,  be  made  parties  defendant  to  this 
suit,  and  this  amended  answer  treated  as  a  cross-bill,  and  full 
answer  under  oath  made,  together  with  the  pretended  indebt* 
edness  of  said  construction  company  set  out  in  full  and  duly 
itemized;  that  in  addition  to  the  moneys  received  from  a 
sale  of  the  properties  of  said  company,  this  defendant  avers 
that  said  Stacy  has  received  from  various  sources,  stock  sub- 
scription,— ^the  assets  of  the  company,  as  defendant  believes, 
— ^not  less  than  $10,000,  and  has  not  yet  accounted  therefor ; 
that  the  same  should,  by  reason  of  the  averments  aforesaid, 
go  in  extinguishment  of  any  and  all  claims  made  against  de- 
fendant and  other  stockholders,  and  that  any  residue,  if  there 
be  any,  be  divided  to  said  stockholders,  and  all  of  them ;  that 
the  defendant  is  advised  and  believes  that  the  receiver  is 
bringing  suits  against  other  stockholders  upon  the  pretended 
assessments,  all  for  the  purpose  of  paying  said  indetedness, 
pretended  to  be  the  claims  of  Stacy  &  Wallworth,  but  in 
fact  the  property  of  said  Stacy,  all  of  which  said  actions,  and 
especially  this  one,  is  and  are  grossly  inequitable  and  op- 
pressive. " 

The  defenses  set  up  are  claimed  to  be  equitable  in  their 
character,  and  the  answer  is  made  a  cross-bill,  and  relief  is 
prayed  thereon.  Plaintiff  demurred  to  defendant's  answer, 
and  the  demurrer  was  sustained,  except  as  to  the  payments 
pleaded.  The  correctness  of  the  court's  ruling  upon  the  de- 
murrer is  the  only  question  involved  in  this  appeal. 

III.  It  will  be  observed  that  the  matters  set  up  in  the 
answer  are  such  as  fraud  in  procuring  the  appointment  of 
^co*rJSiStion.'  t^®  receiver,  the  claim  that  the  corporation  is  not 
indebted,  and  that  the  action  is  prosecuted  to  enable  Stacy  to 
defraud  and  oppress  defendant,  etc.,  etc.  These  matters,  it  will 
be  noticed,  bring  in  question  the  action  of  the  court  appointing 
the  receiver,  and  ordering  the  assessments.  They  were 
proper  matters  to  be  determined  when  these  orders  were  made. 
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and  must,  therefore,  be  regarded  as  res  adjudicate.  The  de- 
fendant can  interpose,  in  the  action  wherein  the  receiver  was 
appointed,  and  his  rights  and  interest  will  therein  be  folly 
protected.  The  controversy,  as  set  out  in  the  answer,  involves 
matters  within  the  jurisdiction  of  the  court  appointing  the 
receiver,  which  may  be  determined  in  that  proceeding.  That 
court  has  adjudged  that  there  is  indebtedness  of  the  corpora- 
tion, and  that  defendant  ought  to  be  assessed  as  a  stockholder. 
Defendant's  answer  denies  the  indebtedness  of  the  corporation 
and  that  he  ought  to  be  assessed.  It  will  be  seen  that  this 
defense  ought  to  be  made  in  the  proceedings  wherein  the  re- 
ceiver was  appointed. 

Our  conclusion  in  this  case  is  in  harmony  with,  and  sup- 
ported by,  Stewart  v.  Lay,  45  Iowa,  604. 

TJie  demurrer  was  properly  sustained. 

Affirmed. 


Enix  v.  Hays. 


1.  Partaerthip:  proxibsort  note.  Defendant  purchased  certoin  cattle  of 
plaintiff,  supposing  that  they  were  the  property  of  plaintiff  and  E.  an 
copartners.  At  the  request  of  £.,  he  subsequently  took  up  a  note 
signed  both  by  £.  and  plaintiff  as  makers,  although,  in  fact,  plaintiff 
was  but  a  surety.  A.s  a  matter  of  fact,  there  was  no  copartnership 
existing  between  £.  and  plaintiff.  In  an  action  for  the  purchase 
price  of  the  cattle  it  was  held  : 

1.  That  K.  and  plaintiff  were  not  bound  to  join  in  an  action  for  the 

purchase  price  of  the  cattle. 

2.  That  the  defendant  should  have  made  inquiry  whether  in  fact 

plaintiff  was  principal  on  the  note. 
8.  That,  there  being  no  partnership  in  fact,  defendant  could  not  set 
off  his  payment  of  the  debt  of  E.  against  the  claim  of  plaintiff. 

Appeal  from  Monroe  Circuit  Cowrt. 

Wednesday,  April  3. 

This  action  was  brought  to  recover  $1,175  for  certain  cattle 
which  plaintiff  averred  he  had  sold  to  the  defendant. 
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The  defendimt  denied  that  he  had  purchased  said  cattle 
from  the  plaintiff.  He  alleged  that  the  plaintiff  and  one 
Pleasant  Enix  were  equal  partners  in  the  ownership  of  the 
cattle,  and  that  the  sale  was  made  from  plaintiff  and  said 
Pleasant  Enix,  to  defendant,  as  a  partnership  transaction, 
and  that  he  had  paid  the  partnership  the  full  contract  price. 
Defendant  further  averred  that  the  plaintiff  and  said  Pleas- 
ant Enix  were  indebted  to  the  First  National  Bank  of  Leon, 
on  a  promissory  note  executed  by  Pleasant  Enix,  John  Enix 
(plaintiff  herein)  and  one  John  B.  Evans,  for  over  $1,600 ;  that 
at  the  special  instance  and  request  of  said  Pleasant  Enix,  on 
the  part  of  himself  and  plaintiff  (who  were  the  principal 
makers  of  said  note),  defendant  paid  off  and  took  up  said, 
note  from  said  bank  for  the  said  Pleasant  Enix  and  the 
plaintiff.  The  payment  of  this  note  is  averred  to  be  the  pur- 
chase price  of  said  cattle.  This  payment  is  also  pleaded  as 
a  set-off  against  the  claim  made  in  the  petition. 

A  jury  was  waived,  ard  the  cause  was  tried  by  the  court. 
There  was  a  special  finding  of  facts  by  the  court,  of  which, 
60  far  as  is  deeined  material  to  this  appeal,  the  following  is  the 
substance : 

I.  In  the  spring  of  1875,  the  plaintiff  and  Pleasant  Enix 
owned,  each  in  his  own  right,  certain  cattle,  which  they  were 
herding  on  the  open  prairie  in  Decatur  county.  The  defend- 
ant bad  certain  other  cattle,  and  it  was  arranged  that  those 
belonging  to  all  the  parties  should  be  herded  together.  The 
plaintiff  and  said  Pleasant  Enix  always  spoke  of  and  talked 
about  said  cattle  to  defendant  as  their  cattle,  and  the  defend- 
ant supposed,  and  had  good  reason  to  believe,  from  his  con- 
versations with  plaintiff  and  Pleasant  Enix,  that  they  owned 
the  same  in  partnership.  Afterwards  the  defendant,  with  the 
knowledge  of  Pleasant  Enix,  purchased  certain  cattle  of  the 
plaintiff,  the  price  of  which  is  now  in  controversy.  As  a  mat- 
ter of  fact,  the  plaintiff  was  the  sole  owner  of  the  cattle  pur- 
chased by  defendant.  r 

n.    Pleasant  Enix  was  indebted  to  the  First  National 
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Bank  of  Leon  in  the  sum  of  about  $1,600,  which  debt  was 
evidenced  by  a  note  signed  by  said  Pleasant  Enix,  John  Enix 
(the  plaintiff  herein),  and  one  Evans  as  makers,  but  the 
plaintiff  and  Evans  were  sureties  on  said  note.  At  the  in- 
stance and  request  of  Pleasant  Enix,  the  defendant  paid  off 
said  note,  took  it  up,  and  subsequently  delivered  it  to  said 
Pleasant  Enix,  believing,  at  the  time,  that  his  debt  for  the 
cattle  was  owing  to  plaintiff  and  Pleasant  Enix  as  copartners, 
and  which,  from  their  conduct  with  reference  thereto,  he  had 
the  right  to  believe. 

in.  By  proper  inquiry,  the  defendant  would  readily  have 
ascertained  that  the  debt  to  the  bank  was  the  individual  debt 
of  Pleasant  Enix,  and  he  ought  to  have  so  known  from  the 
cii-cumstances  under  which  it  was  paid. 

IV.  There  was  a  partnership  existing  between  defendant 
and  said  Pleasant  Enix,  in  feeding,  buying  and  selling  cattle 
and  hogs,  and  upon  a  settlement  of  said  co-partnership,  in- 
cluding said  note  paid  to  the  bank,  but  excluding  the  price  of 
the  cattle  purchased  from  plaintiff  by  defendant,  the  said 
Pleasant  Enix  will  owe  the  defendant  an  amount  greater  than 
the  price  of  the  cattle. 

Upon  these  facts,  the  court  found  that  the  defendant  was 
entitled  to  set  off,  of  the  amount  due  him  from  Pleasant  Enix, 
a  sum  equal  to  one-half  the  purchase  price  of  the  cattle.  Both 
parties  excepted  to  this  conclusion  of  law,  and  both  appeal. 

Dashiell  d'  Andravs  and  JS.  W.  Ilaskett,  for  plaintiff. 

Perry  d  Townsendy  for  defendant. 

BoTHRocK,  Ch.  J. — ^I.  It  is  urged  that  the  findings  of  fact 
are  inconsistent  with  the  pleadings.  The  record  does  not 
contain  the  evidence.  Both  parties  concede  that  the  facts 
found  are  true.  They  must  have  been  established  by  evi- 
dence and  we  must  presxmie,  in  the  absence  of  a  showing 
to  the  contrary,  that  no  objection  was  made  to  the  evidence. 
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and  that  the  parties  submitted  the  cause  upon  evidence  tend- 
ing to  establish  the  facts  found. 

We  will,  therefore,  determine  the  case  as  it  was  presented  to 
the  court  below. 

n.  The  defendant  claims  that  there  should  be  no  recov- 
ery against  him,  because  as  to  him  the  plaintiff  and  Pleasant 
Enix  were  partners  in  the  ownership  and  sale  of  the  cattle, 
1.  PAjtTvsm.     and  the  action  should  have  been  brought  by  them 

■hit:  promis-  , 

■onrnoie.        as  partners. 

The  ready  answer  to  this  position  is,  that  they  were  not  in 
fact  partners,  and,  while  the  defendant  may  have  the  right  in 
making  his  defense  to  treat  his  purchase  as  a  partnership 
transaction,  he  cannot  claim  that  the  parties  to  the  supposed 
partnership  shall  join  in  the  action  as  plaintiffs. 

in.  It  is  further  urged  by  defendant  that  he  was  not 
bound  to  make  inquiry  whether  plaintiff  was  principal  or 
surety  on  the  note  held  by  the  bank,  but  had  the  right  to  re- 
gard both  the  plaintiff  and  Pleasant  Enix  as  principals.  We 
think  this  position  is  not  sound.  The  fact  that  the  note  was 
signed  by  the  plaintiff,  as  a  maker,  cannot  be  claimed  by  de- 
fendant as  a  representation  that  plaintiff  was  a  principal. 
Further  than  this,  the  court  found  that  the  defendant  ought 
to  have  known  that  the  note  was  the  individual  debt  of 
Pleasant  Enix,  "from  the  circumstances  under  which  it  was 
paid." 

The  mere  fact  that  the  name  appeared  to  the  note  as 
maker  did  not  warrant  plaintiff  in  assuming  that  he  was  a 
principal.     He  should  have  made  inquirj-. 

lY.  The  plaintiff  insists  that  the  judgment  should  have 
been  for  the  whole  of  the  purchase  price  of  the  cattle. 

The  court  found  that,  from  the  representations  made  by 
plaintiff  and  Pleasant  Enix,  the  defendant  had  the  right  to 
hold  them  as  partners.  Whether  as  equal  partners,  each 
entitled  to  one-half  of  the  proceeds  of  the  cattle  after  the 
payment  of  the  partnership  debts,  does  not  appear.     In  our 
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judgment,  however,  the  interest  of  Pleasant  Enix  is  imma- 
terial, because  there  was  no  partnership  in  fact. 

The  cattle  were  owned  by  the  plaintiflF,  in  his  own  right. 
The  defendant  sought  to  discharge  what  as  to  him  was  a  debt 
due  from  him  to  a  partnership  by  a  debt  owing  by  one  of  the 
partners  to  him.  To  do  this,  he  must  show  the  extent  of  the 
interest  of  the  debtor  partner  in  the  partnership  property. 
It  is  not  sufficient  that  he  show  generally  that  the  parties 
held  themselves  out  as  partners.  The  interest  of  each  part- 
ner in  the  pai-tnership  eflFeets  is  his  share  of  the  surplus 
which  may  remain  after  satisfying  the  partnership  creditors, 
and  that  share  of  the  surplus  only  is  liable  for  the  separate 
debts  of  such  partners.     8  Peters,  271. 

If  the  defendant  had  in  good  faith  paid  the  price  of  the 
cattle  to  Pleasant  Enix,  the  plaintiff  would  be  in  no  position 
to  complain,  for  he  led  the  defendant  to  believe  that  the  cattle 
were  partnership  property ;  but  when  the  defendant  seeks  to 
set  off  the  individual  debt  of  one  of  the  partners,  the  question 
is,  what  share  or  interest  in  fact  has  the  debtor  partner  in 
the  partnership  effects?  Pleasant  Enix  had  no  interest  in 
fact  in  the  cattle,  nor  in  the  proceeds  of  the  sale,  to  which 
defendant's  claim  against  him  could  be  applied. 

Eeversed  on  plaintiff's  appeal. 


Titler  v.  Iowa  County. 


1.  nidgei:  EvroENCE.    In  an  action  against  u  county  for  injuries  received 

by  the  falling  of  a  bridge,  tlie  records  of  the  board  of  supervisors  are 
not  admissible  to  show  that  they  appropriated  money  for  repairing  or 
reconstructing  the  bridge. 

2.  :  LIABILITY  OF  county.    To  establish  the  liability  of  the  county^ 

it  must  be  shown  that  prior  to  the  accident  the  county  had  assumed 
control  of  the  bridge,  or  made  appropriations  for  building  or  keeping 
it  in  repair. 
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Appeal  from  Iowa  District  Court. 

Wednesday,  April  3. 

An  action  to  recover  for  injuries  to  the  person  and  property 

of  plaintiff,  sustained  by  the  falling  of  a  bridge  while  he  was 

*  crossing  it.     After  plaintiff  had  submitted  his  testimony  at 

the  trial   the  cause  was  withdrawn  from  the  jury,  on  the 

ground  that  plaintiff  had   offered  no   testimony  tending  to 

support  his  cause  of  action,  and  judgment  was  rendered  against 

him  for  costs,  from  which  he  appeals.     Other  facts  of  the 

case  appear  in  the  opinion. ' 

D.  H.  Wilson  and  Hedges  d  Alcerson,  for  appellant. 
Rumple  d'  Lake,  for  appellee. 

Beck,  J. — I.  The  plaintiff  offered  in  evidence  a  record 
.  made  in  the  minute  book  of  the  supervisors,  showing  an  ap- 
IHTopriation  for  material  used  in  repairing  or  reconstructing 
^i^SSSf* '  *^®  bridge,  after  the  injuries  for  which  plaintiff 
sues  were  sustained ;  an  objection  to  its  admission  was  sus- 
tained. This  ruling  is  assigned  as  error.  We  think  it  cor- 
rect. Defendant  cannot  be  made  liable  on  the  ground  that 
it  rebuilt  the  bridge.  Its  liability  depends  upon  its  relation 
to  the  bridge  which  fell,  not  to  a  new  one.  The  point 
demands  no  further  attention. 

II.  The  plaintiff  insists  that  the  record  of  appropriations 
by  the  county,  for  the  purpose  of  building  the  bridge  which 
fell  while  plaintiff  was  crossing  it,  was  admitted  in  evidence. 
The  amended  abstract,  filed  by  defendant,  shows  that  this  tes- 
timony was  rejected.  The  plaintiff  does  not  deny  the  cor- 
rectness of  the  amended  abstract,  but  argues  that  it,  taken 
with  the  original  abstract,  shows  that  the  testimony  was  ad- 
mitted. We  cannot  concur  in  this  conclusion.  We  think  the 
testimony  was  rejected.  It  is  not  proper  for  us  to  inquire 
whether  this  action  of  the  court  was  correct,  for  plaintiff  does 
not  assign  it  as  error. 

n.  The  action  of  the  court  in  withdrawing  the  case  from 
the  jury  must  be  reviewed  upon  the  testimony  admitted  by 
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*,.;7^Ji^;{^;  the  court.  We  cannot  reach  the  conclusion  that 
ihere  was  any  testimony  submitted  to  the  jury  tending  to  prove 
ihat  the  county  had  ever  assumed  control  of  the  bridge,  or  made 
appropriations  for  building  it  or  keeping  it  in  repair.  These 
facts,  certainly,  if  not  more,  must  be  made  to  appear,  in  order  to 
establish  defendant's  liability.  There  was  no  error  in  with- 
drawing the  case  from  the  jury. 

Affirmed. 


Waleeb  v.   Stone. 


1.  FnUie  Ludt:  prb-emftiok.  A  person  claiming  under  the  pre-emption, 
law  must  make  an  actual  settlement  in  person,  and  he  cannot  recover 
damages  from  one  whom  he  has  employed  to  make  improvements,  and 
who,  in  violation  of  the  conditions  of  his  employment,  has  acquired 
for  himself  a  homestead  in  the  land. 

Appeal  from  G*Brien  Circuit  Court. 

Wednesday,  April  3. 

The  plaintiflF  averred  in  the  petition  that  in  June,  1871, 
he  was  about  to  take  and  occupy  a  certain  tract  of  government 
land,  as  a  pre-emption,  under  the  laws  of  the  United  States, 
and  that  hfe  made  a  verbal  agreement  with  the  defendant,  by 
which  the  defendant  was  to  do  some  breaking  on  said  land, 
and  to  take  care  of  and  protect  for  plaintiff  his  rights  in  and 
to  said  land,  and  to  notify  plaintiflF  of  any  and  all  claims 
which  might  be  made  on  or  to  said  premises,  as  against 
plaintiflF,  during  the  time  plaintiflF  might  be  absent  therefrom ; 
that  thereupon  plaintiflF  made  pre-emption  of,  and  took  said 
land  under  said  pre-emption  laws,  and  paid  to  defendant  ten 
dollars  on  said  contract;  that  after  commencing  the  per- 
formance of  said  contract,  and  while  pretending  that  he  was 
carrymg  out  the  conditions  thereof,  the  defendant,  without 
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plaintifTs  knowledge  or  consent,  and  with  intent  to  cheat  and 
wrong  the  plaintiff,  did  fraudulently  procure  to  himself  a 
homestead  right  to  said  premises,  and  destroyed  plaintiff*s 
rights  thereto,  to  the  damage  of  the  plaintiff  in  the  sum  of 
one  thousand  dollars. 

The  defendant  denied  the  alleged  contract,  and  averred  that 
tile  same  was  illegal  and  void,  and  in  violation  of  the  laws  of 
the  United  States,  governing  pre-emptions. 

The  cause  was  referred.  The  referee  reported  that  plaintiff 
should  have  judgment  for  two  hundred  dollars. 

The  report  of  the  referee  was  approved  by  the  court,  and 
a  judgment  was  rendered  accordingly.     Defendant  appeals^ 

D.  A.  W.  Perkins  and  Chase  d  Taylor,  for  appellant. 

Warren  Walker,  pro  se. 

BoTHBocE,  Gh.  3. — The  testimony  of  the  plaintiff,  as  it  ap- 
pears in  the  abstract,  is  as  follows : 

"In  the  month  of  June,  1871, 1  came  to  O'Brien  county  to 
procure  pre-emption  claims.  At  that  time  I  entered  into  a 
1.  ruMLJc  verbal  contract  with  defendant,  whereby  he  was  to 
mpijon.  do  some  work  on  my  claim  when  procured,  he  agree- 

ing to  do  some  plowing  and  watch  the  claim  for  me.  In  case 
of  any  trouble,  or  in  case  of  any  one  settling  on  the  claim,  or  in 
case  that  he  deemed  it  in  any  way  in  danger,  he  was  to  notify 
me  by  mail  in  case  there  was  time,  and  if  there  was  anything 
urgent,  was  to  telegraph  me.  Mr.  S.  G.  Sutter  was  to  notify 
defendant  upon  what  claims  I  made  pre-emption,  as  I  had  sev- 
eral in  view ;  defendant  was  then  to  perform  his  part  of  the 
contract,  and  I  was  to  pay  him  a  reasonable  compensation.  I 
afterwards  made  pre-emption  at  the  Sioux  City  Land  Office, 
upon  the  southeast  quarter  of  section  eight(8),  township  ninety- 
six  (96),  range  forty-two  (42),  O'Brien  county,  being  the  same 
land  where  defendant  now  resides.  Defendant  was  after- 
wards notified  of  the  numbers  of  the  land.  I  again  returned 
to  O'Brien  county  in  October,  1871,  and  made  some  improve- 
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ments  on  the  land,  and  stayed  there  part  of  the  time ;  took 
my  meals  on  the  claim  at  this  time.  Defendant  advised  me 
that  I  need  not  remain,  and  to  wait  until  spring,  and  that  the 
claim  was  all  right,  and  that  there  would  not  likely  be  any 
trouble,  and  in  case  there  was  he  would  notify  me  immedi- 
ately. As  soon  as  I  arrived  at  State  Centre,  I  wrote  to  de- 
fendant. I  again  saw  defendant  at  State  Centre,  Iowa,  in 
January,  1872.  We  talked  about  the  claim.  He  said  it  was 
all  right,  and  there  would  be  no  trouble  before  spring.  I 
paid  him  ten  dollars.  He  said  he  had  charged  other  parties 
five  dollars  for  doing  breaking  on  their  claims,  but  that  he 
had  taken  extra  pains  to  watch  mine ;  that  he  had  found  my 
claim  all  right  in  the  Land  Office  at  Sioux  City,  and  that  it 
was  all  right  at  the  present  time.  I  afterwards  ascertained 
that  he  had  filed  a  homestead  on  the  claim  in  November, 
1871.  I  came  up  to  O'Brien  county  in  February,  1872,  and 
found  that  defendant  had  filed  a  homestead  on  the  land.  De- 
fendant never  notified  me  but  that  he  was  acting  for  me  in 
good  faith.  I  supposed,  from  defendant's  statements,  that  he 
was  watching  the  claim.  The  land  at  that  time  was  worth 
one  thousand  dollars.  Defendant  never  remunerated  me  for 
the  money  paid  him,  nor  for  the  land  in  question." 

Cross-examination. — "I  stated  that  I  had  made  some  im- 
provements on  the  claim,  and  stayed  there  part  of  the  time. 
The  improvements  were  that  I  dug  a  well,  and  my  staying 
there  consisted  of  camping  out.  We  had  a  wagon,  and 
cooked  our  meals  on  the  ground,  and  only  the  blue  sky  and 
the  wagon  for  a  covering.  We  were  there  in  this  way  one  or 
two  days,  and  stayed  there  one  night.  The  well  I  dug  was 
only  a  few  feet  from  the  bank  of  the  creek,  where  there  was 
water ;  the  well  was  two  or  three  feet  deep.  I  did  some  work 
in  June,  1871»  on  the  claim,  and  took  dinner  on  it  at  that 
time.  This  work  consisted  in  commencing  the  erection  of  a 
Bod  ahanty,  by  piling  up  a  few  sods,  in  order  to  commence  an 
improvement  before  going  to  the  United  States  Land  Office. 
I  never  completed  the  sod  shanty,  for  the  reason  that  prior  to 
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ihe  time  I  was  required  to  have  a  building  erected  thereon  it 
was  homesteaded  by  the  defendant.  I  claimed  mj  residence 
in  O'Brien  county  from  June,  1871 ;  was  stopping  tempora- 
rily in  State  Centre,  until  I  came  up  to  O'Brien  county  in 
1872." 

Conceding  that  the  contract  was  made  as  plaintiff  claims, 
we  are  clearly  of  the  opinion  that  he  cannot  recover  damages 
for  its  breach. 

The  pre-emption  law  requires  that  any  one  claiming  its 
benefits  shall  make  an  actual  settlement,  in  person,  upon  the 
land  claimed.  There  must  be  an  actual  settlement,  in  person, 
before  any  right  attaches.  United  States  Bev.  Statutes,  §§ 
2259,  2264. 

This  cannot  be  done  by  an  agent,  nor  by  proxy.  To  give 
the  acts  of  the  plaintiff  the  most  liberal  construction,  his  set- 
tlement and  improvements  were  merely  colorable.  Taking 
dinner  on  the  land  in  1871,  and  piling  up  a  few  sods,  and 
staying  one  night  and  one  or  two  days,  in  a  covered  wagon, 
and  digging  a  well  two  or  three  feet  deep  on  the  land  in  Oc- 
tober, 1871,  may  be  such  a  settlement  as  would  likely  be  re- 
spected by  others  seeking  pre-emption  claims,  but  that  it  can 
be  made  the  basis  of  a  legal  claim  cannot  be  admitted. 

If,  then,  plaintiff  had  no  valid  claim  upon  the  land,  no  legal 
fraud  was  committed  by  the  defendant.  The  plaintiff  could 
not  be  defrauded  of  that  which  he  did  not  have.  However 
reprehensible  the  conduct  of  the  defendant  may  have  been  in 
homesteading  the  land,  yet  it  is  one  of  those  moral  delinquencies 
which  are  left  by  the  law  without  remedy. 

The  abstract  purports  to  contain  all  the  evidence.  The 
plaintiff,  in  his  argument,  insists  that  in  this  the  abstract  is 
incorrect.  If  this  be  true,  the  plaintiff  should  have  prepared 
an  additional  abstract,  with  the  proper  corrections. 

Believing  that  the  case,  as  made  by  the  plaintiff  in  the  pe- 
tition, and  in  his  testimony,  did  not  warrant  the  conclusion 
reached  by  the  referee  and  the  court  below,  the  judgment  is 

Bbvbbssd. 
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GiBBS   y.  BUCKINGHAH. 

1.  PraetiM:  certificate  of  judge:  bill  of  exceftioks.    A  certificate 

of  the  trial  judge,  made  a  year  after  the  trial,  to  the  effect  that  the 
evidence  contained  in  the  abstract  was  all  the  evidence  submitted 
upon  the  trial,  is  not  a  compliance  with  the  statute,  and  the  bill  of 
exceptions  may  be  stricken  from  the  record  upon  motion. 

2.  :  CHAKOE  of  venue  :  new  tbial.    Pending  an  application  for 

a  new  trial  upon  the  ground  of  newly  discovered  evidence,  made  sub- 
sequent to  the  trial  term,  a  change  of  venue  may  be  granted  upon  a 
proper  showing  therefor. 

Appeal  from  Monroe  District  Court. 

Wedi^sday,  Apbil  &• 

On  the  22d  day  of  February,  1875,  the  plaintiff  filed  a 
petition  in  the  Mahaska  District  Court,  under  section  3155 
of  the  Code,  for  a  new  trial,  upon  the  ground  of  newly  dis- 
covered evidence,  of  an  action  tried  between  the  above  named 
parties  at  the  December  Term,  1874,  of  said  court,  and  which 
was  determined  adversely  to  the  plaintiff. 

On  the  17th  day  cf  February,  1875,  the  plaintiff  filed  a 
motion  for  a  change  of  venue,  on  the  ground  of  the  prejudice 
of  the  judge.  This  motion  was  sustained,  and  the  venue  was 
changed  to  the  District  Court  of  Monroe  county,  in  the  fifth 
judicial  district,  to  which  order  and  ruling  the  defendant  at 
the  time  excepted. 

On  the  21st  day  of  April,  1875,  the  defendant  filed  in  the 
Monroe  District  Court  a  motion  to  strike  the  cause  from  the 
docket,  and  order  the  clerk  to  transmit  the  records  to  the  Dis- 
trict Court  of  Mahaska  county,  whence  the  cause  came,  upon 
ibt^  ground  that  that  court  had  no  right  to  entertain  or  grant 
H  motion  to  change  the  place  of  trial,  upon  a  petition  for  a 
new  trial,  and  its  action  in  that  respect  was  without  juris- 
diction, and  void.  The  court  overruled  this  motion.  The 
defeudiiot  excepted* 
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The  cause  was  tried  by  the  court  at  the  November  Term, 
1876,  and  it  was  ordered  that  a  new  trial  be  granted  to  the 
plaintiff.    The  defendant  excepted,  and  now  appeals. 

Bolton  dt  McCoy  and  M.  E.  Cutis,  for  appellant. 

John  F.  Lacey,  for  appellee. 

Day,  J. — ^I.  No  bill  of  exceptions  was  signed  by  the  judge 
who  tried  the  cause,  showing  the  testimony  introduced,  or  the 
ndings  made  upon  the  trial. 

On  the  22d  day  of  November,  1876,  the  short-hand  re- 
porter executed  the  following  certificate :  "I,  W.  S.  Briggs, 
'l:«5flelte  of  short-haud  reporter  in  and  for  said  county,  do 
«^uonli^  hereby  certify  that  I  reported  the  foregoing  tes- 
timony on  the  trial  of  said  cause  of  OibbSy  Administrator^  v, 
Buckingham,  at  the  November  Term,  1876,  of  said  court,  and 
that  the  same,  and  exhibits  and  depositions  therein  referred 
to,  contain  all  the  testimony,  rulings  of  the  court,  and  excep- 
tions thereto  taken  upon  said  trial. " 

On  the  26th  day  of  November,  1877,  the  judge  who  tried 
the  cause  signed  the  following  certificate :  "I  certify  that  the 
evidence  referred  to  and  enumerated  in  the  foregoing  certifi- 
cate of  W.  S.  Briggs,  short-hand  reporter  for  the  District 
Court  of  the  second  judicial  district,  including  the  county  of 
Monroe,  was  all  the  testimony  in  the  case  of  Gibhs,  AdmiriU' 
trator,  etc,  v,  W.  J,  Buckingham  et  aL,  tried  at  the  November 
Term  of  the  District  Court  of  Monroe  county,  1876."  This 
certificate  was  made  one  year  after  the  trial.'  The  plaintiff 
moved  to  strike  out  the  bill  of  exceptions  thus  made  up,  for 
the  reason  that  it  was  not  signed  within  the  time  by  law  pre- 
scribed. In  State  v.  Fay,  43  Iowa,  651,  where  the  evidence 
was  reduced  to  writing  during  the  trial,  showing  the  rulings 
of  the  court  touching  the  admission  and  exclusion  of  evi- 
dence, and  the  judge  certified  that  the  writing  contained  all 
the  evidence  and  the  proceedings  on  the  trial,  we  held  that 
there  had  been  a  sufficient  compliance  with  the  statute  re- 
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speetiiig  bills  of  exceptions.  But  in  order  that  it  may  hare 
this  effect  the  certilicate  must  be  signed  within  the  time  pre- 
seribod  for  signing  a  bill  of  exceptions.  The  bill  of  excep- 
tions must  be  signed  during  the  term,  unless  the  parties 
agree  to  extend  the  time  beyond  the  term.  Code,  §  2831; 
Harrison  v.  Charlton,  42  Iowa,  573.  If  a  bill  of  exceptions  is 
not  signed  within  the  time  prescribed  by  statute,  and  there  is 
no  agreement  of  parties  extending  the  time  of  signing,  it 
may  be  stricken  from  the  record  on  motion.  Lynch  v.  Ken- 
nedy, 42  Iowa,  220.  The  motion  preferred  in  this  case  must 
be  sustained. 

II-  Nothing  remains  in  the  record  to  be  considered  but 
the  ruling  of  the  court  granting  a  change  of  yenue.  It  is 
claimed  that  the  court  had  no  jurisdiction  to  grant  a  change 
of  Tenue  in  this  case. 

Section  3155  of  the  Code  provides  that,  where  the  grounds 
for  a  new  trial  are  discovered  after  the  term  at  which  the  de- 
2L  — :  change  cisiou  was  rendered,  the  application  may  be  made 
irinL  by  petition,  on  which  notice  shall  be  served  and 

retuniedi,  and  the  defendant  held  to  appear  as  in  an  original 
action,  and  the  case  shall  be  tried  as  other  cases  by  ordinary 
proceedings.  Under  this  section  we  think  the  right  to  a 
change  of  venue  attaches  to  this  proceeding,  when  the  recog- 
nized grounds  for  it  exist. 

Affibmsd. 
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Stbel  &  Son  v.  Fife  bt  al. 

1.  St*tate  9t  Fmidi:  agent.    Where  the  owner  of  real  estate  wrote  to  his 

agent  that  he  would  sell  the  same  at  a  price  named,  whereupon  the 
plaiutiff  agreed  to  purchase,  it  was  held^  that  the  possession  of  the 
letter  by  the  agent  was  not  sufficient  to  take  the  case  out  of  the  oper- 
ation of  the  statute  of  frauds. 

2.  :  POSSEesioN  of  wbitino.    The  execution  of  a  deed  without 

delivery,  m  such  sense  that  the  grantee  acquires  control  of  it,  does 
not  constitute  a  compliance  with  the  statute,  even  though  the  grantee 
may  temporarily  have  it  in  his  possession. 

Appeal  Jrom  Cherokee  District  Cawrt. 
Wbdnbsdat,  April  8. 

The  petition  states  defendants  are  owners  of  certain  real 
estate  described  therein,  and  that  plaintiffs  applied  to  one  John- 
eon,  their  agent,  to  purchase  the  same;  that  afterwards, 
Johnson  informed  plaintiffs  he  had  received  a  letter  from  de- 
fendants stating  they  would  sell  a  portion  of  said  real  estate 
for  $650;  that  plaintiffs  accepted  said  proposition,  and  re- 
quested Johnson  to  procure  a  deed  therefor ;  that  in  pursu- 
ance of  said  offer  and  acceptance  defendants  executed  and 
deUVered  a  deed  to  plaintiffs ;  that  said  deed  was  full,  com- 
plete, and  perfect  in  eyery  respect  except  that  the  acknowledg- 
ment was  defective.  For  which  reason  only  the  said  deed 
was  returned  to  said  Johnson,  and  the  same  never  has  since 
that  time  been  in  possession  of  plaintiffs.  The  purchase  price 
of  the  premises  was  paid  into  court,  and  plaintiffs  seek  in  this 
action  to  compel  the  defendants  to  specifically  perform  said 
alleged  contract.  The  defendants  denied  the  allegations  of 
the  petition,  and  reUed  on  the  statute  of  frauds  as  a  defense. 

The  court  found  for  the  plaintiffs,  and  entered  a  decree 
accordingly. 

The  (lefeiidantK  appeal. 
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Kn<fene  Cowles,  for  appellants. 

Wakefield  d  Me  Andrew  and  J.  /).  F.  Smithy  for  appellees, 

Skkvers,  J. — I.  It  is  not  alleged  in  the  petition,  or  claimed 
by  counsel  for  the  appellees,  that  Johnson  was  the  agent  of 
Viiudsruglnt.  tlie  plaiiitiflFs,  but  that  he  was  the  agent  of  the 
defendants.  This  bemg  true,  the  delivery  of  the  letter  to  Johnson 
could  have  no  other  or  greater  effect  than  if  it  had  been  written 
and  retained  in  the  possession  of  the  defendants.  It  is  unques- 
tionably true  that  a  memorandum,  agreement  or  deed  must  be 
executed  by  the  party  to  be  bound,  or  his  authorized  agent, 
and  delivered  to  and  accepted  by  the  other  party  to  take  the 
case  out  of  the  operation  of  the  statute  and  its  clear  intent 
and  meaning.  In  Grant  v,  Levan,  4  Penn.  St.,  393,  there  was 
found  among  the  papers  of  Robert  Martin,  deceased,  a  plat  of 
certain  lands  on  which  was  indorsed,  in  his  handwriting, 
"These  lands  sold  to  Robert  Morris,  Esq.,  of  Philadelphia. 
Deeds  poll  to  him.  Purchase  money  paid  me,  Robert  Mar- 
tin. The  overmeasure  to  be  cast  up  and  accounted  for."  It 
was  sought  to  compel  a  specific  performance.  The  defense 
was  the  statute  of  frauds.  The  court  say,  "But  an  agreement 
is  the  assent  of  two  minds  to  the  same  thing ;  it  requires  that 
the  written  evidence  of  it,  when  it  is  reduced  to  writing,  as  well 
as  the  agreement  itself,  should  be  seen  and  assented  to  by  both 
parties.  *  *  It  may  be  evidenced  by  a  letter  sent  from  the  one 
to  the  other,  and  accepted  as  well  as  acted  upon  as  an  offer  of 
terms,  or  by  a  receipt  or  memorandum  sufficiently  stating  the 
conditions ;  but  in  these  instances  the  paper  is  parted  with  as 
evidence  of  the  thing  agreed  to.  The  principle  that  delivery  is 
necessary  to  give  effect  to  a  written  agreement  is  not  confined 
to  specialties." 

Ill  the  case  at  bar  plaintiffs  never  even  saw  the  letter.  All 
the  knowledge  they  had  of  its  contents  was  derived  from  John- 
son, Nor  is  the  letter  before  us.  Nor  have  its  contents  been 
proven  except  as  its  contents  were  declared  or  stated  by  John- 
4^o^ ;  and  as  it  never  was  delivered,  but  retained  in  their  pos- 
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session  by  the  defendants,  or  rather  by  their  agent,  we  hold 
that  it  is  not  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute. 

n.  The  petition  avers  that  the  deed  was  executed  and  de- 
livered to  the  plaintiffs,  and  returned  only  because  it  was  defect- 
2. :  po«-    ively   executed.     This  is  not  strictly  true.     The 

wsftion  of  1  •  •       1 

writing.  only  evideuco  on  this  subject  is  that  of  one  of  the 

plaintiffs.  He  states :  "I  had  in  my  possession  papers  or  in- 
struments signed  by  the  defendants  in  this  action,  in  reference 
to  the  conveyance  by  the  defendants  of  said  lot  of  land  described 
in  the  petition  to  the  plaintiff.  I  had  papers  in  possession  three 
different  times,  not  under  my  control,  but  they  were  in  my  cus- 
tody for  a  short  time."  It  is  clearly  apparent  from  the  fore- 
going there  never  had  been  any  delivery  of  the  deed.  If  there 
had  been,  it  would  have  been  under  the  control  of  the  plain- 
tiffs. They  would  have  had  dominion  over  it.  We  have  then 
this  case :  The  defendants  executed  a  deed  which  was  defect- 
ively acknowledged,  and  never  delivered,  upon  which  the 
plaintiffs  rely  as  a  writing  under  the  statute  to  enable  them 
to  compel  a  specific  performance. 

We  adopt  the  language  used  by  the  court  in  Johnson  i).  Brooks, 
31  Miss.,  17^  where  it  is  said :  *' We  have  been  able  to  find 
no  cause  in  which  a  writing,  signed  by  a  party,  and  kept  in 
his  possession  without  a  delivery,  has  been  held  to  be  a  com- 
pliance with  the  statute." 

The  deed  between  the  parties  was  a  full  and  complete  con- 
veyance of  the  premises.  We  are  not  called  on  to  determine 
what  would  have  been  its  effect  as  a  memorandum  in  writing 
under  the  statute.  We  are  not  prepared  to  say  that,  if  it  had 
been  delivered  and  accepted,  an  action  might  not  have  been 
brought,  and  a  decree  rendered  that  would  have  made  it 
effectual  as  against  the  world. 

m.  The  court,  on  the  petition  of  the  plaintiffs,  ordered 
the  defendants  to  produce,  on  the  trial,  the  letter  and  deed  to 
be  used  as  evidence.  This  the  defendants  declined  to  do,  but 
made  a  showing  why  they  could  not  comply  with  the  order. 
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At  the  hearing  the  plaintiffs  moved  the  court  for  judgment, 
because  of  this  failure.  The  showing  made  must  have  been 
regarded  as  satisfactory  by  the  court,  as  the  motion  was  over- 
ruled. From  this  action  there  has  been  no  appeal.  It  is, 
to  say  the  least,  doubtful  whether  we  can  correct  the  error, 
if  it  be  one.  But  this  is  inmiaterial  under  the  view  we 
have  adopted.  As  we  have  substantially  conceded,  the  sev- 
eral writings  contain  just  what  the  plaintiffs  claim.  To 
constitute  a  good  delivery  of  any  writing,  it  must  be  volun- 
tary. Therefore,  if  this  was  compelled  under  a  compulsory 
order  of  the  court,  it  would  not  constitute  a  voluntary  de- 
livery. 

IV.  A  motion  is  filed  by  the  appellees  to  strike  from  the 
files  the  reply  of  appellant  to  the  argument  of  appellee,  on  the 
ground  that  the  cause  is  triable  de  novo  in  this  court,  and  the 
plaintiffs  and  appellees  have  the  burden  of  proof,  and  are 
entitled  to  the  opening  and  closing  argument.  Strictly  speak- 
ing, this  is  true,  and  as  the  motion  is  made,  we  cannot  disre- 
gard it.     The  motion  must  be  sustained. 

The  cause  will  be  remanded  to  the  court  below,  with  direc- 
tions to  dismiss  the  petition,  and  render  a  decree  for  the  de- 
fendanta. 

BXVBBSBD. 
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Barrett  v.  Lots. 

tTazDatd:   statute  of  lim itationb  :    when  actioh  bt  FuncHAflBB 

18  barred.    Four  years  after  the  execution  of  a  tax  deed,  the  holder        ^m  aii; 
of  the  patent  title  took  possession  of  the  land,  which  was,  up  to  that 
time,  unoccupied  prairie.    After  the  expiration  of  five  years  from  the 
recording  of  his  deed,  the  tax  purchaser  brought  an  action  to  recover 
possession :    HM^  that  he  could  not  recover. 

ArffumetU  1.  The  statute  of  limitations  commences  to  operate  upon 
a  tax  deed  at  the  time  of  the  recording  of  the  instrument,  and 
the  bar  to  an  action  to  recover  possession  thereunder  becomes 
complete  at  the  expiration  of  five  years. 

Argument  2.  Both  patent  owner  and  tax  purchaser  are  to  be 
regarded  as  continually  claiming  title  from  the  time  the  deed 
is  recorded,  and  neither  has  any  right  under  the  statute  not 
enjoyed  by  the  other. 

ArgumerU  3.  It  is  within  the  province  of  the  legislature  to  provide 
that  an  action  for  the  recovery  of  lands,  held  by  the  assent  or 
sufferance  of  the  owner,  and  not  adversely,  will  be  barred 
within  a  prescribed  time,  and  section  902  of  the  Code  is  an 
exercise  of  this  legislative  authority.    Adams,  J.,  dmmHng. 

Appeal  from  Mills  Circuit  Court. 

Wednesday,  April  8. 

The  petition  states  that  plaintiff  is  entitled  to  the  imme- 
diate possession  of  certain  land  therein  described,  and  that 
he  is  the  owner  in  fee  simple ;  that  the  defendant  wrongfully 
keeps  him  out  of  possession  thereof.  An  abstract  of  title  is 
attached  to  the  petition,  from  which  it  appears  that  the  plain- 
tiff claims  title  and  possession  under  and  through  a  tax  deed 
executed  the  6th  day  of  January,  1868,  and  recorded  on  the 
28th  day  of  the  same  month. 

The  answer  admits  the  correctness  of  the  abstract  of  title, 
and  avers  that  plaintiff's  cause  of  action  is  completely  barred 
and  cat  off  by  the  statute  of  limitations ;  that  defendant  is  the 
absolute  owner  of  the  premises  in  controversy,  and  that  he 
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has  been  in  possession  thereof  under  claim  of  ownership  since 
February,  A.  D.  1872 ;  and  defendant  attaches  to  the  answer 
an  abstract  of  title,  from  which  it  appears  that  he  claims  title 
under  and  through  the  patentee,  having  purchased  the  same 
February  2,  1872,  and  holds  under  a  bond  for  a  deed  upon 
payment  of  the  purchase  money. 

The  plaintiff  in  his  replication  denies  the  allegations  in  the 
answer,  and  also  relies  on  the  -statutory  bar.  Judgment  was 
rendered  in  favor  of  the  defendant,  and  the  plaintiflF  appeals. 

Dailey  dt  Burke  and  Barcroft,  Given  d:  DraheUe,  for  plaintiff. 

Watklm  Jc  WiUuuius,  for  defendant. 

Skevers,  Ch.  J. — I.  There  was  a  jury  trial,  and  general 
verdiot  for  the  defendant.  There  were  also  special  findings 
by  the  jury  as  follows : 

Ifit.  I3o  you  find  that  defendant  Love  hauled  out  rails, 
posts,  and  logs,  and  placed  same  on  the  land  in  controversy ; 
and.  if  so,  when  did  he  commence  doing  so? 

Answer:     Yes,  about  1st  of  March,  1872. 

2d,  Did  defendant  himself,  or  with  himself  and  others, 
bum  the  old  grass  off  the  land  in  controversy,  for  the  purpose 
of  preparing  the  same  for  cutting  hay  thereon;  and  if  so, 
wIr'u? 

Answer:     Yes,  in  spring  of  1872. 

3d.  Did  defendant  cut  the  grass  on  the  premises  in  con- 
troversy, and  give  others  permission  to  do  so,  on  the  shares, 
dtiring  the  haying  season  of  1872? 

Answer :     Yes. 

4fh.  When,  if  at  all,  did  defendant  Love  undertake  to 
build  a  fence  on  the  premises  in  controversy  ? 

Answer:     In  the  spring  of  1872. 

5tU.     Did  he  permanently  abandon  such  imdertaking? 

Answer:     No. 

6tlu  When,  if  at  all,  did  defendant  actually  inclose  the 
premises  in  controversy  with  a  fence? 
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Answer:     In  spring  of  1873. 

7th.  That  if  you  find  the  defendant  was  in  possession  of 
said  land,  prior  to  the  commencement  of  this  suit,  please 
state  how  long  he  had  been  in  possession,  and  when  such 
possession  commenced  ? 

Answer:  Since  the  summer  of  1872.  Commenced  in 
March,  1872. 

8th.  Did  James  Gallanan  have  any  knowledge  of  such 
acts,  and  acquiesce  in  them ;  and  if  so,  when  did  he  gain 
such  knowledge  ? 

Answer :     In  June,  1874. 

During  the  trial  the  plaintiff  objected  to  any  evidence  tend- 
ing to  show  that  defendant  had  cut  grass  on  the  premises 
dunngthe  summer  of  1872,  because  it  neither  proved  owner- 
shipnor  possession.  While  if  there  had  been  no  other  testi- 
mom  tending  to  show  possession,  the  evidence  objected  to 
may  lave  been  immaterial,  still  we  think  it  was  admissible 
as  tending  to  show,  in  connection  with  the  other  testimony  on 
the  sane  subject,  that  defendant  was  in  possession  at  that 
time.  Ihe  evidence  tended  to  show  the  facts  found  by  the 
jury  in  tlR  special  findings  other  than  the  one  in  relation  to 
cutting  gnss,  and  it  is  not  seriously  claimed,  we  think, 
these  findiix^  are  against  the  weight  of  the  evidence.  If, 
however,  we  are  mistaken  in  this,  such  findings,  under  the 
settled  and  uiiform  rulings  of  this  court,  cannot  be  disturbed 
or  set  aside. 

II.  The  plaaitiflf  asked  a  witness  the  following  question : 
** State  what,  if  anything,  you  know  of  this  property  in  con- 
troversy being  inproved  by  Mr.  Love."  To  which  the  de- 
fendant objected,  ^n  the  ground  of  immateriality,  and  the 
court  sustained  the  objection.  The  value  or  extent  of  the 
improvements  was  v«holly  immaterial,  except  as  it  may  have 
tended  to  prove  or  disprove  the  defendant's  possession  of  the 
premises.  The  material  question  was  one  of  possession,  and 
not  improvement.  There  was  no  error,  therefore,  in  the  rul- 
ing made  by  the  court. 
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in.  It  is  conceded  the  tax  deed,  under  which  plaintiff 
claims,  was  recorded  on  the  28th  day  of  January,  1868,  and 
the  jury  have  found,  as  a  fact,  that  the  defendant 'was  in 
^tItii"5"Hm-  possession  in  March,  1872.  The  presumption  is 
Lotion  barr^^  9u<3h  posscssiouwas  cOntinuous  from  that  time  for- 
ward, and  the  petition  states  that  defendant  was  in  possession 
at  the  commencement  of  the  action,  in  August,  1874.  It, 
therefore,  clearly  appears  that  defendant  was  in  possession  in 
January,  1873,  when  five  years  from  the  recording  of  the  tax 
deed  expired. 

It  is  insisted  by  the  plaintiff  the  statutory  bar  does  not 
apply  to  the  purchaser,  when  the  land  was  unoccupied  at  tte 
date  of  the  sale  or  recording  of  the  deed,  and,  on  the  other 
hand,  the  defendant  claims  the  statute  begins  to  run  from 
the  recording  of  the  deed ;  or,  if  this  be  not  true,  then  as  he 
was  in  possession  for  ten  months  previous  to  the  expiration  of 
the  five  years,  the  bar  of  the  statute  is  complete.  The  statute 
is  as  follows :  "No  action  for  the  recovery  of  real  property 
sold  for  the  non-payment  of  taxes  shall  lie,  unless  the  same 
be  brought  within  five  years  after  the  treasurer's  deed  is  exe- 
cuted and  recorded."  Rev.,  §  790;  Code,  §  902.  Nothing  is 
said  as  to  possession,  but  the  statutory  bar  seems  to  be  com- 
plete at  the  expiration  of  the  five  years.  If,  after  the  expira- 
tion of  that  period,  either  the  purchaser  or  the  owner  is 
compelled  to  resort  to  an  action  for  the  purpose  of  vindicating 
his  title  or  possession,  the  bar  of  the  statute  operates  on  and 
is  decisive  that  the  action  cannot  be  maintained.  No  dis- 
tinction is  made  between  the  purchaser  and  owner ;  both  are 
alike  subject  to  the  provisions  of  the  statute.  This  is  the 
effect  of  the  ruling  in  Brown  dt  SuUy  v.  P<unter,  38  Iowa,  456. 

It  iti  true  that  in  Wisconsin  and  Pennsylvania  it  is  held,  if 
no  one  is  in  possession  until  after  the  prescribed  period  of 
limitation  has  expired,  the  title  of  the  purchaser  is  complete 
and  ptnfect,  and  if  the  owner  then  eniers  into  possession  the 
purchaser  may  then  have  his  action  to  recover  such  possession. 
It  is  also  held  in  Pennsylvania  that  ihe  statute  does  not  begin 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878,  107 

Barrett  v.  Love. 

to  ran  against  the  purchaser  until  he  has  taken  possession. 
Wdn.  V.  Shearman,  8  S.  &  E.,  857.  After  this  decision  was 
made,  a  statute  was  passed  authorizing  the  owner  to  bring  an 
action  against  the  purchaser,  whether  in  or  out  of  possession. 
In  commenting  on  this  statute  it  is  said  in  Robb  v.  Bowen, 
9  Penn.  St.,  71 :  "In  Wain  v.  Shearman  it  was  decided  that  the 
limitation  commenced  at  the  time  possession  was  taken  by 
the  purchaser,  because  the  owner  had  for  the  first  time  an 
opportunity  of  legally  asserting  his  title.  The  reason  of  the 
law  is  the  life  of  the  law,  and  the  spirit  of  that  decision  is, 
that  it  w  yuld  be  unjust  to  make  the  statute  run  when  the 
owner  had  no  opportunity  to  assert  his  title,  but  perfectly  fair 
to  launch  it  from  the  time  he  had  such  opportunity."  It  is 
urged  that  in  Eld/ridge  v.  Kuehl,  27  Iowa,  160,  we  determined 
our  statute  was  borrowed  from  Pennsylvania,  and,  therefore, 
the  construction  of  such  statute  by  the  courts  of  that  State 
will  also  be  adopted  by  us.  This  may  be  true  with  the  limi- 
tation that  all  the  statutes  of  the  State  from  which  ours  is 
borrowed  on  the  given  subject  are  identical.  Jamison  v. 
Burton,  at  present  term.  But  there  never  was  any  statute 
in  that  State,  or  in  Wisconsin,  like  ours,  authorizing  any 
person  clHiniiiig  an  interest  in  real  property,  whether  in  or 
out  of  possession,  to  1)ring  an  action  to  quiet  the  title  against 
any  person  claiming  title  thereto,  though  not  in  possession. 
Rev.,  §  3601 ;  Code,  §  3273.  It  is  at  least  fairly  inferable, 
from  what  is  said  in  liobb  v.  Boiven,  supray  if  such  a  statute 
bad  been  in  foix;e  in  PenuHylvania,  that  the  decisions  in  that 
State  would  have  been  in  accord  with  our  views  as  herein 
expressed.  As  the  holder  of  the  tax  title  has  the  opportunity, 
under  our  statute,  to  bring  an  action  at  the  time  the  deed  is 
recorded,  we,  in  the  language  of  ih?  Supreme  Court  of  Penn- 
sylvania, believe  it  to  be  perfectly  fair  to  launch  the  statute 
from  such  time.  In  the  absence  of  any  authority,  and  con- 
struing the  statute  for  ourselves,  we  have  no  hesitation  in 
bolding  that  such  is  the  only  fair  construction  that  can  be 
adopted.     The  right  to  bring  an  action  to  quiet  title  is  equally 
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open  both  to  the  owner  and  purchaser.  The  limitation,  or 
right  to  bring  an  action,  applies  to  each  equally.  There  is 
no  reason  why  one  must  bring  an  action  within  the  five  years, 
and  not  the  other.  The  language  of  the  statute  is  clear  and 
express,  that  no  action  shall  lie  unless  brought  within  the 
given  period.  Within  that  period  the  defendant  was  in  pos- 
session, and,  this  action  not  being  brought  until  the  five  j-ears 
had  elapsed,  the  bar  of  the  statute  is  complete. 

IV.  It  is  insisted  the  tax  deed  draws  with  it  the  con- 
structive possession  of  the  premises,  when  the  same  consists 
of  unoccupied  lands,  and  the  putting  the  deed  on  record 
amounts  to  such  an  assertion  of  title  as  to  compel  the  owner 
to  bring  an  •  action  within  five  years  thereafter,  in  order  to 
prevent  the  bar  of  the  statute  from  being  complete  as  to  him, 
but  the  purchaser,  because  he  is  decerned  to  be  in  possession, 
is  not  required  to  do  so.  The  statute  itself  warrants  no  such 
construction,  and  it  is  founded  on  the  constniction  of  statutes 
diflFerent  from  ours  by  the  courts  of  other  States,  and  is  based 
on  the  thought  that  the  owner,  in  permitting  his  land  to  be 
sold  for  taxes,  has  abandoned  all  claim  or  title  thereto.  In 
view  of  the  known  and  acknowledged  historj^  of  our  State, 
the  position  taken  is  not  tnie,  for  it  is  well  known  and  under- 
stood that  many  2)ersons.  from  sheer  necessity,  permit  their 
lands  to  be  sold  for  taxes,  and  others  through  carelessness. 
It  may  be  said,  with  entire  safety,  in  no  c^ise  does  the  owner 
thereby  intend  to  abandon  his  title.  There  is.  therefore, 
neither  sense  nor  reason  iv  so  holding.  On  the  contrar}'.  we 
liold.  in  accord  with  such  well  known  history,  that  the  owner 
IB  cont'uiuaUii  chum'nuf  title,  and  that  he  is  within  the  spirit 
and  letter  of  Rev.,  §  8(>01  :  Code.  §  3273.  At  the  same  time,  it 
is  true  the  purchaser  is  also  claiming  title  from  the  time  his 
deed  is  recorded.  Both  are  thus  jilaced  on  an  equality,  and 
this,  it  seems  to  us,  is  the  only  just  and  equitable  rule  within 
the  letter  and  spirit  of  the  statutes  on  this  subject.  No 
hardship  is  thus  imposed  on  the  purchaser,  as  all  the  titles  in 
oar  State  are  derived  from  the  United   States,  and  are  of 
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record  in  the  several  counties.     The  purchaser,  therefore,  eaii 
readily  ascertain  against  whom  to  bring  the  action. 

We  have  thus  indicated  our  views,  as  the  same  have  been 
presented  by  counsel,  without  particular  reference  to  the 
errors  assigned,  deeming  such  to  be  the  better  mode  of  dis- 
posing of  the  questions  involved. 

Affibmed. 

ON   BEHEABINa. 

Beck,  J. — ^A  rehearing  having  been  granted  upon  the  peti- 
tion of  plaintiff,  this  cause  was  again  argued  by  counsel 
originally  appearing  in  this  court  for  the  respective  parties, 
as  well  as  by  others  who  are  interested  in  cases  which  involve 
the  questions  discussed  before  us.  These  arguments  have 
been  elaborate  and  able,  and  have  covered  the  field  of  dispute 
as  marked  out  in  the  discussion. 

We  have  again,  with  the  patience  and  care  demanded  by 
the  importance  of  the  questions  involved,  considered  the  case^ 
and  have  reached  the  conclusion  that  our  former  judgment  is 
correct. 

We  will  proceed,  with  all  brevity  the  nature  of  the  case 
permits,  to  present  another  view  of  the  questions  involved, 
which  leads  us  to  a  very  satisfactory  conclusion  that  the 
decision  announced  in  our  first  opinion  is  correct. 

I.  We  think  that  confusion,  to  some  extent,  has  arisen  in 
this  discussion  of  the  case,  from  the  failure  to  discriminate 
between  the  statute  we  are  called  upon  to  construe,  and  other 
statutes  of  limitations,  which  are  the  foundations  of  decisions 
that  have  become  familiar  legal  precedents.  This  has  led 
counsel  to  the  application  of  rules  to  this  case  which  are, 
indeed,  inappUcable. 

That  we  may  have  a  clear  apprehension  of  the  question 
before  us,  we  will  state  the  controlling  facts  of  the  case.  The 
plaintiff,  dainnng  to  be  owner  in  fee  of  the  lands  in  contro- 
versy, brings  this  action  to  recover  possession  thereof.  His 
petition  shows  that  his  title  is  based  upon  a  tax  deed,  executed 
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January  6, 1868,  and  recorded  on  the  28th  day  of  the  same 
month.  The  defendant  admits,  in  his  answer,  the  tax  title 
set  up  by  plaintiff,  but  interposes  the  statute  of  limitations  as 
a  bar  to  the  action.  The  defendant  claims  title  to  the  land 
by  a  regular  chain  of  conveyance  from  the  government.  The 
action  was  commenced  in  1874,  more  than  five  years  after  the 
tax  deed  was  recorded.  The  defendant  was  in  actual  posses- 
sion of  the  land  for  near  one  year  before  the  action  was  com- 
menced. Prior  to  his  possession  the  land  was  wild  and  unoc- 
cupied. 

The  question  for  determination  is  this :  Is  plaintiff's  action 
barred  by  the  statute  of  limitations  (Code,  §  902)  applicable 
to  the  case  ?  Counsel  for  plaintiff  insist  that  it  is  not,  for  the 
reason  that  defendant  was  not  in  possession  of  the  land  for  a 
time  that  would  enable  him  to  interpose  the  statute  as  a  de- 
fense. They  maintain  that  the  statute  will  not  run  against 
plaintiff,  unless  defendant,  for  the  whole  period  of  limitation, 
was  in  the  actual  adverse  possession  of  the  land.  This  view 
is  based  upon  the  thought  that  the  statute  cannot  be  invoked 
for  the  protection  of  one  who  has  not,  for  five  years,  the  period 
of  Limitation,  held  the  land  adversely  to  plaintiff.  It  arises 
from  overlooking  the  differences  between  this  statute  and 
other  statutes  of  limitations,  to  which  the  rule  and  doctrine 
of  adverse  possession  are  applied  by  the  courts.  These 
statutes,  like  our  own  general  statute  of  limitations  (Code,  § 
2529),  in  most  cases,  follow  the  English  Statutes  of  21  James 
I,,  ch.  16,  and  3  &  4  William  IV.,  ch.  27,  and  provide  for  a 
limitation  that  shall  arise  within  a  prescribed  time  after 
plaintiff's  cause  of  action  accrued.  Our  general  statute  of 
limitations  is  in  these  words :  "The  following  actions  may 
be  brought  within  the  times  herein  limited  respectively  after 

their  causes  accrue,  and  not  afterwards :  ♦  * 

I  *  .    *  •  •  « 

3  ♦  ♦  ♦  ♦  ♦ 

3.  *  *  *  ♦  * 

4  ♦  ♦  •  ♦  * 

5,  •  ♦  ♦  ♦  * 
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Those  brought  for  the  recovery  of  real  property,  within  ten 
years."     Code,  §  2529. 

Under  the  express  language  of  this  statute,  the  period  of 
limitation  begins  at  the  time  the  cause  of  action  accrues. 
The  courts  are  required  to  determine  in  each  case  when  this 
event  occurred,  that  is,  when  the  particular  cause  of  action 
accrued.  In  suits  to  recover  the  possession  of  lands,  it  is 
uniformly  held  that  the  action  accrues  at  the  time  adverse 
possession  is  taken  and  held  by  the  defendant,  or  those  under 
whom  he  claims.  This  rule  is  based  upon  the  following  clear 
reasons  and  undisputed  principles : 

At  the  common  law  one  holding  the  fee  simple  title  of 
lands,  not  occupied  adversely  to  him,  is  presumed  to  be  seized, 
possessed  thereof.  We  have  a  statute  to  the  same  efifect.  Code, 
§  1928.  This  presumption  of  seizure  continues  until  the 
owner  is  disseized.  Where  the  land  is  held  under  any  form 
of  tenancy,  his  seizure  is  not  disturbed,  for  the  possession  of 
the  tenant  is  the  possession  of  the  landlord.  He  may,  by  his 
assent,  suffer  the  possession  of  the  tenant  to  continue  for  any 
time,  and  as  long  as  it  is  held  under  the  tenancy,  it  is  re- 
garded by  the  law  as  his  own  possession.  In  such  case  no 
'cause  of  action  arises.  As  long  as  the  occupancy  contin- 
ues, it  is  presumed  to  be  at  the  sufferance  of  the  land-owner, 
and  that  sufferance  is  only  terminated  by  the  commence- 
ment of  the  action. 

In  the  case  of  the  unlawful  possession  of  land  taken  by  a 
trespasser,  the  law  does  not  regard  the  owner  as  disseized,  dis- 
possessed ;  he  is  still  presumed  to  be  in  the  seizure,  possession 
of  the  land.  The  trespasser  remains  in  the  possession  by  the 
sufferance  of  the  owner,  and  acquires  no  right  thereby. 

Disseizin  occurs  only  when  an  entry  is  made  upon  lands, 
t.  e.  possession  taken,  unlawfully  and  without  assent  of  the 
owner,  with  the  intent  to  hold  the  estate  therein  under  claim 
adverse  to  him.  This  is  the  meaning  of  the  word  disseizin, 
as  used  by  the  writers  of  the  common  law.  When  such  an 
«ntry  is  made,  it  is  not  with  the  assent  of  the  owner,  nor  held 
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by  his  BufFerance.  The  possession  of  the  usurper  is  not  under 
the  owner,  but  independent  of  him.  The  owner  is,  therefore, 
said  to  be  ousted  of  his  freehold,  because  the  presumption  of 
law  that  he  is  in  possession  of  the  land  no  longer  exists. 
This  presumptive  possession  is  terminated  by  the  entry  of  the 
adverse  claimant  who  turns  him  out  of  posse8si»,u — ousts  him 
of  the  freehold. 

Now,  m  the  case  of  a  tenant,  or  one  whose  entry  was  with 
the  assent  of  the  owner,  or  lawful  [congeabl^,  as  the  old 
writers  call  it),  the  possession  held  by  him,  as  we  have  seen, 
was  in  subordination  of  the  owner,  and  by  his  sufferance, 
which  was  only  terminated  by  suit  brought,  and  the  cause  of 
action,  therefore,  arose  at  the  commencement  of  the  suit.  But 
in  the  case  of  the  disseizor,  the  entry  is  not  congeahle  (with 
assent  of  owner  or  lawful)  and  the  possession  is  not  held  by  . 
sufferance  of  the  owner,  but  by  claim  in  conflict  with  his  title. 
An  action  at  once  accrued ;  the  entry  of  the  disseizor  marked 
the  time  of  its  accruing. 

A  few  additional  remarks,  by  way  of  illustration,  may  be 
added,  if  it  be  worth  while  to  attempt  to  make  clearer  that 
which  is  so  very  plain.  One  holds  my  land  with  my  assent, 
or  by  my  sufferance.  His  possession  in  law  is  my  possession 
as  long  as  my  assent  or  sufferance  continues.  I  may  at  any 
time  resume  the  possession  in  myself,  in  the  manner  pointed 
out  by  law,  namely,  by  action.  It  is  clear  that  my  cause  of 
action  to  acquire  in  myself  the  possession  held  for  me  arises 
when  my  assent  or  sufferance  is  terminated,  which  only  hap- 
pens when  I  take  the  proper  steps  to  acquire  the  possession  by 
instituting  suit.  But  where  one  holds  my  lands  adversely  to 
my  title,  kin  poHsession  is  not  regarded  by  the  law  as  my  pos- 
KeBsion,  for  he  holds  not  by  my  consent  or  sufferance.  My 
cause  of  action  arises  against  him  upon  his  entry  under  ad- 
verse (^laim. 

For  tliBwa  rf^asons,  and  upon  these  principles,  it  has  been 
uniformly  lit+ld,  imder  statutes  limiting  actions  for  the  recov- 
t^r^'  of  land  to  ^i  period  commencing  with  the  time  when  the 
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cause  of  action  accrued,  that  the  bar  did  not  exist,  and  the 
Umitation  did  not  run  except  in  favor  of  disseizors,  namely, 
those  who  entered  or  held  land  under  a  claim  adverse  to  the 
party  bringing  the  action.  Hence,  adverse  possession  is  held 
by  the  courts  to  be  necessary  to  support  the  plea  of  the  stat- 
ute of  limitations  in  an  action  to  recover  land. 

It  is  entirely  unnecessary  to  enter  into  a  discussion  of  the 
doctrine  of  adverse  possession,  and  inquire  when  it  exists. 
For  the  purpose  of  this  case,  it  may  be  admitted  that  defend- 
ant at  no  time,  after  the  acquisition  of  the  tax  title  by  plain- 
tiff, held  the  land  adversely  to  him. 

n.  It  cannot  be  doubted  that  the  Legislature  may  so  form 
a  statute  that,  in  cases  of  this  character,  an  action  for  lands 
held  by  the  assent  or  sufferance  of  the  owner,  not  adversely, 
will  be  barred  within  a  prescribed  time.  The  Legislature  may, 
m  such  cases,  require  titles  to  be  enforced  by  the  aeqiiisitiou 
of  the  possession  of  lands,  against  thope  who  do  not  hold  ad- 
versely, within  a  prescribed  period,  and  bar  recovery  there- 
after. Of  this  there  can  be  no  question.  Keasons  founded 
upon  sound  policy  may  be  adduced  to  support  such  statutes 
when  the  titles  barred  thereby  are  based  upon  judicial  or  tax 
sales,  or  upon  other  methods  of  alienation  without  the  asHent 
of  the  party  whose  lands  are  thereby  conveyed. 

The  statute  invoked  by  defendant  in  this  case  is  of  this 
character,  as  we  shall  now  proceed  to  show.  It  is  in  the  fol- 
lowing language :  "No  action  for  the  recovery  of  real  [)rop- 
erty  sold  for  the  non-payment  of  taxes  sliall  lie,  inileHs  the 
same  be  brought  within  five  years  after  the  treasurer's  deed 
is  executed  and  recorded."     Code,  S  902. 

The  commencement  of  the  period  of  limitation  is  fix(»d  bv 
the  words  of  the  statute  at  the  time  when  the  title  fully  vested 
under  the  tax  deed,  namely,  the  recording  of  that  instniment. 
It  is  not,  as  the  general  statute  of  limitations  of  our  State  and 
those  of  most  other  States,  the  time  when  plamtiff's  cause  of 
action  accrued.  Under  the  rules  of  law  above  stated,  the 
holder  of  the  fee  simple  title  is  presumed  to  be  in  possession. 
Vol.  xlviii — S 
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if  the  land  be  not  held  adversely  to  him.  But  the  holder  of 
the  tax  title  can  recover  in  himself  the  actual  possession,  if 
the  land  be  held  by  the  former  owner,  only  under  the  tax 
deed  by  action.  This  action  cannot  be  brought,  under  the 
express  words  of  the  statute  just  quoted,  after  the  expiration 
of  five  years  from  the  day  the  tax  deed  was  recorded.  The 
character  of  the  possession  of  the  defendant,  whether  it  be 
adverse  or  not,  has  nothing  to  do  with  plaintifif's  right  of 
action,  if  defendant  resists  recovery.  Of  course,  if  defendant 
admits  the  tax  title,  and  that  he  holds  under  plaintiff,  and 
offers  no  defense  to  recovery,  plaintiff  would  be  entitled  to 
judgment. 

The  petition  in  this  case  alleges  that  defendant  is  in  the 
possession  of  the  land.  Indeed  the  action  could  not  be  main- 
tained unless  such  averment  were  made  and  proved,  if  put  in 
issue.  The  act  of  plaintiff  in  bringing  the  suit  and  his  aver- 
ments in  the  petition,  as  well  as  the  allegation  of  defendant's 
answer  and  the  proof,  show  defendant  to  be  in  the  actual 
possession  of  the  lands.  By  his  pleadings  he  resists  plain- 
tiff's right  to  recover.  The  character  and  nature  of  his  pos- 
session, whether  adverse  or  otherwise,  and  the  time  of  its 
duration,  we  have  seen  are  immaterial. 

III.  Something  has  been  said  in  argument  as  to  the  right 
of  the  holder  of  a  tax  title  to  maintain  an  action  to  recover 
possession  when  the  land  is  wild  and  unoccupied.  If  no  one 
is  in  actual  possession,  there  is  no  necessity  for  the  action, 
for  the  holder  of  the  title  may' enter  without  it.  But,  if  in 
Mu rii  rn:.v.  itu  actlou  is  brought  and  the  possession  is  alleged 
to  be  in  defendant,  and  the  fact  is  admitted  by  his  answer, 
the  plaintiff  is  bound  by  the  case  made  by  the  pleadings,  and 
caimot  be  permitted  to  show  that  defendant  is  not  in  actual 
oecupaBcT  of  the  land. 

r\^  There  has  also  been  something*  said  as  to  the  rule 
which  must  govern  in  the  application  of  the  statute  under  con- 
Bideratioo  to  cases  where  actions  are  brought  to  quiet  titles, 
by  the  holders  of  the  tax  titles,  when  not  in  possession  of  the 
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land,  which  they  may  do  under  Code,  §  3273.  The  questions 
presented  in  the  discussion  upon  this  point  need  not  be  con- 
sidered, as  they  do  not  arise  upon  the  facts  of  this  case. 

V.  It  is  proper  here  to  notice  objections  urged  against 
the  conclusions  we  have  reached,  which,  as  we  believe,  are 
based  upon  misapprehension  and  misapplication  of  the  doc- 
trines we  recognize. 

The  seizin  of  land  not  held  adversely  is  in  the  holder  of 
the  title.  If  it  be  unoccupied,  the  owner  has  the  comtructivc 
possession.  But  it  will  be  remarked  that  this  is  a  presump- 
tion of  law,  and  the  rights  of  the  owner  are  not  the  same 
under  this  constructive  possession  as  under  actual  posses- 
sion. 

If  lands  are  unoccupied,  one  who  enters  upon  them  under 
a  bona  fide  claim  of  title  does  not  violate  the  law.  Indeed, 
the  law  respects  the^possession  thus  taken,  and  the  statute  of 
limitations,  after  the  time  prescribed  has  expired,  will  bar  an 
action  against  him. 

But  one  who  enters,  under  like  claim  of  title,  upon  occu- 
pied lands,  does  violate  the  law,  and  the  possession  he  acquires 
will  be  restored  to  the  owner  in  an  action  of  forcible  entry  and 
detainer.  It  is  a  grave  error  to  regard  the  holder  of  the  patent 
title  as  a  violator  of  law,  when  he  enters  upon  the  actual 
occupancy  of  lands,  before  unoccupied,  upon  which  a  tax  title 
rests.  If,  therefore,  our  conclusions  serve  as  an  invitation  to 
the  holders  of  patent  titles  to  take  possession  of  unoccupied 
lands  sold  for  taxes,  they  are  invited  to  do  no  more  than  the  law 
sanctions.  The  owners  of  unoccupied  lands  hold  them  sub- 
ject to  the  right  of  bona  fide  claimants  to  enter  upon  their 
possession.  There  can  be  no  exception  in  favor  of  holders  of 
tax  titles. 

VI.  Actual  possession  under  a  tax  title  is  protected  by 
tlie  law  as  possession  under  other  titles.  No  right  would  be 
defeated,  nor  the  title  made  invalid  by  the  unlawful  dis- 
turbance of  the  actual  possession  of  one  holding  a  tax  title. 
The  law  gives  the  holder  of  such  title  a  remedy  for  the  re- 
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(H)verv  of  the  actual  possession  of  land  of  which  he  was  un- 
lawfully deprived. 

MI.  It  is  said  that,  uuder  our  decision,  a  case  may  occu 
in  wliich  the  tax  title  holder  will  be  remediless.  It  is  this: 
Four  years  and  three  hundred  and  sixty-four  days  have  ex- 
pired since  the  tax  deed  was  recorded.  On  the  last  day  of 
the  five  years,  in  which,  under  the  statute,  the  action  may  be 
l)rought  by  the  holder  of  the  tax  deed,  the  former  owner  enters 
upon  the  occupancy  of  the  land.  The  action  is  barred  the 
next  day,  and  the  tax  title  is  defeated.  The  owner,  it  is  said, 
lost  the  land  because  he  had  one  day  and  no  more  in  which 
to  bring  his  action !  This  proposition  of  fact  is  supjiosed  to 
demonstrate  the  injustice  of  our  conclusion,  and  afford  a  firm 
foundation  for  an  argument  which  overthrows  it.  The  prop- 
osition, as  to  its  facts,  may  be  fully  admitted.  It  will  be 
readily  seen  that  the  holder  of  the  tax  title  is  in  precisely  the 
same  condition  he  would  occupy,  as  to  the  alleged  injustice, 
in  case  the  former  owner  had  been  in  actual  possession  when 
the  tax  deed  was  recorded,  and  continued  his  occupancy  for 
five  years.  In  such  a  case,  it  is  admitted  on  all  hands,  the 
tax  title  is  barred  in  five  years.  Now  the  holder  of  the  tax 
title  did  not  bring  his  action  on  the  last  day  of  the  five  years, 
and  lost  his  land  because  he  had  that  last  day  and  no  more 
— no  time  after  the  last  day — in  which  to  bring  his  action. 
It  is  true  he  had  five  years  in  which  he  could  have  brought 
his  action  and  secured  the  land.  And  he  had  four  years  and 
three  hundred  and  sixty-four  days,  in  the  other  case,  in  wliich 
he  could  have  tal.cn  possession  of  the  land,  without  even  the 
cost  of  an  action,  for  no  action  was  necessary,  and  one  day  in 
whlth  iin  action  was  necessary.  We  fail  to  see  that  injustice 
is  suflfiM'rd  in  either  case.  The  holder  of  the  tax  title  neg- 
lected tu  resort  to  the  remedies  the  law  provided,  in  the  one 
cafcie  by  nn  action,  in  the  other  by  his  own  act,  during  the 
time  gi\<'ii  him  by  the  statute  for  the  commencement  of  his 
suit,  linil  the  recovei^'  of  his  land.  He  cannot  afterwards 
have  liih  action  at  law.     The  n-nu'dy  l)y  his  own  act  in  enter- 
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ing  upon  the  occupancy  of  the  land,  is  secured  him  by  the 
law.  There  is  no  greater  hardship  wrought  him  by  the  rule 
which  defeats  recovery  of  the  land  after  he  has  neglected 
this  remedy,  than  he  suffers  in  the  application  of  the  same 
role  in  bar  of  his  action,  when  the  land  has  been  held  ad- 
versely for  the  period  of  limitation. 

VIII.  We  fail  to  see  any  advantage  to  be  gained  by  either 
party  in  forcibly  taking  possession  of  the  land,  after  the 
period  of.  limitation  has  expired.  We  think,  therefore,  that  the 
objection  based  upon  the  ground  that  "physical  force"  would 
be  resorted  to,  in  order  to  gain  possession  of  lands,  is  without 
foundation. 

IX.  It  will  be  understood,  we  do  not  hold  that  possession 
acquired  by  the  former  owner,  after  the  expiration  of  the 
period  of  limitation,  will  enable  him  to  set  up  the  statute  as  a 
bar  to  an  action  by  the  holder  of  the  tax  title.  The  point  is 
not  in  this  case,  and  we  do  not  decide  it. 

X.  We  may  admit,  as  fully  as  the  claim  is  made  in  ar- 
gument, for  the  purpose  of  our  present  discussion,  that  the 
cause  of  action  of  the  holder  of  a  tax  title  does  not  accrue 
against  the  former  owner  until  the  latter  enter  upon  the  actual 
occupancy  of  the  land.  This  admission,  were  the  statute  of 
the  character  and  force  which  the  advocates  of  the  view  ad- 
verse to  ours  insist  on  giving  it,  would  dispose  of  the  case. 
But  the  statute  provides  that  the  period  of  limitation 
begins  when  the  deed  is  executed  and  recorded.  The  accruing 
of  a  right  of  action  has  nothing  to  do  with  the  running  of  the 
statute.  We  know  of  no  authority  which  courts  possess  to 
interpolate  the  statute  with  words  giving  it  a  meaning  not 
intended  by  the  Legislature.  Its  reading  is,  that  the  period  of 
limitation  begins  at  the  execution  and  recording  of  the  tax 
deed.  We  cannot  interpret  its  words  to  mean  that  the  period 
of  liniitation  shall  begin  when  a  cause  of  action  at  law  ac- 
crues ;  nor  can  we  give  it  such  an  interpretation,  by  the  in- 
terpolation of  words  to  that  effect.  Finding  the  meaning  of 
the  statute  plain,  and  that  it  is  not  in  conflict  with  the  con- 
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stitution,  no  objection  on  that  gronnd  being  made  to  its  pro- 
visions, we  mnst  give  it  such  force  as  its  true  meaning 
demands.  Its  probable  effect  in  cases  that  may  be  imagined, 
and  its  policy,  are  not  to  be  considered  in  order  to  defeat  its 
provisions.  It  is  sufficient  for  this  court  to  know  that  the 
statute  is  the  expression  of  the  legislative  will ;  ita  lex  scripta. 
So  it  must  be  enforced. 

XI.  Statutes  limiting  actions  to  recover  lands  upon  tax 
titles,  containing  provisions  similar  in  character  to  our  statute 
upon  the  same  subject,  prevail  in  Wisconsin  and  in  Pennsyl- 
vania. In  the  State  first  named,  it  is  held  that  the  execution 
and  recording  of  a  tax  deed  draws  after  it  the  possession  of 
unoccupied  lands.  The  former  owner,  in  order  to  plead  the 
statute,  must  be  in  actual  occupancy  of  the  land.  i)ean  v. 
Early i  15  Wis.,  100 ;  Jones  et  al,  v.  Collins  et  aL,  16  Wis.,  594. 
But  it  is  not  held  that  such  actual  occupancy  must  have  con- 
tinued for  the  whole  period  of  limitation. 

It  is  also  held,  in  the  same  State,  that  when  lands  are  actually 
unoccupied  during  the  period  of  limitation,  the  tax  title  be- 
comes absolute  against  the  former  owner,  and  he  cannot  af- 
terwards take  possession  of  the  land,  and  plead  the  statute  to 
an  action  by  the  holder  of  the  tax  title.  Laiorence  v.  Kinney, 
82  Wis.,  281.  These  decisions  are  not  in  conflict  with  our 
conclusions  in  this  case. 

In  Pennsylvania  it  was  held,  in  an  action  to  recover  lands 
upon  a  tax  title,  that  the  statute  only  ran  from  the  time  the 
purchaser  entered  into  possession  of  the  lands.  The  ground 
of  the  decision  seems  to  be  that  the  former  owner  had  no 
remedy  by  action  to  test  the  tax  title,  the  holder  of  that  title 
nut  being  in  possession.  Wcdn  v.  Shearman,  8  S.  &  R.,  357. 
A  subsequent  statute  authorized  the  former  owner  to  bring  an 
action  to  test  the  tax  title,  notwithstanding  the  holder  of  that 
title  was  not  in  possession  of  the  land.  It  was  thereupon 
Iieltl  that  an  action  by  the  owner  would  be  barred,  though  the 
}inlder  of  the  tax  title  was  not  in  actual  possession  of  the  land. 
liobh  V.  Bowen,  9  Penn.  St.,  71.    The  decision  is  reconciled  with 
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Wain  V.  Shearman,  on  the  ground  that  the  subsequent  statute 
gives  the  former  owner  an  opportunity  to  test  the  validity  of 
the  tax  title  by  action,  though  he  be  in  possession  of  the  land. 
A  similar  statute,  as  we  have  before  stated,  exists  in  this 
State.  Code,  §  3273.  The  case  last  cited  supports  the  views 
we  have  adopted. 

It  will  be  remembered  that  the  statute  in  question  applies 
equally  to  actions  brought  by  the  holders  of  tax  titles  and  the 
former  owners. 

We  remain  well  satisfied  with  the  conclusion  announced  in 
our  first  opinion,  and  adhere  to  it. 

Adams,  J.,  dissenting. — ^I  concurred  in  the  opinion  origi- 
nally filed  in  this  case,  but  I  may  be  allowed  to  say  I  did  so 
with  great  hesitation,  and  with  many  doubts  as  to  its  correct- 
ness. I  am  now  fully  satisfied  that  the  conclusion  then 
reached,  and  to  which  my  associates  still  adhere,  is  wrong. 

The  question  arises  upon  the  construction  of  Section  902  of 
the  Code.  The  section  is  in  these  words :  ''No  action  for  the 
recovery  of  real  property,  sold  for  the  non-payment  of  taxes, 
shall  lie  unless  the  same  be  brought  within  five  years  after  the 
treasurer's  deed  is  executed  and  recorded.  ** 

This  action  is  brought  for  the  recovery  of  real  property  sold 
for  the  non-payment  of  taxes,  and  is  not  brought  within  five 
years  after  the  treasurer's  deed  was  executed  and  recorded. 
My  associates  think  that  the  action  is  barred.  In  my  opin- 
ion it  is  not.  I  do  not  think  that  the  statute  is  applicable  to 
this  case. 

When  the  holder  of  the  patent  title  is  in  possession  at  the 
time  of  the  execution  and  recording  of  the  tax  deed,  and  does 
not  voluntarily  yield  the  possession,  then  it  is  to  be  recovered  by 
the  holder  of  the  tax  title.  If  the  holder  of  the  patent  title 
remams  m  possession  five  years,  the  law  conclusively  presumes 
that  possession  ought  not  to  be  recovered  of  him,  and  he  is 
not  bound  to  preserve  any  longer  the  evidence  of  his  right  to 
retain  possession. 
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But  if  the  holder  of  the  tax  title  takes  possession,  and  after- 
wards the  holder  of  the  patent  title  disseizes  him,  rendering 
an  action  iiecewsary  to  recover  possession,  it  is  not  for  the  dis- 
seizor to  reap  the  advantage  of  his  disseizin  if  the  action  to 
recover  possession  thus  made  necessar}'  is  not  brought  within 
live  years  from  the  recording  of  the  tax  deod. 

In  the  case  at  bar  the  plaintiff  was  in  the  possession  of  the 
land  from  the  time  his  deed  was  executed  until  the  defendant's 
wrongful  entry,  which  was  over  four  years.  I  say  he  was  in 
possession,  because  it  is  not  disputed  that  he  had  the  legal 
title,  and  the  land  was  unoccupied.  The  law  construes  the 
possessi(m  of  unoccupied  land  as  in  the  holder  of  the  legal 
title.     And  this  is  so  even  where  the  legal  title  is  a  tax  title. 

In  Dean  r.  Early,  15  Wis.,  100,  the  court  said :  "The 
f^irmal  execution  and  record  of  a  tax  deed  draws  after  it  the 
possession."  Again,  in  Jones  v,  CoUins,  16  Wis.,  594,  the 
court,  speaking  also  of  a  tax  deed,  said:  "The  doctrine  un- 
lioubtedly  is,  that  the  recording  of  the  deed  draws  after  it  the 
^  ci»nstructive  possession  in  a  case  where  the  premises  are 
unoccupied,  or  there  is  no  actual  possession  in  either  party." 
At,'ain,  in  Tjawrence  r.  Kinney,  32  Wis.,  293,  the  court,  speak- 
ing also  of  a  tax  deed,  said :  "It  certainly  requires  explanation 
tti  enable  one  to  see  how  a  deed,  declared  by  law  to  vest  an 
nljsolute  estate  in  fee  simple  in  the  grantee,  and  presumed  in 
liiw  to  be  in  all  respects  regular  and  valid,  shall  be  held  not 
to  draw  after  it  the  constructive  possession  of  unoccupied  and 
wild  lands. " 

The  doctrine,  as  above  enunciated,  cannot,  I  think,  be  suc- 
ct  ssfully  controverted.  No  court,  so  far  as  I  have  discovered, 
h?is  ever  held  otherwise.  Indeed,  no  question  is  made  by  the 
majority  of  this  court  upon  tliis  point.  It  may  be  assumed 
flien  that  the  plaintiff  had  constructive  possession  for  over 
four  years,  and  until  he  was  disseized.  His  rights  then  were 
precisely  the  same  as  they  would  have  been  if  he  had  held 
actual  possession  during  the  same  time,  and  had  been  dis- 
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seized.  In  either  ease  the  disseizin  constitutes  the  cause  of 
action.     Prior  to  it  no  cause  of  action  existed. 

Where  the  holder  of  the  jiatent  title  is  in  actual  possession 
Hrhen  the  tax  title  accrues,  a  cause  of  action  exists  at  once  in 
favor  of  the  holder  of  the  tax  title,  and  to  such  case  the 
statute  in  question  was  designed  to  apply.  To  hold  it  to  be 
applicable  where  the  holder  of  the  tax  title  lias  been  in  possen-* 
Vion  and  has  been  duseized,  reduces  it  to  an  absurdity.  The 
time  of  the  accruing  of  the  tax  title  has  no  proper  relation  to 
such  a  case. 

The  majority  opinion  seems  to  carry  an  assumption  that 
the  holder  of  the  patent  title,  if  out  of  possession,  should  have 
his  election  of  two  ways  in  which  to  test  the  validity  of  the 
tax  title,  either  to  bring  an  action  himself  within  five  years 
from  the  time  of  the  accruing  of  the  tax  title,  or  to  disseize 
the  holder  of  the  tax  title,  and  compel  him,  if  he  desii-es  to 
protect  himself,  to  bring  an  action  within  five  years  from  the 
accruing  of  the  tax  title.  I  tliink  it  is  sufficient  to  say  that 
one  remedy  is  enough.  But  it  may  also  be  said  that  the  law 
will  famish  no  temptation  to  any  person  to  commit  a  wrong. 

If  the  doctrine  of  the  majority  opinion  is  correct,  why 
should  the  holder  of  the  patent  title  ever  bring  an  action  to 
recover  possession  of  unoccupied  lands?  His  true  policy 
would  be  to  take  possession  without  action.  If  the  five  years 
had  then  expired,  or  should  expire  before  the  action  to  recover 
possession  could  be  brought  .by  the  owner,  the  disseizor  could 
not  be  disturbed. 

I  regret  the  decision  made  in  this  case,  not  simply  because 
I  deem  it  erroneous,  but  because  through  it,  as  it  seems  to 
me,  the  court  has  become  launched  upon  a  pathless  sea  of 
trouble,  without  chart  or  compass.  What  shall  the  holder  of 
a  tax  title  to  unoccupied  lands  do?  Shall  he  take  actual 
possession  ?  That  would  not  avail  him  unless  he  held  it,  and 
whether  he  could  hold  it  would  be  a  mere  question  of  force. 
In  Latorence  v.  Kinney^  above  cited,  where  upon  a  statute 
similar  to  ours,  the  same  construction  was  sought  to  be  put 
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as  has  been  adopted  by  a  majority  of  this  court,  that  court 
said :  "In  such  a  ease  it  would  be  reduced  to  a  question  of 
mere  physical  effort  and  strength  between  the  parties  as  to- 
which  shall  get  in  first,  and  maintain  possession  after  he  is 
in,  for  if  once  he  is  dispossessed,  and  the  other  comes  in,  the 
same  consequences  ensue. "  Nor,  so  far  as  I  can  see,  would 
the  time  ever  come  after  the  five  years  had  expired  when  it 
could  properly  be  said  that  the  holder  of  the  tax  title,  if  the 
construction  adopted  in  the  majority  opinion  is  correct,  could 
cease  to  rely  upon  physical  strength.  The  statute  says: 
**No  action  ♦  *  ♦  shall  lie  *  *  *  unless  brought 
within  five  years,"  etc.  The  court,  in  construing  the  statute, 
says:  "Nothing  is  said  as  to  possession,  but  the  statutory 
bar  seems  to  be  complete  at  the  expiration  of  the  five  years. 
If,  after  the  expiration  of  that  period,  either  the  purahaser  or 
the  owner  is  compelled  to  resort  to  an  action  for  the  purpose 
of  vindicating  his  title  or  possession,  the  bar  of  the  statute 
operates  on,  and  is  decisive  that  the  action  cannot  be  main- 
tained." If  this  is  correct,  there  is  no  escaping  the  conclu- 
sion that,  after  five  years,  physical  strength  must  constitute 
the  sole  reliance.  In  the  majority  opinion  it  is  denied  that 
the  doctrine  will  lead  to  such  a  result.  But  such  a  result 
must  follow,  or  the  court  must  hold  contrary  to  the  express 
language  of  the  statute,  or  overrule  this  decision,  and  say 
(what  I  hold  to  be  the  correct  doctrine)  that  the  statute  does 
not  apply  to  a  case  of  disseizin. 

It  is  held  in  the  original  opinion  that  the  statute  begins  to 
run  against  the  holder  of  the  tax  title  from  the  recording  of 
his  deed,  because  an  action  by  him  for  the  recovery  of  posses- 
sion may  from  that  time  be  maintained.  To  this  it  may  be 
said,  that  if  the  land  is  occupied  at  the  time  the  tax  title 
accrues,  the  holder  may  of  course  have  his  action  to  recover 
possession,  and,  under  such  circumstances,  his  action  to  re- 
cover possession  must  be  brought  within  five  years.  So  far 
there  is  no  room  for  controversy.  But  th^  doctrine  of  the 
opinion  is,  that  the  plaintiff,  although  constructively  in  pos- 
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session,  might  have  maintained  an  action  to  recover  posses- 
sion at  any  time  after  his  title  accrued,  and  that  he  should 
not  have  relied  upon  his  constructive  possession,  but  should 
have  brought  an  action  to  recover  possession.  Whether  he 
should  or  not,  is  a  question  which  cannot  be  properly  evaded 
in  this  decision.  The  holder  of  a  tax  title  should  certainly 
have  some  way  of  protecting  himself  better  than  by  a  resort  to 
physical  force.  Should,  then,  the  holder  of  a  tax  title,  who 
has  constructive  possession,  bring  an  action  to  recover  posses- 
sion, and  would  his  title  be  improved  if  judgment  for  posses- 
sion should  be  obtained?  I  think  not.  A  person  cannot 
recover  what  he  already  has.  It  is  true  that  a  judgment  for 
possession  would  entitle  him  to  a  writ  of  possession,  but  such 
instrument  would  have  precisely  the  efl&cacy  of  so  much  blank 
-paper  so  far  as  any  substantial  right  is  concerned.  He  who 
has  constructive  possession  may  have  actual  possession  upon 
taking  it.  But  the  holder  of  a  title  to  land,  if  in  constructive 
possession,  cannot  obtain  even  a  writ  of  possession,  because  he 
cannot  obtain  judgment.  In  a  petition  in  an  action  for  the 
recovery  of  real  property,  the  plaintiff  must  aver  that  the 
defendant  unlawfully  keeps  him  out  of  possession.  Code, 
§  3250.  To  entitle  him  to  judgment  against  the  defendant,  that 
averment  must  not  only  be  made,  but  proven.  Now  as  the 
petition  need  not  be  sworn  to,  the  plaintiff  could,  to  be  sure, 
^sily  i>erform  the  farce  of  averring  that  the  defendant  unlaw- 
fully keeps  him  out  of  possession,  but  he  could  not  prove  it, 
and  the  action  would  necessarily  be  dismissed  at  his  costs. 

It  is  said  that  an  action  may  be  brought  under  sec.  3273 
of  the  C!ode,  but  this  position  is,  in  my  opinion,  equally  unten- 
able. That  section  provides  for  an  action  to  quiet  title.  The 
petition  must  state  that  the  petitioner  is  credibly  informed, 
and  believes,  that  the  defendant  makes  some  claim  adverse 
to  the  estate  of  the  petitioner.  Where  the  i)etitioner  is  so 
informed  and  believes,  there  would  of  course  be  no  difficulty. 
But  how  shall  the  holder  of  a  tax  title  protect  himself  when 
he  is  not  so  informed,  and  does  not  so  believe  ?     He  cannot 
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bring  an  action  to  quiet  title.  He  cannot  go  through  the  farce 
of  making  the  requisite  averment  as  in  an  action  to  recover 
possession  where  the  possession  is  not  withheld,  because  in 
an  action  to  quiet  title  the  petition  must  be  sworn  to. 

But  suppose  that  we  could  surmount  this  difficulty.  Sup- 
pose the  plaintiff  in  this  case  had  immediately,  upon  obtain- 
ing his  tax  deed,  brought  an  action  to  quiet  title,  and  had 
obtained  a  judgment.  I  fail  to  see  how  such  an  action  could 
be  of  any  benefit  to  him.  Would  it  stop  the  statute  from  run- 
ning, or  launch  it  from  a  different  date  ?  It  is  conceded  that 
the  plaintiff's  title  is  perfect.  It  could  not  then  have  been 
made  more  so  if  it  had  been  quieted  within  the  five  years. 
Besides,  he  is  held  to  be  barred  now  because  the  statute  pro- 
vides that  no  action  to  recover  possession  shall  lie  unless 
brought  within  five  years,  etc.  A  judgment  merely  quieting 
title  before  the  disseizin  should  not  have  the  effect  to  remove 
the  bar.  There  is  certainly  not  the  slightest  intimation  in  the 
statute  that  an  action  to  recover  possession  may  be  brought 
after  five  years,  if  a  judgment  quieting  title  has  been  obtained 
in  an  action  brought  during  the  five  years,  and  I  am  unable 
to  discover  upon  principle  any  connection  between  the  two 
things. 

But  suppose  that  a  judgment  quieting  title  would  prevent 
an  action  like  the  present  from  falling  within  the  five  years* 
limitation,  as  I  understand  the  doctrine  of  the  majority  of  the 
court  to  be,  against  whom  should  such  action  be  brought? 
The  answer  is,  of  course,  against  the  holder  of  the  patent  title. 
But  this  cannot  always  be  done,  because  he  cannot  always  be 
discovered.  Deeds  are  sometimes  left  unrecorded ;  sometimes 
the  owners  of  lands  die  intestate,  and  sometimes,  when  they 
die  testate,  no  record  of  the  will,  or  of  the  proceedings  probat- 
ing the  same,  is  made  in  the  county  where  the  land  is  situ- 
ated. It  foUows  if  the  doctrine  of  the  majority  opinion  is 
correct,  that  a  tax  title,  however  regular  it  may  be,  is  subject 
to  a  grave  infinnity.  It  cannot  be  relied  upon  after  five  y^ars 
to  enable  the  holder  to  recover  possession  if  he  is  ousted, 
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unless  it  has  at  some  time  or  other  been  quieted,  and  although 
any  number  of  judgments  maij  hare  been  rendered  purporting  to 
quU't  it,  no  one  can  discover  from  tlie  record  wlutlier  it  luis  realhj 
been  quieted  or  not. 

The  theory,  then,  that  the  holder  of  a  tax  title  to  uno<cu- 
l)ied  hind  may  protect  himself  by  bringing  an  action  to  quiet 
title,  before  his  title  is  disputed,  or  by  an  action  to  recover 
possession  while  he  is  constructively  in  possession,  seems  to 
me  to  be  subject  to  insuperable  objections,  and  I  reach  again 
the  result  pointed  out  in  Lawrence  v,  Kinney,  above  cited,  as 
the  consequence  of  the  construction  contended  for  in  that  case, 
and  adopted  in  this,  that  the  holder  of  a  tax  title,  after  five 
years,  must  rely  upon  physical  force  for  the  protection  of  his 
rights. 

The  construction  which  I  contend  for  obviates  that  diflS- 
culty,  and  is  supported  not  only  by  the  decisions  above  cited, 
but  by  Wain  v.  Shearman,  8  Serg.  &  Bawle,  357. 

Seevers,  J. — In  a  petition  for  a  rehearing,  our  attention  is 
called  to  the  fact  we  have  in  the  foregoing  opinions  failed  to  pass 
upon  the  point  made  by  the  appellant  that  section  790  of  the 
Revision,  and  section  902  of  the  Code,  are  unconstitutional,  if 
the  construction  we  have  placed  thereon  is  correct.  As  we 
understand,  it  is  claimed  that  the  construction  we  have 
adopted  makes  the  said  sections  obnoxious  to  both  the  Con- 
stitution of  the  United  States,  and  of  this  State.  In  this  view 
we  do  not  concur,  and  therefore  overrule  the  point.  The 
length  of  the  foregoing  opinions  forbids  a  statement  of  our 
reasons. 

Petition  for  rehearing 

Overruled. 
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Litchfield  v.  Halligan. 

1.  Pleading:  befleyin.  In  an  action  of  replevin  an  allegHtion  by  the  de- 
fendant that  he  purchased  the  property  in  controversy  of  a  third 
party  is  a  sufficient  denial  uf  pluintiU's  allegation  of  ownership. 

Appeal  from  Webster  Circuit  Court* 

Tuesday,  April  16. 

This  is  an  action  of  replevin  for  seven  hundred  and  forty 
new  oak  fence  posts,  of  which  plaintiff  alleges  he  is  the  ab- 
solute and  unqu'^lified  owner,  and  which,  he  avers,  the  de- 
fendant wrongfully  detains  from  plaintiff,  the  alleged  cause  of 
detention  being  that  defendant  cut  the  posts  on  section  1, 
township  88,  range  29,  the  premises  of  plaintiff.  Plaintiff 
alleges  that  the  posts  are  of  the  value  of  ten  cents  each,  and 
that  he  has  sustained  damage  by  the  wrongful  detention,  in 
the  sum  of  one  hundred  dollars. 

A  writ  of  replevin  was  issued  to  the  sheriff  of  Webster 
county,  under  which  he  levied  upon,  and  took  from  the  pos- 
aession  of  the  defendant,  three  hundred  and  ninety-six  posts. 
The  defendant,  for  answer,  avers  that  about  the  month  of 
February,  1876,  the  defendant  purchased  the  posts  in  ques- 
tion from  Catherine  Kelly,  who  was  then,  as  the  defendant  is 
informed,  and  so  believes,  the  owner  thereof,  and  as  the  de- 
fendant is  informed  and  so  believes,  he  is  the  owner  of  said 
property  absolutely  and  unqualifiedly.  For  a  second  and 
further  defense,  the  defendant  avers :  That  said  posts  were 
eiit  near  the  line  of  sections  1  and  2,  in  township  88, 
range  29,  Webster  county,  Iowa,  and  the  said  Catherine 
Kelly,  and  those  under  whom  she  claims,  have  been  in  the 
continuous,  open,  visible,  uninterrupted  and  peaceable  posses- 
sion of  the  tract  of  laid  on  which  said  posts  were  cut,  more 
than  ten  years  before  this  suit  was  commenced,  and  more 
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than  ten  years  before  the  posts  were  cut,  and  more  than  ten 
years  before  the  defendant  purchased  said  posts ;  that  on  or 
about  the  9th  of  February,  1876,  the  defendant,  for  a 
valuable  consideration,  by  a  contract  not  in  writing,  purchased 
said  posts  of  said  Catherine  Kelly;  that,  by  the  wrongful 
suing  out  of  said  writ  of  replevin,  and  the  taking  and  detention 
of  said  propei-ty  thereunder,  the  defendant  has  been  deprived 
of  the  use  of  said  property,  taken  under  said  writ,  to- wit : 
Three  hundred  and  eighty-four  posts,  the  value  of  which 
use  was  and  is  five  dollars  per  month ;  said  posts  were  and 
are  of  the  value  of  fifteen  cents  each.  The  defendant  asks 
judgment  for  the  return  of  the  propei*ty,  or  its  value,  and  for 
damages  for  wrongful  detention. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
for  defendant  for  three  hundred  and  eighty-four  posts  of  the 
value  of  $48.96.  The  plaintiff's  motion  for  new  trial  was 
overruled,  and  judgment  was  rendered  for  the  defendant. 

The  plaintiff  appeals. 

Tfieodore  II  a  ale  if,  for  appeUant. 

O'Connell  d:  Sprimjcr,  for  appellee. 

Day,  J. — I.  The  court  instructed  the  jury  us  follows :  "The 
plaintiff  claims  three  hundred  and  eighty-four  posts,  which  he 
avers  the  defendant  cut  upon  his  premises  described  as  sec- 
tion 1,  township  88,  range  29,  in  this  county.  The  real  ques- 
tion in  dispute  is,  whether  the  posts  claimed  in  this  action  in 
plaintiff's  petition  were  cut  by  the  defendant  upon  the  plain- 
^rep]^.^°"  tiff's  land  above  described.  If  they  were,  your 
verdict  will  be  for  the  plaintiff,  if  not,  for  the  defendant ;  and  it 
is  incumbent  upon  the  plaintiff  to  establish  the  proposition — 
that  is,  that  they  were  cut,  by  a  preponderance  of  the  evidence. '' 
First,  it  is  urged  that  the  court  erred  in  instructing  the  jury 
that  it  was  incumbent  upon  plaintiff  ib  prove  that  the  posts  in 
question  were  cut  upon  his  land.    It  is  claimed  that  none  of  the 


Digitized  by  LjOOQIC 


li:j  SUPEEME  COUKT  OF  IOWA, 

LitchlicUl  V.  Jlalliu^an. 

allegatious  of  plaiiitiflf's  petition  were  denied,  and  that  upon 
the  ]3leadings  plaintiif  was  entitled  to  judgment.  The  plain- 
tiflf  did  not,  by  demurrer,  raisu  the  sufficiency  of  the  answer, 
nor  did  he  ask  the  court  to  ilirect  the  jur}'  to  return  a  verdict 
for  phiintitf  upon  the  pleaduigs.  On  the  contrary,  plaintiff 
treated  the  answer  as  sufficient,  assumed  the  biuden  of  proof, 
and  introduced  testimony  tending  to  prove  plaintiff's  owner- 
ship of  the  land  described  in  the  petition,  and  that  the  posts 
were  cut  upon  it.  The  instruction  seems  to  recognize  the 
fact  that  plaintiff's  ownership  of  the  land  described  is'. not 
denied,  and  to  require  proof  that  the  posts  were  cut  on  thii* 
land.  The  answer  in  substance  alleged  that  the  posts  were 
purchased  of  Catherine  Kelly,  who  was  the  -  owner  thereof,  a^ 
defendant  believes.  This  is  equivalent  to  a  denial  that  plain- 
tiflF  was  the  owner  of  them,  and  cast  upon  plaintiff  the  burden 
of  proving  his  ownership,  which  he  might  do  by  proving  that 
they  were  cut  upon  the  land  described,  his  ownership  of  the 
land  not  being  denied.  Second,  it  is  further  claimed  that  the 
coui-t  erred  in  this  instruction  in  limiting  the  plaintiff's  re- 
cover}' to  three  bundled  and  eighty-four  posts.  The  coui*t 
told  the  jury  that  plaintiff  claimed  three  hundred  and  eighty- 
four  posts,  whilst  in  the  petition  plaintiff  claimed  seven  hun- 
dred and  foi-ty  posts.  But,  as  the  jury,  under  tlie  evidence, 
fointd  that  the  plaintiff  was  not  entitled  to  any  posts,  this 
error  in  the  instruction  worked  him  no  i)r(judice. 

II.  The  court  further  instructed  as  follows :  '*If  some  of 
the  posts  were  cut  upon  the  premises  herc^  (kscribed,  and 
some  were  not,  the  phiintiff  will  have  a  vtudict  for  those 
whif'li  were  cut  tliere,  and  the  defendant  will  have  a  verdict 
for  the  remainder.  If  none  of  them  were  cut  upon  the  plain- 
tiif V  land,  the  defendant  will  have  a  verdict  for  the  whole, 
nud  if  the  defendant  recovers,  his  allowance  will  be  for  so 
inai^y  posts  as  he  is  entitled  to  at  their  value,  and  interest  at 
jriix  prr  cent  from  the  time  they  were  taken  on  the  writ."  It 
ifl  claimed  that  no  evidence  was  introduc*ed  justifying  the- 
gMiig  of  this  instruction.     The  abstract  shows  conclusively 
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that  it  does  not  contain  all  the  testimony.  The  defendant 
introduced  in  evidence  a  plat  of  township  88,  range  29.  The 
plainti£f  objected  and  excepted  to  the  introduction  of  this  plat. 
In  rebuttal  plaintiff  introduced  the  plat  book  and  transfer 
booky  and  undertook  to  explain  a  discrepancy  which  existed 
between  the  two  plats.  Neither  of  these  plats  is  in  the  ab- 
stract. We  cannot  regard  the  plat  introduced  by  defendant 
as  having  established  nothing,  since  plaintiff  excepted  to  its 
introduction,  and  deemed  it  necessary  to  offer  rebutting  evi- 
dence. It  seems  that  the  posts  were  cut  near  the  line 
between  sections  one  and  two.  It  may  be  that  these  plats  ren- 
dered the  exact  location  of  the  line  between  these  sections  so 
uncertain  that  it  fas  made  doubtful  whether  the  posts  were 
cut  on  the  plaintiff's  land.  As  we  have  not  before  us  an  item 
of  evidence  evidently  deemed  material  by  the  parties,  we  can- 
not say  that  there  was  no  evidence  to  which  this  instruction  is 
peitinent. 

in.  For  the  reason  above  considered,  we  cannot  say  that 
the  verdict  is  not  supported  by  the  evidence.  This  disposi- 
tion of  the  case  renders  a  consideration  of  appellee's  motion  to 
dismiss  the  appeal  unnecessary.  The  record  does  not  affirm- 
atively show  any  prejudicial  error. 

Affibmed. 


WoLP  V.  The  City  op  Keokuk. 

1.  Xonleipal  Corporation:  niPRovsHENT  op  stbbbt:  ASSBasMENT.  Under 
section  466  of  the  Code,  cities  are  authorized  to  pass  an  ordinance 
assessing  upon  a  corner  lot  the  cost  of  macadamizing  one- fourth  of 
the  square  formed  by  the  intersection  of  the  streets.  Adams,  J.» 
diitenUng. 

Appeal  from  Lee  District  Court. 

Tuesday,  April  16. 

The  plaintiff  prays  for  an  injunction  restraining  the  city  of 
Vol.  xLvm — 9 
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Keokuk  from  enforcing  against  a  comer  lot,  which  plaintiff 
claims  to  own,  the  cost  of  macadamizing  one-fourth  of  the 
square  occupied  by  the  intersection  of  the  street  lying  in  front 
and  along  side  of  said  lot.  The  petition  alleges  that  the  lot 
in  question  is  of  the  width  of  fifty  feet  on  Concert  street,  and 
of  the  depth  of  one  hundred  and  forty  feet  on  Thirteenth 
street.  *The  answer  in  substance  alleges  that  the  city  had 
Concert  and  Thirteenth  streets  macadamized  according  to 
law  and  the  ordinances  of  said  city,  and  by  virtue  of  the  same 
authority  the  city  council  levied  the  assessment  set  forth  in 
plaintiff's  petition ;  that  such  assessment  was  made  by  appor- 
tioning the  expenses  and  costs  of  said  improvement  upon  the 
several  lots  or  parcels  of  land  in  said  blocks  in  proportion  to' 
the  frontage  of  said  lots  or  parcels  of  land  upon  said  improve- 
ment in  accordance  with  the  acts  of  the  General  Assembly, 
and  the  ordinance  of  said  city.  The  answer  further  alleges 
that  the  lot  in  question  extends  to  the  center  of  the  streets, 
and  that  it  fronts  eighty-three  feet  on  Concert  street.  A 
demurrer  to  this  answer  was  interposed.  The  abstract  does 
not  show  that  the  court  ruled  upon  the  demurrer,  the  only 
record  of  the  court's  action  being  that  the  cause  came  on  for 
hearing  on  the  bill,  answer  and  demurrer,  and  the  court 
ordered  that  the  bill  be  dismissed.     The  plaintiff  appeals. 

Sprague  &  Oibbons,  for  appellant. 

Craig  dt  CoUier,  for  appellee. 

Day,  J. — The  cause  was  submitted  to  the  court,  and  deter- 
mined upon  the  pleadings  alone.  No  proof  of  the  ordinance 
1.  MuiricriFAL  of  the  city  of  Eeokuk  was  introduced.  The  court 
)^m^r^vt<mi^ni'  caunot  take  judicial  notice  of  the  ordinances  of  a 
aft^t^smen't.  city.  OoTvin  V.  WeUs,  8  Iowa,  386.  The  answer 
alleges  that  the  assessment  in  question  was  made  in  accordance 
with  the  acts  of  the  General  Assembly,  and  the  ordinances  of  the 
eity ,  Upon  the  pleadings  we  must  presume  that  the  assessment 
waB  made  in  accordance  with  the  ordinances  of  the  city.     The 
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only  question  fairly  presented  for  oar  consideration  is  this :  Was 
the  assessment  made  in  accordance  with  the  acts  of  the 
General  Assembly  ?  In  other  words,  do  the  general  laws  of  this 
State  authorize  a  city  to  provide  by  ordinance  for  the  assess- 
ment upon  comer  lots  of  the  cost  of  macadamizing  the  inter, 
sections  of  streets?  In  the  determination  of  this  question, 
we  attach  no  importance  to  the  claim  of  the  city  that  the 
lots  in  question  extend  to  the  center  of  the  street.  The 
statute  provides  that  the  city  council,  or  trustees  of  any  in- 
corporated city  or  town,  whether  organized  under  special 
charter,  or  under  the  provisions  of  ch.  51  of  the  Revision  of 
1860,  and  the  acts  amendatory  thereto,  are  empowered  and 
authorized  to  provide  by  ordinance  for  the  constructing  of  the 
sidewal]LS,  for  the  curbing,  paving,  graveling  or  macadamiz- 
ing of  any  street,  avenue  or  alley,  or  any  part  of  either  of  the 
same,  and  for  the  constructing  of  gutters;  and  such  city 
council  or  trustees  shall  have  full  power  and  authority  to  pro- 
vide by  ordinance  for  the  levy  of  special  tax  upon  the  lots  or 
parcels  of  ground,  or  any  part  of  either  of  the  same,  fronting 
upon  or  lying  along  the  street,  avenue  or  alley,  which  is  to 
be  improved,  or  is  improved,  for  the  purpose  of  defraying  the 
cost  thereof.  See  ch.  45,  Laws  Fourteenth  General  As- 
sembly, §§1  and  2.  This  chapter  is  continued  in  force  as 
to  cities  operating  under  special  charters.  Section  466  of 
the  Code  contains  substantially  the  same  provision  as  to 
cities  incorporated  under  the  general  incorporation  law.  Does 
this  statute  authorize  the  passage  of  an  ordinance  for  the 
assessment  upon  a  comer  lot  of  the  cost  of  macadamizing  one- 
fourth  of  the  square  occupied  by  the  intersection  of  the 
streets?  This  question  involves  a  determination  of  the  mean- 
ing of  the  words  fronting  upon  and  lying  along  the  street.  If 
the  streets  extend  in  front  and  along  side  of  a  lot,  then  the 
lot  may  be  said  to  front  upon  and  lie  along  such  streets. 
We  may  determine,  then,  the  meaning  of  these  words,  by  con- 
sidering the  relation  of  the  streets  to  the  lots.  What  idea  is 
conveyed  to  the  mind  when  it  is  said  that  a  lot  has  a  street 
in  front  of  it,  and  one  along  its  side  ?    Would  not  any  one 
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understand  that  he  might,  upon  such  streets,  pass  both  in 
front  of  and  along  the  side  of  the  lot  without  going  off  of  the 
streets  ?  Would  any  one  expect  to  find  such  a  lot  with  streets 
stopping  short  at  the  comer,  leaving  a  square  *piece  of  the 
ilimensions  of  the  width  of  the  streets,  not  included  within 
any  street,  and  oyer  which  he  could  not  go  without  a  tres- 
pass? We  are  satisfied  that  such  a  construction  would  do 
violence  to  the  usual  understanding  of  the  import  of  the 
terms  referred  to.  The  Revision,  §  29,  provides  that  words 
and  phrases  shall  be  construed  according  to  the  context,  and 
the  approved  usage  of  the  language.  We  think  that  the 
words  fronting  upon  and  lying  along  a  street,  as  employed  in 
the  statute  under  consideration,  mean  that  the  lot  is  so 
situated,  with  reference  to  the  streets,  that  it  is  readily  acces- 
sible upon  the  front  and  the  side.  This  meaning  includes 
the  idea  that  the  intersection  at  the  crossing  of  the  streets 
includes  the  part  of  the  street  which  the  lot  fronts  and  lies 
along.  It  is  necessary,  in  the  construction  of  this  act,  to  in- 
clude the  idea  of  breadth.  It  will  not  do  to  limit  the  street  to 
a  mere  line.  The  statute  authorized  the  passage  of  an  ordi- 
nance for  the  imposing  of  the  assessment  in  question. 
The  court  did  not  err  in  refusing  to  grant  the  injunction. 

Affuimbd. 

Adams,  J.,  dissenting. — It  is  not  provided  that  there  shall  be 
assessed  upon  each  lot  the  cost  of  improving  that  part 
of  the  street  which  is  in  front  of  it.  To  my  mind,  the 
meaning  of  the  statute  is,  that  the  cost  of  the  entire  improve- 
ment shall  be  assessed  upon  the  lots  which  front  upon  the 
improvement.  According  to  this  view  the  cost  of  improving 
the  square  at  the  intersection  is  to  be  distributed.  It  is  a 
part  of  the  street,  and  being  such,  the  cost  of  improving  it 
may  be  assessed  upon  lots  fronting  upon  the  street.  If  this 
view  is  not  correct,  I  think  the  cost  would  fall  upon  the  city, 
for  I  do  not  think  that  a  lot  can  be  said  to  front  upon  a 
square  upon  which  it  merely  comers. 
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BUBUHGTOM  &  HSHDBBSON   COUNTT  FlBBT  COMPAHT  T.  DaTIS. 

1«  MuBkipal  CorpotatioB:  powbb  to  liobnss.  While  the  exclusive  power 
conferred  upon  a  city  to  grant  a  license  does  not  authorize  it  to  grant 
an  exdusiTe  license,  yet  such  power  is  conferred  when  it  is  author- 
ized  to  grant  or  refuse  a  license. 

2. : :  FBRKT.    It  is  competent  f o  r  the  Legislature  to  confer 

upon  a  city  the  right  to  grant  an  exclusive  license  to  ferry  across  the 
Mississippi  river. 

Appeal  from  Dei  Utainei  Diitriet  Cou/rt. 

TUBSDAT,  ApBIL   16. 

Action  to  enjoin  the  defendant  from  operating  a  ferry  across 
the  Mississippi  river,  between  the  city  of  Burlington  and  the 
opposite  shore.  The  plaintiff  claims  the  exclusive  right  to 
operate  a  ferry  across  the  Mississippi  river  at  the  city  of 
Burlington.  It  predicates  such  right  upon  an  ordinance  of 
the  city,  the  first  and  second  sections  of  which  are  in  the  fol- 
lowing words : 

"Section  1.  Therefore ^  he  it  ordered  by  the  City  Council  of 
the  City  of  Bwrlington.  That  in  consideration  of  the  premises, 
the  right  to  establish  and  maintain. a  ferry  across  the  Missis- 
sippi river,  between  this  city  and  the  opposite  shore  in  the 
State  of  Illinois,  is  hereby  granted  to  said  'Burlington  and 
Henderson  County  Ferry  Company,*  for  the  term  of  ten  years 
from  this  date,  without  charge  for  wharfage  or  other  tax, 
license  or  assessment  against  the  company;  Provided,  said 
ferry  company  shall,  in  all  other  respects,  comply  with  the 
provisions  of  Ordinance  No.  14  of  the  Revised  Ordinances  of 
this  city,  entitled  'Ferries,'  during  said  term  of  years.  If  the 
said  ferry  company  fails  to  run  their  boat  for  ten  days,  when 
the  river  is  navigable,  all  the  above  privileges  shall  be  for- 
feited; but  in  case  of  breakage  a  reasonable  time  shall  be 
given  for  repairs. 
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"Section  2.  That  the  rights  and  privileges  granted  to  said 
Btirliiigton  and  Henderson  County  Ferry  Company  are  exoln- 
BiTe,  and  no  other  license  to  ran  a  ferry  across  said  river 
shall  be  granted  by  the  city  of  Burlington  to  any  other  per- 
son,  company  or  body  corporate  for  the  term  of  ten  years  from 
this  date ;  Provided,  said  Burlington  and  Henderson  County 
Ferry  Company  shall  comply  with  the  conditions  and  restric- 
tions of  said  Olrdinanoe  Fourteen  of  the  Revised  Ordinances 
of  the  oity,  entitled  'Ferries/  or  other  ordinances  hereafter 
adopted  for  the  regulation  of  ferries.  ** 

The  defendant  does  not  deny  the  existence  of  such  ordi- 
nance, but  claims  the  right  to  operate  a  ferry  notwithstand- 
ing it.  His  right  is  predicated  upon  the  fact  that  he  is  duly 
licensed  under  the  Laws  of  Illinois,  and  by  the  proceedings  of 
the  proper  court  of  Illinois.  He  denies  that  the  city  council 
of  Burlington  have  the  power  to  exclude  him  from  such 
right.  He  sets  up  also  by  way  of  defense  that  the  plaintiff 
has  violated  the  terms  of  the  ordinance  and  forfeited  its 
rights  thereunder.  The  plaintiff  demurred  to  the  defendant's 
answer,  and  the  demurrer  was  sustained.  The  defendant 
appeals, 

HaU  dt  Baldtvin  and  Blake  dc  Hammacky  for  appellant. 

/,  tt  8.  K.  Trdcy  and  P.  Henry  Smyth,  for  appellee. 

Abams,  J. — The  city  council  has  only  such  power  as  has  been 
given  it  by  the  Legislature.  To  determine  whether  the  power 
to  grant  an  exclusive  right  to  operate  a  ferry  at  the  point 
mentioned  has  been  given,  we  have  to  inquire  whether  any 
act  has  been  passed  purporting  to  give  such  power,  and  if  so> 
whether  the  Legislature  had  power  to  pass  such  act. 

The  act  of  the  Legislature  upon  which  the  plaintiff  relies 
is  found  in  the  charter  of  the  city  of  Burlington,  approved 
June  10,  1845.  Section  15  of  the  Charter  provides  that  "the 
city  council  shall  have  power,  and  it  is  made  their  duty  to 
regulate  by  good  and  wholesome  laws  and  ordinances,  all  fer- 
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ries  across  the  Mississippi  river  from  said  city  to  the  opposite 
shore.  And  the  said  city  council  shall  have  fall  and  exdlu- 
sive  power  to  grant  or  refuse  license  to  keepers  of  ferries 
from  said  city  across  the  Mississippi  river  to  the  opposite 
shore." 

The  defendant  denies  that  the  charter  purports  to  confer 
upon  the  city  council  the  power  to  exclude  him  from  the  opera- 
tion of  his  ferry.  In  the  first  place  it  is  said  that  the  char- 
ter purports  to  grant  the  exclusive  power  to  license  ferries^ 
but  not  the  power  to  grant  an  exclusive  license  to  a  ferry.  In 
the  second  place  it  is  said  that  the  power  granted  is  to 
license  ferries  from  the  city,  and  that  even  if  the  city  council 
had  the  power  to  grant  an  exclunve  license  to  ferry  from  the 
city,  such  license  would  not  exclude  the  defendant's  right  to 
ferry  from  the  opposite  shore. 

As  to  the  first  point,  it  may  doubtless  he  said  that  the  ex- 
clusive power  to  grant  a  license  is  not  the  same  as  the  power 
1.  MTHficrpAL  *^  grant  an  exclusive  license.  By  granting  the  ex- 
pSrot?***'  elusive  power  to  license,  the  Legislature  doubtless 
iceoBe.  designed  to  provide  that  the  city  alone  should  exer- 

cise such  power.  Fanning  v.  Oregoire,  16  Howard,  524.  The 
power  to  grant  an  exclusive  license  must  be  found,  we  think,  if  at 
all,  in  other  words  of  the  charter.  Upon  looking  into  it,  we  find 
that  it  conferred  the  "power  to  grant  or  refuse  license. "  Herein, 
we  think,  was  conferred  the  power  to  grant  an  exclusive  license. 
The  power  to  license  necessarily  includes  the  power  to  prohibit 
unlicensed  persons  from  doing  the  acts  authorized  by  the 
Ucense,  The  power  to  refuse  license  necessarily  gives  the 
power  to  limit  the  issuance  of  licenses.  And  if  the  city 
council  has  power  to  limit  the  issuance  of  licenses,  we  see  no 
reason  why  it  may  not,  in  its  discretion,  and  with  a  view  to 
promoting  the  public  interest,  bind  itself  by  contract  with  a 
person  licensed  to  issue  no  other  license. 

The  mere  power  to  license,  or  to  license  and  regulate,  does 
not,  it  seems,  include  the  power  to  create  a  monopoly.  Chi' 
cago  V.  Rumpff,  45  HI.,  90 ;  Logan  dt  Sons  v.  Pyne,  43  Iowa, 
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524.  In  the  latter  case,  a  city  ordinance  was  held  void, 
which  was  made  to  confer  upon  the  plaintiffs  the  exclusive 
right  to  run  an  omnibus  line.  The  power  to  license  useful 
occupations  is  conferred  upon  a  city  council  to  enable  it  the 
better  to  regulate  the  mode  in  which  the  occupations  should  be 
exercised.  For  the  purpose  of  such  regulation,  any  reason- 
able restrictions  may  be  imposed;  but  the  exercise  of  the 
occupation  must  be  open  to  all  who  are  willing  to  comply 
with  the  terms  and  conditions.  Chicago  v,  Rumpff,  above 
cited.  This  is  the  rule  where  the  mere  power  to  license  is 
conferred.  But  where  the  power  to  refuse  licenses  is  con- 
ferred, we  think  that  such  rule  is  not  applicable. 

We  come  next  to  consider  that  the  charter  purports  only  to 
confer  the  power  to  license  ferries  from  the  city  to  the  oppo- 
site shore. 

The  defendant  claims  that  he  does  not  need  a  license  from 
the  city,  because  his  ferry  is  not  maintained  from  the  city,  but 
from  Illinois.  He  claims  that  the  right  which  the  plaintiffs 
ean  exercise  under  the  charter  is  different  from  the  right 
which  he  seeks  to  exercise,  and  that  the  plaintiff's  license, 
therefore,  does  not  exclude  him. 

The  Legislature,  in  conferring  upon  the  city  council  of 
Burlington  the  power  to  license  ferries  from  the  city,  confer- 
red aU  the  power  in  that  respect  which  it  possessed.  It  could 
not  give  any  rights  upon  the  Illinois  shore.  Weld  v.  Chap- 
many  2  Iowa,  524 ;  Oear  v.  Oear,  34  Bl.,  74.  For  the  same 
reasoif  the  defendant,  under  the  laws  of  Illinois,  could  ac- 
quire no  rights  upon  the  Iowa  shore.  The  fact,  then,  that  the 
Legislature  did  not  confer  more  power,  is  not  an  indication 
that  it  did  not  intend  to  confer  the  power  to  exclude  persons 
licensed  merely  under  the  laws  of  Illinois.  We  must  then 
hold  that  the  plaintiffs*  license  is  exclusive,  unless  the  rights 
conferred  by  it  are  different  from  those  which  the  defendant 
geeks  to  exercise ;  and  upon  this  point  we  have  to  say  that  we 
do  not  think  that  they  are.  The  plaintiffs  are  operating  a 
ferry  between  the  city  of  Burlington  and  the  opposite  shore, 
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and  the  defendant,  until  he  was  enjoined,  was  doing  the  same 
thing. 

If  the  license  is  not  exclusive,  it  must^  we  think,  be  for 
want  of  power  in  the  Legislature.  The  defendant  insists  that 
there  is  such  want  of  power.  Upon  this  point  he  says  that 
'*the  Mississippi  river,  being  a  free  navigable  stream,  vessels 
may  lajid  at  and  discharge  passengers  at  any  point  between 
high  and  low  water  mark,  for  that  they  have  the  same  right 
to  touch  and  make  fast  at  and  between  these  limits,  which 
are  a  part  of  the  river,  that  they  have  to  float  or  anchor  in 
mid  stream." 

Grants  of  exclusive  ferry  licenses,  however,  are  upheld.  They 
rest  upon  peculiar  ground.  A  ferry  is  in  some  sense  an  extension 

2^ . .    of  a  public  road.     Whatever  objection  there  may 

^^^'  be  to  the  creation  of  a  monopoly,  it  is  considered  as 

overcome  in  the  matter  of  a  ferry  by  the  consideration  of  the 
public  necessity  or  advantage.  In  Gooley  on  Constitutional 
Limitations,  593,  the  author  says :  "The  States  may  law- 
fully establish  ferries  over  navigable  waters,  and  grant 
licenses  for  keeping  the  same,  and  forbid  unlicensed  persons 
from  running  boats  or  ferries  without  such  license.  This 
also  is  only  the  establishment  of  a  public  highway,  and  it  can 
make  no  difference  whether  or  not  the  water  is  essentially 
within  the  State,  or,  on  the  other  hand,  is  a  highway  for  in- 
ter-State or  foreign  commerce."  The  author  cites,  in  this 
connection,  Conway  v.  Taylor's  ExeciUors,  1  Black,  603; 
ChUvers  v.  People,  11  Mich.,  618;  Fanning  v.  Oregoire,  16 
Howard,  624.  In  Conway  v.  Taylor's  Executors,  above  cited, 
it  was  held  that  the  authority  to  establish  and  regulate 
ferries  is  not  included  in  the  power  of  the  Federal  Govern- 
ment to  regulate  commerce,  under  the  Constitution  of  the 
United  States.  In  ChUvers  v.  People,  above  cited,  the  court 
said :  'Terries  are  as  clearly  creatures  of  local  legislation  as 
roads  and  bridges ;  and  the  establishment  and  regulation  of 
them  are  as  necessary  for  the  convenience  of  the  traveling 
and  business  public."     In  Jones  v.  Fanning,  Morris,  348,  a 
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question  arose  in  regard  to  the  power  of  the  Legislature  to 
grant  an  exclusive  license  to  ferry  across  the  Mississippi  river 
at  Dubuque.  The  court,  after  considering  the  objections 
urged  against  the  existence  of  such  power,  said:  '*The  con- 
clusion to  which  we  are  brought  on  this  subject  is  that  the 
Mississippi  river,  so  far  as  it  affords  facilities  for  transporta- 
tion, cannot  be  obstructed  or  monopolized.  It  is  a  common 
highway  and  forever  free.  But,  so  far  as  it  presents  an  ob- 
struction to  land  carriage,  it  is  left  to  the  sound  discretion  of 
the  Legislature  to  provide  means  for  surmounting  such  ob- 
structions by  means  of  ferries,  and  for  this  purpose  it  may 
even  give  individuals  exclusive  privileges,  within  reasonable 
limits,  when  done  in  good  faith,  for  the  purpose  of  furnishing 
an  indispensable  link  in  the  chain  of  transportation  on  dry 
land. "  Since  this  decision  a  large  number  of  exclusive  ferry 
licenses  have  been  granted  in  this  State,  and  we  are  not 
,  aware  that  the  power  of  the  Legislature  has  been  questioned 
in  this  respect,  from  the  time  of  that  decision  until  it  was 
done  in  this  case. 

The  point  is  made,  however,  by  the  defendant,  that  since 
the  decision  in  Jones  v.  Fanning,  a  restriction  has  been  imposed 
upon  the  power  of  the  Legislature  in  this  respect.  We  are 
referred  to  art.  I,  sec.  6,  of  the  Constitution  of  the  State. 
That  section  provides  that  "the  General  Assembly  shall  not 
grant  to  any  citizen  or  class  of  citizens  privileges  or  inmiuni- 
ties  which  upon  the  same  terms  shall  not  belong  equally  to  all 
citizens."  The  effect  of  this  restriction  we  need  not  consider 
further  than  to  observe  that  it  has  no  application  to  the  char- 
ter in  question,  unless  the  constitution  is  retroactive.  The 
charter  antedates  the  constitution.  As  to  the  operation  of  a 
constitution  it  is  said  in  Cooley  on  Constitutional  Limitations^ 
63 :  **We  shall  venture  to  express  the  opinion  that  a  con- 
stitution should  operate  prospectively  only,  unless  the  words 
employed  show  a  clear  intention  that  it  should  have  a  retro- 
spective effect."  The  learned  author,  in  the  same  connection^ 
after  commetiting  upon  the  rule  in  regard  to  the  operation  of 
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statutes,  says :  ''We  are  aware  of  no  reasons  applicable  to 
ordinary  legislation,  which  do  not,  upon  this  point,  apply 
equally  well  to  constitutions.^  A  similar  view  seems  to  have 
been  taken  in  AUbyer  v.  State,  10  Ohio  N.  8.,  588.  We  are 
of  the  opinion  that  the  provision  of  the  charter  in  question 
did  not  become  void  upon  the  adoption  of  the  constitution 
with  the  restriction  referred  to. 

One  question  remains  to  be  considered.  The  ordinance 
under  which  the  license  is  derived  provides  that  if  the  ferry 
company  fails  to  run  its  boat  for  ten  days,  when  the  river  is 
navigable,  all  privileges  shall  be  forfeited.  The  answer  avers 
that  the  plaintiff  has  neglected  for  periods  of  from  six  weeks 
to  two  months,  and  at  various  times,  to  operate  its  boat ;  and 
trade  and  travel  have  been  driven  from  the  city;  and  the 
ferry  has  not  been  run  for  the  accommodation  of  the  public, 
but  at  the  whim  of  those  in  charge.  The  answer,  however, 
does  not  aver  that  the  plaintiff  neglected  to  run  a  boat  for 
ten  days,  when  the  river  was  navigable.  It  is  not  shown  to  us, 
then,  that  anything  has  transpired  by  reason  of  which,  under 
the  ordinance,  a  forfeiture  could  be  declared. 

We  think  that  the  demurrer  to  the  defendant's  answer  was 
properly  sustained. 

Affibmed. 


Digitized  by  LjOOQIC 


140 


SUPREME  COURT  OF  IOWA, 


Ahem  v.  The  Dubuque  Lead  and  Level  Mining  Company. 


Aherh  v.  The  Dubuque  Lead  and  Level  Minino  Co.  et  al. 

L  Miaet  wM  Mining:  draikage  :  constitutional  law.  Section  1229  of 
the  Uode,  providing  that  any  person  who  shall  by  drains  or  adit  levels, 
rid  lead- bearing  mineral  lands  of  water,  making  them  productive  or 
available  for  mining  purposes,  shall  be  entitled  to  receive  one- tenth 
of  all  the  lead  mineral  taken  therefrom,  is  not  in  conflict  with  the 
constitution. 

Argum^efU  1.  The  statute  is  identical  in  principle  with  those  regu- 
lAting  party  walls  and  partition  fences,  and  provides  only  that 
ane  should  comi>en8ate  another  for  outlays  lawfully  made  by 
which  he  himself  has  been  benefited. 

Aryunt^rU2,  The  act  of  building  the  adit  is  lawful,  because  it 
tends  to  promote  the  public  interest,  and  is  productive  of  pub- 
lic good.    RoTHBocK,  Ch.  J.,. and  Servers,  J.,  diMtenUng. 

Appeal  fr(ym  Dubuque  District  Court. 
Tuesday,  April  16. 


k 


The  petition  alleges  that  plaintiff  is  the  owner  of  certain 
mineral  lands,  and  leased  the  same  to  the  defendant,  the  Da- 
hnquii  Lead  and  Level  Company,  on  condition  of  receiving  one- 
Mth  part  of  all  mineral  raised ;  that  defendant  has  raised  a 
large  amount  of  lead  ore,  and  that  plaintiff  is  entitled  under  the 
law  to  recover  the  value  of  one-fifth  thereof.  Defendant  Cham- 
berlaiB  intervened  in  the  action,  and  answered  the  petition,  al- 
leging that  ''he  is  now,  and  previous  to  the  time  of  raising  the 
mineral  claimed  by  plaintiff  he  was,  the  owner  of  an  adit  level 
runmng  through  the  premises  of  plaintiff,  made  for  the  pur- 
pose of  draining  the  mineral  lands  through  which  it  runs,  in- 
cluding the  lands  of  said  plaintiff ;  that  by  said  level  the  lands 
of  plaintiff  were  drained  of  water,  and  by  reason  thereof  the 
mineral  »  *  «  »  «  ^^s  obtained  and  raised,  and  the 
lands  rendered  productive  and  available  for  mining  purposes, 
and  under  the  laws  of  Iowa  this  defendant,  as  the  owner  of 
said  levels  is  entitled  to  one-tenth  of  the  mineral.** 
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A  demurrer  to  this  answer  was  overruled,  and  from  the 
decision  thereon  plaintiff  appeals. 

ll'iUon  dt  O'DonneU  and  Griffith  d  Knight^  for  appellant. 

Shiras,  Van  Diizee  d  Henderson  and  Fouke  dt  Lyon,  for 
appellee. 

Beck,  J. — ^I.  The  questions  raised  by  the  demurrer  involve 
the  constitutionality  of  the  statute  under  which  defendant 
claims  to  recover  one-tenth  of  the  mineral  as  owner  of  the 
adit  level.  Our  attention,  therefore,  is  directed  to  the  consid* 
eration  of  that  statute,  which  is  as  follows,  being  Code,  § 
1229: 

"Any  person  or  corporation,  who,  by  machinery,  such  aa 
engines  or  pumps,  or  by  making  drains  or  adit  levels,  or  in  any 
1.  MiKss  and  o^her  way,  shall  rid  any  lead  bearing  mineral  lands 
!U?!°f  oMuiSl  ^^  l^ftd  mines  of  water,  thereby  enabling  the  minera 
uonai  law.  ^^^  owuers  of  mineral  interest  in  said  lands  to 
make  them  productive  and  available  for  mining  purposes,  shall 
be  entitled  to  receive  one-tenth  of  all  the  lead  mineral  taken 
from  said  lands,  as  compensation  for  such  drainage."  The 
three  following  sections  prescribe  the  remedy  that  may  be  pur- 
sued to  recover  the  mineral,  or  the  value  thereof,  by  the  person 
or  corporation  draining  lands  as  contemplated  by  this  section. 
Two  sections  next  following  give  the  right  of  way  for  the  pur- 
pose of  carrying  the  water  away  from  the  mineral  lands,  and 
provide  for  the  means  of  determining  the  compensation  to  be 
paid  the  land  owner. 

Plaintiff  insists  that  this  statute  is  unconstitutional,  in  that 
under  its  provisions  a  citizen  may  be  deprived  of  his  property 
without  due  process  of  law,  and  his  property  may  be  in  a 
compulsory  manner  taken  by  another  for  private  purposes. 

Certain  familiar  principles  applicable  to  the  judicial  inter- 
pretation of  the  constitution  may  properly  be  stated  here. 
They  demand,  for  their  support,  neither  the  citation  of  authori- 
ties nor  argument,  for  they  are  familiar  to  the  profesaion.. 
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Courts  will  declare  statutes  unconstitutional  only  in  cases  that 
are  free  of  well  founded  doubts.  If  a  statute  be  capable  of  a 
construction  that  will  remove  constitutional  objections,  it 
will  be  adopted  instead  of  a  different  construction  which  would 
bring  the  law  in  conflict  with  the  constitution.  If  a  statute 
have  different  provisions,  some  of  which  are  unconstitutional, 
and  others  constitutional,  the  latter  will  be  supported  and  en- 
forced. So  if  separate  provisions  of  a  statute,  or  separate 
statutes  in  pari  materia,  are  not  all  constitutional,  those  which 
are  will  be  enforced. 

It  is  argued  that  those  provisions  of  the  Code  conferring 
upon  the  owner  of  an  adit  level  the  right  to  take  and  condemn 
the  right  of  way  over  lands,  and  to  construct  shafts  and  air 
holes,  are  in  conflict  with  the  constitution  under  prior  decis- 
ions  of  this  court.  It  is  unnecessary  to  enter  into  an  inquiry 
n|K>n  the  question  here  raised.  The  pleadings  do  not  show 
that  defendant  is  attempting  to  enforce  the  authority  con- 
ferred upon  him  under  the  section  of  the  Code  referred  to; 
nor  does  it  appear  that  he  ever  has  exercised,  or  attempted  to 
exercise,  that  authority.  The  pleadings  show  that  he  is  the 
owner  of  an  adit  level.  If  he,  in  connection  therewith,  has 
any  right  of  way,  we  will  presume  that  it  has  been  lawfully 
acquired  in  some  other  way  than  by  condemnation  under  the 
statute,  if  that  be  unlawful.  It,  therefore,  clearly  appears 
that  no  question  involving  the  validity  of  the  provisions  of 
the  statute  authorizing  condemnation  of  right  of  way  is  in 
this  case. 

n.  The  only  question  in  the  case  involves  the  validity  of 
section  1229,  above  quoted.  We  vrill  briefly  proceed  to  con- 
sider its  provisions  with  a  view  to  determine  its  constitution- 
ality. It  authorizes  the  owner  of  an  adit  level  to  recover  a 
compensation  for  the  benefit  his  outlay  of  money  and  exer- 
cise of  skill  have  bestowed  upon  owners  of  mines.  The 
work  resulted  in  freeing  the  mines  of  water,  which  had  ren- 
dered them  valueless.  It  was  intended  for  his  own  benefit, 
but  so  intimate  were  the  relations  between  his  property, 
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whereon  the  work  was  done,  and  the  property  of  the  person 
benefited,  that  it  conld  not  be  constracted  for  his  own  pur- 
poses without  conferring  benefit  upon  the  other.  The  mine- 
owner  avails  himself  of  the  skill  and  work  of  the  owner  of 
the  adit,  and  raises  mineral.  Ex  aquo  et  bono,  he  ought  to 
render  compensation  to  the  owner,  whose  outlays  have  en- 
riched him.  The  common  law  will  not  give  to  the  owner  of 
the  adit  a  remedy.  The  statute  in  question  does.  We  are 
utterly  unable  to  discover  any  particular  where  it  is  in  con- 
flict with  the  constitution.  It  is  identical  in  principle  with 
the  statute  regulating  party  walls  and  partition  fences,  and 
is  not  unlike  the  statutes  relating  to  the  drainage  of  swamp 
and  coal  lands,  and  the  change  of  water  courses.  The 
statutes  applicable  to  lost  goods  and  rafts,  and  vessels  adrift, 
involve  the  same  principles. 

The  foregoing  remarks  contemplate  the  case  of  the  owner 
of  the  adit  level  holding  lands  other  than  by  condemna- 
tion, under  the  provisions  of  the  Code  above  referred  to, 
and  that  he  owns,  or  is  a  lessee  of  the  land,  or  in  some 
other  way  acquired  the  right  to  construct  the  adit.  The 
case  presents  this  aspect,  for,  as  we  have  before  said,  the 
pleadings  do  not  show  how  defendant  acquired  the  possession 
of  the  land  upon  which  his  work  is  situated.  We  are  re- 
quired to  presume^  in  the  absence  of  a  showing  to  the  con- 
trary, that  he  acquired  it  lawfully.  If  he  could  not  acquire  it 
under  the  statute,  then  we  must  presume  he  did  not. 

The  objections  to  the  validity  of  the  statute  urged  upon 
our  attention  are  indefinite,  and  rather  present  general 
thoughts  as  to  the  sacredness  of  private  property  and  rights, 
which  the  law  protects,  than  point  out  how  these  are  inter- 
fered with  in  an  unconstitutional  manner  by  the  statute  in 
question.  It  is  said  an  adit  was  constructed  without  plain- 
tiff's knowledge  and  consent,  and  its  owners  are  now  claiming 
•to  take  plaintiff's  property  without  his  consent.  The  first 
statement  of  this  proposition  may  be  admitted  as  true ;  the 
iseoond  cannot  be.     The  plaintiff  is  not  compelled  to  work 
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his  mine  drained  by  the  adit.  If  he  does,  the  law  requires 
him  to  render  one-tenth  of  the  ore,  or  its  value,  as  com- 
pensation for  the  benefits  he  derives  from  the  adit.  There 
is  no  taking  of  private  property,  but  the  recovery  of  compen- 
sation for  benefits  rendered.  It  is  an  entirely  voluntary  mat- 
ter with  the  plaintiff  to  work  his  mine,  and  thus  be  brought 
under  obligation  to  render  compensation  to  defendant.  The 
law  presumes  he  consents  to  rendering  the  compensation  when 
he  avails  himself  of  the  benefits  for  which  the  law  declares  he* 
shall  render  compensation.  The  fact  that  the  adit  was  con- 
structed without  plaintiff's  knowledge  and  consent  in  no  man- 
ner affects  his  rights.  A  bridge  or  a  mill  is  bmlt  without  the 
knowledge  or  consent  of  those  who  use  it,  yet  when  a  man 
crosseB  the  one  or  has  his  grain  ground  at  the  other,  he  is 
under  obligation  to  pay  the  tolls  fixed  by  law. 

It  ig  urged,  against  the  vaUdity  of  the  statute,  that  it  fixes 
the  compensation  to  be  rendered  to  the  owner  of  the  adit. 
It  13  insisted  that  this  invalidates  the  statute.  It  is  claimed 
that  the  compensation  ought  to  be  determined  by  a  court  and 
jury,  or  the  Legislature  ought  to  provide  some  other  tribunal 
to  asBBBs  the  compensation  to  be  paid  for  the  benefits  received 
from  the  adit.  This  position  does  not  deny  the  right  of  the 
Legislature  to  provide  for  the  recovery  of  compensation,  but 
aesails  the  statute  as  unconstitutional,  on  the  ground  that  the 
iK)mpen3ation  is  fixed  by  the  Legislature  itself.  The  objection 
is  most  manifestly  unsound.  The  Legislature  can  fix  the  tolls 
to  be  charged  by  mill  owners,  and  the  owners  of  bridges ;  the 
charges  to  be  made  by  the  owner  of  wharves,  docks,  eleva- 
tors, etc.,  and  can  prescribe  a  tariff  of  freights  to  be  charged 
by  railroad  corporations.  It  is  not  claimed  that  a  court  and 
jury,  or  other  tribunal,  shall  be  called  upon  to  determine  the 
GompenBation  to  be  charged  in  such  cases.  Duiuque  v.  Stout, 
Z2  Iowa,  80 ;  Dvimque  v.  Stout,  Id.  47 ;  Munn  v.  lUinois,  4 
Otto,  lia ;  C.B.dk  Q.  R.  Co.  v.  Iowa,  Id.  155 ;  Peik  v.  C.  dt 
N,  W.  Ry  Co.,  Id.  164 ;  Winona  d  St.  Peter  Ry  Co.  v.  Blake, 
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Id.  180.  These  eases,  so  far  as  they  involve  legislative  power, 
are  not  dilBferent  from  the  one  before  us. 

It  is  said,  with  earnestness  indicating  alarm,  that  if  the  Leg- 
islature may  prescribe  one-tenth  it  may  one-half,  or  the  whole 
of  the  mineral  raised  by  the  owner  of  a  mine,  compensation 
to  be  paid  to  the  proprietors  of  the  adit.  It  is  not  at  all  per- 
missible for  the  courts  to  rob  other  branches  of  the  govern- 
ment of  their  constitutional  authority,  on  the  ground  of  a  fear 
that  in  some  imaginary  case  the  power  may  be  oppressively 
exercised.  We  must  presume  that  legislative  authority 
will  always  be  fairly,  justly  and  constitutionally  exercised. 
The  Legislature  has  authority  to  determine  the  (u)mpensation 
to  be  given  the  owner  of  the  adit ;  the  courts  must  presume 
the  determination  is  just. 

The  cases  above  cited  abundantly  support  the  position 
that  if  the  Legislature  possesses  the  power  to  authorize  the 
owner  of  the  adit  to  collect  a  compensation  from  those 
benefited  by  the  work,  and  impose  an  obUgation  upon  the  per- 
son benefited  to  pay,  it  has  the  authority  to  fix  that  compen- 
sation. 

It  is  said  that  the  statute,  hi  providmg  a  per  centum  of  the 
mineral  as  a  compensation,  cannot  operate  justly  or  equally 
in  all  cases,  for  the  compensation  ought  to  be  greater  in  some 
cases  than  in  others.  This  may  all  be  admitted.  The  doc- 
trine, if  adopted  by  this  court,  would  lead  us  to  hold  the  statutes 
authorizing  fixed  rates  of  tolls  for  ferries  and  bridges,  those 
providing  for  tolls  to  be  collected  by  mill  owners,  and  those 
fixing  compensation  for  recovery  of  rafts  and  vessels  adrift, 
all  unconstitutional.  In  some  cases,  the  persons  receiv- 
ing compensation  would  realize  more  for  their  outlays  and 
labor  than  would  be  received  in  other  cases.  But  these  stat- 
utes have  never  been  assailed  on  this  ground.  No  case  can  be 
found  where  a  court  has  refused  to  suppoi-t  a  law  on  the 
ground  that  it  operated  unjustly  in  some  cases — ^was  not  so 
framed  that  it  would  have  an  equal  operation  in  all  conceiv- 
able  cases.  The  courts  inquire  whether  the  Legislature  has 
Vol.  XLvm — 10 
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the  authority  to  enact  a  statute.  If  the  power  is  found,  they 
do  not  inquire  into  its  operation,  and  hold  it  void  because  of 
some  imaginable  inequality  that  may  occur  in  its  enforce- 
ment. But  we  have  devoted  more  time  to  tliis  branch  of  the 
case  than  it  merits. 

III.  It  is  said  that  the  pleadings  do  not  show  that  the 
owner  of  the  adit  constructed  it  for  the  purpose  of  raising 
mineral  from  his  own  land ;  that  unless  he  holds  an  interest 
in  mineral  he  could  not  have  such  community  of  interest  as 
would  make  the  plaintiff  Uable  to  him  for  compensation  on 
account  of  the  benefit  enjoyed. 

This  point  was  not  made  in  the  court  below,  and  caimot 
really  arise  upon  the  record.  The  demurrer  to  defendant's  an- 
swer was  based  upon  the  groimd,  and  no  other,  that  the  act 
under  which  defendants  claim  the  mineral  is  unconstitu- 
tional. The  extent  or  nature  of  defendant's  interest  in  the 
mineral  afifected  by  the  adit,  or  whether  he  had  or  had  not 
any  such  interest,  were  not  matters  alleged  or  denied  by 
the  pleadings  preceding  the  demurrer.  The  objection  under 
consideration  goes  to  the  rights  of  defendant  under  certain 
conditions — ^that  is,  he  can  have  no  right  which  a  court  will 
enforce,  unless  he  has  an  interest  in  the  mineral  affected  by 
the  adit.  This,  it  will  be  at  once  seen,  involves  a  matter  of 
fact.  No  such  fact  is  presented  or  denied  in  the  pleadings, 
and  the  absence  of  allegations  in  respect  to  it  is  not  a  ground 
of  demurrer.  There  can  exist  no  reason  for  disturbing  the 
decision  of  the  court  below,  whatever  conclusion  we  may 
reach  upon  this  point. 

Ill  view  of  the  fact  that  the  point  has  been  fully  discussed 
by  counsel  of  both  parties,  we  present  briefly  our  conclusions 
thereon* 

As  we  regard  the  law,  defendant's  rights  cannot  be  based 
on  any  community  of  interest  between  him  and  plaintiff,  but 
rather  upon  the  fact  that  plaintiff  is  benefited  by  a  work 
which  it  was  lawful  for  defendant  to  do,  that  is,  a  work  hay* 
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ing  for  its  object  the  draining  of  all  mines  generally  in  that 
locality. 

Is  such  a  work  for  such  an  object  lawful?  We  cannot 
doubt  that  it  is,  for  this  reaaon :  It  bestows  benefits  upon 
owners  of  mines,  by  enabling  them  to  obtain  valuable  metals 
that  were  before  inaccessible ;  it  restores,  as  it  were,  to  them 
their  property.  In  this  view  the  adit  owner  acts  the  part  of 
the  finder  of  lost  property,  or  of  one  who  takes  a  vessel  adrift. 
Sui'ely  the  statute  which  enforces  compensation  from  the 
owner  that  has  been  benefited  cannot  be  unconstitutional.  It 
is  identical  in  principle  with  the  statute  relating  to  lost  goods 
and  watercraft.  If  there  was  no  statute  on  the  subject,  it 
cannot  be  doubted  that  one,  by  means  of  an  adit,  might  law- 
fully drain  all  the  mines  in  his  neighborhood.  The  owners, 
ex  bona  et  €equOy  ought  to  compensate  him.  But,  in  the 
absence  of  a  statute,  he  cannot  recover  compensation.  The 
section  of  the  Code  cited  is  intended  to  compel  the  mine 
owners  to  do  that  which,  in  good  conscience,  they  ought 
to  do. 

The  act  of  building  an  adit  is  lawful,  for  the  reason  that  it 
is  a  matter  of  public  interest,  and  of  great  public  good.  To 
develop  wealth,  by  uncovering  the  mines  of  rich  metals,  tends 
to  promote  public  prosperity. 

We  conclude  that,  however  obnoxious  the  other  provisions 
of  the  Code  relating  to  the  rights  of  the  owner  of  an  adit  may 
be,  the  section  authorizing  him  to  recover  compensation  from 
the  owners  of  mines^  for  the  benefits  they  have  received  from 
his  skill  and  outlays,  is  not  unconstitutional.  Surely  we  may 
hold  it  is  not  so  plainly  and  palpably  in  conflict  with  the 
supreme  law  of  the  State,  and  upon  the  question  there  is  not- 
such  absence  of  dioubt  that  we  are  required  to  hold  it  invalid. 

Affibiisd. 

BoTKBOcE,  Ch.  J.,  disienting. — ^Believing  that  the  foregoing, 
opinion   is  fundamentally  wrong,  and  that  the  principles. 
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therein  announced,  if  carried  to  their  logical  results,  will  se- 
riously impair  the  property  rights  of  the  citizen,  I  will  as 
briefly  as  can  be  done,  consistent  with  the  importance  of  the 
question  involved,  give  the  reasons  for  my  dissent. 

The  provision  of  the  Constitution  of  this  State,  that  "no 
person  shall  ]ye  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law, "  is  substantially  the  same  as  that  contained 
in  the  amendments  to  tlie  Federal  Constitution,  and  in  the 
constitutions  of  the  several  States.  These  provisions  are  fa- 
miliar, not  only  to  the  legal  profession,  but  to  the  public  at 
large,  and  are  justly  regarded  as  the  great  safeguard  of  the 
liberties  of  the  people.  "In  Magna  Charts  they  were  wrested 
from  the  King  as  restraints  upon  the  power  of  the  crown. 
With  us  they  are  imposed  by  the  people  as  restraints  upon  the 
power  of  the  Legislature."  If  disregarded  by  the  courts,  the 
life,  liberty,  and  property  of  the  citizen  are  at  the  mercy 
of  arbitrary  power.  It  may  seem  that  these  remarks  betray 
unnecessary  alarm  in  view  of  the  small  importance  to  the  pub- 
lic of  the  question  whether  appellant  in  this  case  shall  deliver 
to  appellee  one-tenth  of  the  lead  ore  raised  from  the  mine 
upon  appellant's  land.  But  when  the  principles  of  the  fore- 
going opinion  come  to  be  applied  to  other,  greater,  and  more 
varied  interests  aflFecting^the  public  at  large,  it  will,  in  my 
opinion,  be  just  cause  for  serious  apprehension. 

What  is  "due  process  of  law?"  It  is  properly  defined  as 
''Law  in  its  regular  course  of  administration  through  courts 
of  justice."  Bouvier's  Law  Die,  Vol.  1,  512;  Story  on  the 
Const.,  264,  661 ;  18  Howard,  272 ;  13  New  York,  378. 

It  does  not  mean  the  act  of  the  Legislature  which  deprives 
the  citizen  of  his  life,  liberty,  or  property.  If  such  is  its 
meaning,  a  fair  construction  of  the  constitution  would  be,  that 
no  person  should  be  deprived  of  these  rights,  unless  the  Leg- 
islature should  pass  a  law  taking  them  away.  This  would  be 
an  absurdity,  and  with  such  construction  the  constitutional 
limitation  of  power  would  be  a  barren  ideality,  utterly  mean- 
ingleBs. 
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It  is  said  in  the  majority  opinion  that  the  statute  in  ques- 
tion is  identical  in  principle  with  the  statute  regulating  party 
walls  and  partition  fences,  and  is  not  unlike  the  statutes  re- 
lating to  the  drainage  of  swamp  and  overflowed  lands,  and  the 
change  of  water  courses. 

As  I  read  these  statutes  they  are  wholly  unlike  the  one 
under  consideration,  so  far  as  the  authority  or  power  attempted 
to  be  exercised  by  the  Legislature  is  involved.  In  each  and 
all  of  them,  the  Legislature  has  provided  a  tribunal  clothed 
with  judicial  power,  to  determine  what  the  owner  of  the  prop- 
erty shall  pay  for  the  benefits  received.  What  would  be 
thought  of  these  statutes  if  their  provisions  should  arbitrarily 
fix  the  value  of  a  brick  partition  wall  at  so  much  per  foot,  or 
the  value  of  a  partition  fence  at  so  much  a  rod,  or,  to  make  an 
illustration  more  pertinent  to  the  question  before  us,  require 
the  owner  of  land  reclaimed  by  a  drain  or  ditch,  to  give  to  the 
proprietor  of  the  drain  or  ditch  one-tenth  of  the  com  grown 
upon  the  land,  without  regard  to  the  value  of  the  com,  or  the 
«08t  of  constructing  the  ditch,  and  without  regard  to  whether 
the  owner  of  the  land  consented  to  the  making  of  the  ditch  or 
drain  ?  With  due  deference,  I  submit  that  if  legislation  of  the 
character  supposed  is  not  depri^ang  the  citizen  of  his  prop- 
erty without  "due  process  of  law,"  then  it  is  competent  for  the 
Legislature  to  enact  that  a  person  may  become  indebted 
without  his  consent,  and  require  him  to  pay  the  debt  in  prop- 
erty at  a  certain  fixed  and  arbitrary  value. 

The  majority  opinion  also  likens  the  law  in  question  to  the 
statutes  applicable  to  lost  goods,  and  rafts  and  vessels  adrift. 
It  must  be  admitted  that  these  statutes  are  in  principle  the 
same,  with  this  important  exception :  The  finder  of  lost  prop- 
erty, and  one  who  takes  a  vessel  adrift,  is,  under  the  statute, 
entitled  to  a  percentage  of  the  value  of  the  property,  while  in 
the  statute  imder  consideration,  one  who  constructs  an  adit 
level  is  entitled  to  one-tenth  in  kind  of  the  mineral  reclaimed, 
without  regard  to  its  value.  This  tithing  is  required  to  be  paid 
as  long  as  the  mine  shall  be  worked,  without  regard  to  the 
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rise  and  fall  in  the  market  price  of  the  mineral.  I  know  of  no 
case  where  the  question  as  to  the  validity  of  the  statutes  ap- 
plicable to  lost  goods  and  vessels  adrift  has  been  raised,  but 
in  so  far  as  they  attempt  to  fix  an  arbitrary  compensation  to 
the  finder,  I  think  they  are  void. 

The  opinion  further  holds  that  the  objection  that  the  Leg- 
islature has  no  power  to  arbitrarily  fix  the  compensation  is 
most  manifestly  unsound,  because  it  has  been  held  that  the 
Legislature  may  fix  the  tolls  to  be  charged  by  mill  owners, 
and  the  owners  of  bridges,  the  charges  to  be  made  by  the 
owners  of  wharves,  docks,  elevators,  etc.,  and  can  prescribe  a 
tariff  of  freights  to  be  charged  by  railroad  corporations. 

All  this  must  be  admitted,  and  yet  I  think  these  powers  of 
the  Legislature  are  based  upon  a  different  principle  from  the 
statute  under  consideration.  They  are  intended  to  protect 
the  public  against  exorbitant  and  unreasonable  charges  made 
by  powers  and  corporations,  who  have  a  monopoly  of  certain 
lines  of  business,  and  to  fix  a  limit  beyond  which  they  shall 
not  charge  for  certain  services.  They  do  not  exact  anything* 
from  the  citizen  without  his  consent.  By  such  legislation  no 
person  is  required  to  take  his  grain  to  a  mill,  or  his  freight  to 
a  railroad.  He  can  use  his  own  property  as  he  sees  proper, 
and  no  one,  without  his  act,  has  the  right  to  demand  one- 
tenth,  or  any  part  of  it.  In  the  case  at  bar,  the  owner  of  the 
land,  whose  right  to  the  sole  and  exclusive  possession  extends  to 
the  center  of  the  earth,  is  required  to  deliver  one-tenth  in  kind 
of  his  mineral,  without  regard  to  its  value,  to  some  one  who 
has  drained  his  land  without  his  consent.  He  must  either 
do  this  or  cease  to  use  his  own  property  in  his  own  way.  He 
is  told  if  he  digs  in  his  own  soil,  and  piles  up  the  earth  on 
his  own  land,  he  must  deliver  to  another  one-tenth  of  the 
fruits  of  liiB  labor,  for  a  benefit  to  the  land,  by  reason  of  the 
drain,  and  lag  lips  are  sealed  against  disputing  the  justice  of 
Him  oompen.sation.  I  deny  that  another  can  be  empowered 
hy  the  Legislature,  without  his  consent,  to  construct  a  drain, 
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and  then  control  the  exercise  of  his  rightful  dominion  over 
his  own  land,  by  requiring  him  to  pay  tithes. 

The  majority  hold  that  the  Legislature  has  the  authority 
to  fix  the  compensation  to  be  given  to  the  proprietor  of  the 
drain,  at  one-tenth  of  the  mineral  reclaimed  and  raised,  and 
the  courts  must  presume  the  determination  of  the  Legislature 
is  just.  Suppose  that  the  statute  required  appellant  to  give 
one-half,  or  all  the  mineral  raised.  As,  in  the  opinion  of  the 
majority,  the  power  to  fix  the  amount  is  in  the  Legislature, 
must  the  courts  still  presume  that  the  determination  of  the 
Legislature  is  just  ?  At  what  point,  in  the  exercise  of  this 
power,  may  this  presumption  become  disputable  ? 

If  the  power  be  conceded  to  be  in  the  Legislature,  and  the 
courts  must  presume  it  has  been  justly  exercised,  there  is  no 
middle  ground  between  a  reasonable  compensation  and  total 
confiscation.  Just  compensation,  and  that  only,  can  be  re- 
covered, and  this  case  be  determined  by  a  judicial  tribunal, 
and  in  no  other  constitutional  manner. 

Seevebs,  J.,  concurs  in  this  dissent. 


McBrIDS    v.  HaBN    ET   AL.  I  48    151 

1118    471 

UKN :  FOREIGN  JUDoiiENT.  By  the  levy  of  an  attachment 
a  party  acquires  a  lien  on  real  estate  of  which  he  cannot  be  divested 
without  his  voluntary  act  or  day  In  court,  and  such  lien  will  not  be 
affected  by  a  decree  subsequently  rendered  in  a  court  of  another  State, 
in  a  proceeding  to  which  the  attachment  plaintiff  is  not  made  a  party. 

Appeal  from  Hardin  District  Court. 

Tuesday,  April  16, 

The  plaintiff  commenced  in  the  Hardin  District  Court  an 
action  at  law  against  the  defendant,  Geo.  W.  Ham,  to  re- 
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cover  damages  for  an  alleged  breach  of  contract.  An  attach- 
ment was  issued  therein,  and  certain  lands  were  attached  as 
the  property  of  said  defendant. 

The  intervener  filed  in  said  action  a  petition  of  interven- 
tion, in  which  she  claimed  the  said  land  belonged  to  her,  and 
asked  that  her  rights  thereto  be  adjudicated.  The  plain- 
tiff answered  said  petition,  substantially  denying  the  several 
allegations  therein.  The  defendant,  Geo.  W.  Ham,  failed  to 
appear  in  the  main  action,  and  judgment  was  rendered  therein 
against  him,  and  the  cause  continued  for  the  purpose  of  de- 
termimng  the  issue  between  the  plaintiff  and  intervener.  Such 
issue  was  by  the  court  below  found  for  the  plaintiff,  and  it 
was  adjudged  he  had  a  lien  on  the  attached  property,  from 
the  time  it  had  been  attached,  and  the  same  was  ordered  to 
be  sold.     The  intervener  appeals. 

Porter  iC'  Moir,  for  appellant. 

T.  Brown  and  Huff  d'  Reed,  for  appellee. 

Seevers,  J. — ^It  is  exceedingly  doubtful  whether  there  can 
be  a  trial  ds  novo  in  this  court,  but  as  the  cause  can  be  satis- 
factorily disposed  of  by  so  regarding  it,  we  shall  so  hold. 

The  undisputed  facts  are  that  George  W.  Ham,  the  defend- 
ant's ancestor,  was  the  owner  of  the  legal  title  of  record  to  the 
lands  in  controversy.  He  died,  leaving  the  defendant,  his 
brother,  and  their  mother  his  sole  heirs  at  law.  As  such  heir, 
the  defendant  was  the  owner  of  the  undivided  one-third  of 
said  lands  on  the  23d  day  of  October,  1874,  when  they  were 
duly  and  legally  attached  as  his  property.  Notice  of  the 
pendency  of  the  action  in  which  the  attachment  was  issued, 
however,  was  not  served  on  him  until  January  1,  1875,  in  the 
State  of  Ohio. 

On  the  21st  day  of  November,  1874,  the  intervener  com- 
menced an  action  in  the  court  of  common  pleas  for  Wayne 
county,  Ohio,  against  the  defendant  and  his  brother,  in 
which  she  alleged  the  lands  in  controversy  were  purchased  by 
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her  deceased  husband  with  her  money,  and  the  title  taken  in 
his  name  in  trost  for  her,  and  that  the  lands  descended  to  the 
defendant  and  his  brother  charged  with  a  like  trust,  and  she 
asked  that  they,  by  the  decree  of  said  court,  be  required  to  convey 
to  her.  Such  a  decree  was  entered  by  the  Ohio  court  on  the 
14th  day  of  January,  1875.  To  this  action  the  plaintiff  was 
not  made  a  party. 

The  court  below  rendered  judgment  against  the  defendant, 
and  therefrom  he  has  not  appealed. 

The  appeal  of  the  intervener  brings  before  us  the  single 
question  whether  the  judgment  of  the  court  below,  determin- 
ing that  plaintiff  has  a  valid  and  subsisting  lien  on  the  prop- 
erty in  controversy  from  the  time  the  same  was  attached,  is 
correct,  or  whether,  as  between  the  plaintiff  and  intervener, 
the  latter  is  the  owner  of  the  property.    The  intervener  insists : 

I.  That  as  plaintiff's  action  was  in  rem  in  which  he  sought 
to  subject  the  lands  to  the  pajonent  of  his  judgment  as  the 
property  of  the  defendant,  and  as  the  intervener  claimed  to 
own  said  lands,  no  judgment  should  have  been  rendered 
against  the  defendant  before  the  cause  was  ready  for  disposi- 
tion as  to  the  intervener.  In  support  of  this  proposition 
Pierson  v.  David,  4  Iowa,  410,  and  Curtis  v.  Smith,  42  Iowa, 
665,  are  cited.  The  cases  cited  were  of  an  equitable  charac- 
ter, while  the  plaintiff's  action  was  of  a  purely  legal  nature, 
and  the  action  of  the  court,  in  rendering  judgment  against 
the  defendant,  in  no  manner  prejudiced  the  intervener. 

Besides  this,  we  are  unable  to  find  any  objection  was  made 
in  the  court  below  to  its  action.  Certainly  no  exceptions 
were  taken  to  such  action,  and  it  cannot  be  raised  for  the 
first  time  here. 

n.  That  the  court  erred  in  holding  that  the  attachment 
created  a  lien  on  the  property  in  controversy  as  against  the 
intervener.  As  the  defendant  was  the  owner  of  the  legal 
I.  ATTACH.  ^^^  **  *^®  *™®  *^^  attachment  was  levied,  the 
fm£k  judff.'  burden  of  proof  was  cast  on  the  intervener,  and  it 
"^  '  was  for  her  to  show  to  the  satisfaction  of  the  court 
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that  she,  in  fact,  owned  the  property.  For  this  purpose  she 
introduced  in  evidence  the  decree  of  the  Ohio  court.  Be- 
tween her  and  the  defendant  such  decree  constituted  ample 
proof  that  she  was  such  owner,  and  between  them  it  has  the 
same  force  and  eflFect  as  in  the  State  of  Ohio. 

The  plaintiflF,  by  the  levy  of  the  attachment,  had  a  lien  on 
the  property  if  it  belonged  to  the  defendant,  or  on  any  in- 
terest he  had  therein.  It  was  entirely  competent  for  the  in- 
tervener to  show  he  had  no  such  interest.  But  the  lien  of 
the  plaintiflF  was  a  vested  right  or  interest,  of  which  he  could 
not  be  divested  without  his  voluntary  act,  or  ha\dng  his  day 
in  court.  This  he  never  has  had,  so  far  as  the  Ohio  decree 
is  concerned.  If  it  constituted  any  evidence  against  him,  it 
was  conclusive,  and  no  amount  of  proof  he  could  introduce 
contradictory  thereto  would  be  of  avail.  The  Ohio  decree,  if 
introduced  as  evidence  in  the  courts  of  that  State  against  the 
plaintiflF,  would  have  no  more  force  and  eflFect  than  so  much 
blank  paper. 

Unquestionably  the  plaintiflF,  by  the  levy  of  the  attachment, 
obtained  nothing,  unless  the  defendant  had  an  interest  in  the 
property  attached.  This  is  not  disputed.  But  the  point  is, 
has  it  been  so  established  ? 

The  Ohio  decree  has  not  as  against  the  plaintiflF  even  a  ten- 
dency in  this  direction.  If  the  evidence  before  the  Ohio 
court  had  been  introduced  below,  and  the  plaintiflF  had  been 
unable  to  oflFer  any  evidence  contradictory  thereto,  it  is  exceed- 
ingly probable  the  decision  of  the  court  below  would  have  been 
in  accord  therewith.  The  plaiutiflF*8  right  to  cross-examine 
the  witnesses  of  the  intervener,  and  object  to  the  admission  of 
improper  evidence,  was  full,  perfect,  and  complete,  and  he^ 
cannot,  without  his  consent,  be  deprived  of  such  right. 

There  was  no  other  evidence  introduced  tending  to  prove- 
the  intervener's  ownership,  except  the  declarations  of  the  de» 
'  fendant.     These,  it  is  claimed,  were  made  to  the  plaintiflF  aiid 
others.     As  to  the  latter,  there  was  nothing  to  show  the  plain- 
tiflF had  any  knowledge  thereof  until  after  the  levy  of  tli/ 
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attachment.  Be  this,  however,  as  it  may,  titles  to  real  prop- 
erty canuot  be  established  in  that  way.  If  what  is  claimed 
by  the  intevener  had  been  established  in  a  legal  and  compe- 
tent manner,  her  right  is  better  than  that  of  the  plaintiff,  and 
notice  to  him  before  the  levy  of  the  attachment  was  not  re- 
quired to  protect  such  right.  The  whole  trouble  with  the 
intervener  was,  in  a  nutshell,  that  there  has  been  a  failure  of 
proof  on  her  part. 

Many  authorities  have  been  cited  by  counsel.  We  deem  it 
unnecessary,  however,  to  refer  to  them.  The  principles 
which  underlie  this  cause  are  elementary  and  well  understood. 

Affibmed. 


Thompson  et  al.  v.  Winnebago  County  et  al. 

1.  Praetioe  in  the  Sapr«me  Court:  presukfttgn.  It  will  1)e  presumed,  in 
the  absence  cf  evidence  to  the  contrary,  tliat  an  order  of  the  court 
below  was  sustained  by  sufficient  proof. 

t.  AdmLaistrator:  good  wili^.  The  book  of  a  land  and  tax- paying  agent, 
containing  the  names  and  addresses  of  lils  correspondents,  consti* 
tutes  the  good  will  of  his  business,  and  his  ucLainistnilor  may  be 
required  to  return  it  as  assets  of  the  estate 

Appeal  from   Winnebago  Cireuit  Court, 

Wednesday,  April,  17, 

The  appellees  are  creditors  of  the  estate,  and,  as  such,  filed  a 
motion  in  the  Circuit  Court  stating  that  the  deceased,  at  the  time 
of  "his  death,  was  acting  as  a  land  agent,  paying  taxes,  sell- 
ing lands,  etc.,  for  non-residents  and  others,  and  kept  a  book 
containing  a  list  of  the  names  and  addresses  of  correspond- 
ents and  persons  whom  he  did  business  for  as  a  land  agent, 
and  such  names  and  addresses  constituted  the  good  will  of 
such  business,  and,  by  rea^:  3n  thereof,  is  of  the  value  of  one 
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thonsand  dollars, "  and  they  asked  the  court  *'to  require  the 
administrators  to  inventory-  and  return  the  same  as  assets  of 
the  estate.**  The  court  made  the  order,  and  the  plaintiffs  ap- 
peal. 

B,  F.  Hartshorn,  for  appellants. 

Ransom  <t  Olmsted  and  Bush  dt  Bush,  for  appellees. 

Seeyebs,  J. — ^Both  the  abstract  and  arguments  of  counsel 
are  exceedingly  brief.  The  order  of  the  court  is  as  follows : 
"The  administrators  are  ordered  *  *  *  *  to  inventor}^ 
i^^^p^,^,j.,„  and  return  as  assets  of  the  estate  *  *  a  certain 
fuTim^J??.*  book  containing  a  list  of  names  and  addresses  of 
f*uiiiption.  persons  and  correspondents,  together  with  the  good 
will  of  the  business  of  deceased  as  a  land  agent.  The  same  to 
be  assets  subject  to  sale. "  We  have  no  knowledge  what  facts 
were  before  the  court  at  the  time  the  order  was  made,  except  as 
apjmars  therein.  So  far  as  we  can  judge,  the  matters  stated  m 
tlii^  iQotion  were  in  no  manner  controverted.  The  presumption 
is  there  was  sufficient  evidence  before  the  court  to  justify  the 
order.  The  rule  is  well  established  that  error  must  affii-ma- 
tively  appear.  It  must  be  presumed  the  list  of  names  and 
book  containing  the  same  were  of  the  value  of  $1,000,  and 
that  the  same  was  the  property  of  the  estate. 

The  book  clearly  was  property  and  so  was  the  list  of  names, 
s.  AtmiNis-  because  it  required  time  and  care  to  compile  it 
jTwiri  will'.  and  the  finding  of  the  court  that  it  was  of  value 
ami  belonged  to  the  estate  is  conclusive,  because  we  do  not 
havf  the  evidence  before  us,  and  error  cannot  be  presumed. 
Besides  this,  we  do  not  know  that  there  are  any  parties  plain- 
tiff other  than  the  administrators.  There  is  nothing  to  indi- 
cate there  is  any  one  making  an  adverse  claim  to  this  property 
and  why  the  administrators  should  object  we  are  at  a  loss  to 
imagine. 

Affibmbd. 


^ 
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Indbpbkdemt  School  District  No.  8  op  Burr  Oak  Township 
V.  Independent  School  Dibtriot  of  Burr  Oak. 

1.  BehoQl  Diftriet:  organization  op  independent  distbict.  Whero  the 
board  of  directors  had  in  due  form  created  a  sub-district,  and  then  a 
TOte  was  obtained  in  such  sub-district  in  favor  of  an  independent 
organisation,  it  was  ?uid  that  the  fact  that  a  sub-director  had  not 
been  elected  before  the  organization  of  the  independent  district  did 
not  invalidate  such  organization. 

2. :  ACT  op  legislature.    An  act  of  the  Legislature  curing  an 

informality  in  the  election  at  which  the  question  of  organizing  an 
independent  district  was  submitted  would  not  have  the  effect  to- 
change  or  modify  the  boundaries  of  such  independent  district. 

Appeal  from  Winneshiek  Circuit  Court. 

Wednesday,  April  17. 

The  plaintiff  claims  of  the  defendant  the  sum  of  $961. 83» 
The  cause  was  submitted  to  the  court  upon  the  pleadings,  and 
ttie  following  agreed  statement  of  facts : 

1.  That  prior  to  January  25, 1867,  the  plaintiff  and  defend- 
ant constituted  and  composed  sub-district  No.  5  of  Burr  Oak 
Township  in  said  county. 

2.  That  on  said  25th  day  of  January,  1867,  the  iiihabit- 
ants  of  said  sub-district  attempted  to  organize  the  same  into 
the  Independent  District  of  Burr  Oak,  but  owing  to  an  infor- 
maUty  in  the  election  its  organization  was  declared  illegal  and 
void  by  the  supreme  court. 

3.  That  afterwards,  and  at  a  special  meeting  of  the  board 
of  directors  of  the  district  township  of  Burr  Oak,  in  said 
county,  held  December  13,  1873,  such  board  appointed  J.  H. 
Potter  as  sub-director  of  sub-district  No.  5  of  such  township. 

4.  That  such  sub-director  duly  qualified  and  acted  in  thai 
capacity,  by  employing  teachers  for  such  sub-district  No.  5, 
and  doing  such  other  aet«  as  the  law  required  of  him. 


Digitized  by  VjOOQIC 


158  SUPREME  COURT  OF  IOWA, 

Ind.  School  Dist.  Xo.  8  v.  Ind.  School  Dist.  of  Burr  Oak. 

5.  That  at  such  meeting,  viz,  on  December  13,  1873, 
there  was  a  petition  presented  to  such  board  duly  signed  b)' 
forty-three  qualified  electors  of  said  district  township,  asking 
that  a  vote  be  taken  therein  upon  the  question  of  separate  and 
iiiilejM  ndent  organization  of  the  sub-districts  of  said  district 
township,  which  was  by  said  board  duly  granted,  and  a  meeting 
duly  called  for  the  purpose  of  voting  for  or  against  such 
organisation  on  the  14th  day  of  Februarj%  1874,  whereof  due 
notice  was  given  by  the  secretary  of  said  district  township 
board. 

6.  That  at  an  adjourned  meeting  of  said  board,  held  on 
January  17,  1874,  said  board  passed  a  resolution  creating  a 
new  sub-district,  No.  8,  in  the  southern  portion  of  said  sub- 
district  No.  5,  and  embracing  the  following  territory,  viz : 
Sections  No.  27,  34,  35,  and  26  of  said  district  township, 
except  eighty  rods  in  width  across  the  north  half  of  said  sec- 
tion ^6. 

7.  That  at  the  said  meeting  called  therefor  on  the  14th  day 
of  February,  1874,  at  9  o'clock  a.  m.  of  said  day,  at  the  usual 
plaee>  a  vote  was  duly  taken  by  the-  legal  voters  of  said  dis- 
triet  township,  for  or  against  separate  and  independent  organ- 
izations thereof,  resulting  in  there  being  fifty-three  votes  casty 
all  in  the  affirmative  of  said  question. 

S.  That  on  such  meeting,  viz  :^  February  14,  1874,  said 
board  gave  due  notice  that  on  the  9th  day  of  March,  1874,  it 
being  the  second  Monday  of  March,  a  meeting  would  be  held 
in  each  sub-district  of  said  district  township  by  the  qualified 
electoi-s  thereof,  for  the  purpose  of  organizing  into  independ- 
ent districts,  and  electing  officers  as  provided  by  law,  and 
gave  to  such  new  sub-district  the  name  of  "Sub-District  No. 
a  of  Burr  Oak  Township." 

9.  That  all  sub-districts  in  such  district  township,  includ- 
ing sub-districts  No.  5  and  8  (parties  above),  met  in  pur- 
suance of  such  call  and  notice,  and  duly  organized  by  the 
election  and  qualification  of  the  proper  officers  of  such  sepa- 
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rate  and  independent  organizations,  on  the  9th  day  of  March, 
1874. 

10.  That  after  such  organization  by  such  sub-district  a^ 
an  independent  district,  and  on  the  9th  day  of  March,  A.  D. 
1874,  the  officers  thereof  elected  and  qualified,  as  aforesaid, 
levied  by  proper  resolution  therefor  the  sum  of  $200  for  the 
purpose  of  a  school-house  fund,  and  $40  as  contingent  fund, 
and  $200  as  teachers'  fund,  and  by  proper  resolution  deter- 
mined to  call  their  thus  organized  district  by  the  name  of  ^ 
"The  Independent  School  District  No.  8  of  Burr  Oak.** 

11.  That  on  the  18th  day  of  March,  A.  D.  1874,  the  Leg- 
islature of  the  State  of  Iowa  passed  a  special  act,  as  set  up  in 
the  sixth  paragraph  of  defendant's  answer,  which  act  took 
effect  April  9,  1874. 

12.  That  said  Independent  School  District  No.  8  has  built 
a  good  brick  school-house  during  the  summer  or  fall  of  1874, 
and  has  regularly  performed  the  functions  of  an  independent 
school  district  since  its  organization. 

13.  That  about  the  81st  day  of  March,  1875,  Peter 
Pfeiffer,  then  secretary  of  said  independent  school  district  of 
3urr  Oak,  defendant  herein,  presented  to  the  plaintiffs*  treas- 
urer the  tuition  bill  hereto  annexed,  marked  Exhibit  ''A,** 
and  received  payment  therefor,  viz : 

EXHIBIT  "A.** 

BuBB  Oak,  Iowa,  March  80,  1875. 

School  Dibtmot'No.  8,  Dr. 

To  Burr  Oak  Independent  School  District. 

To  16  weeks'  tuition  of  Miss  Amanda  Berry,  at  the  aver- 
age rate  of  35^^  per  week,  $5.68. 

Please  pay. 

Pbtbr  Pfeiffer,  Secretary. 

14.  That  about  the  same  time,  the  said  Peter  Pfeiffer, 
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secretary  aforesaid,  presented  to  plaintiff  the  other  tuition 
bill  hereto  annexed,  marked  "Exhibit  B,'*  and  demanded 
payment  of  the  same,  which  was  refused,  viz : 

EXHIBIT  "B." 

March  16,  1875. 
Mr,  Ira  Joh^json,  Dr. 

To  Burr  Oak  Ixdbpbndent  School  District. 

To  9  weeks*  tuition  of  Neumel  Johnson  at  $2.00  per 

month  -----       $4.50 

To  3  days'  tuition  of  Ed.  Johnson  at  $2.00  per 

month         .....        .30 

To  5  weeks' tuition  of  Josephine  Johnson  at  $2.00 

per  month  ...  -       $2.50 

During  fall  and  winter  terms  of  1874  and  1875        

$7.30 
Please  pay. 

P.  Pfeiffbr,  Secretary. 

15.  That  May  22,  1875,  said  district  township  board  of 
directors  met  and  completed  the  division  of  assets  and  liabili- 
ties between  the  plaintiff  and  defendant,  according  to  equity^ 
and  good  conscience,  giving  to  the  plaintiff  the  sum  of  $961.2S 
and  ordering  that  the  defendant  pay  the  same  to  plaintiff — 
which  1ms  never  yet  been  done — which  division  of  assets  is 
fair  and  equitable,  if  said  board  of  directors  had  authority 
to  make  a  division  of  them.  That  immediately  thereafter, 
Baid  board  disorganized. 

The  act  of  the  Legislature  referred  to  in  this  statement  of 
facti,  IB  as  follows :  '* Whereas,  on  the  25th  day  of  January, 
1867,  an  election  was  held  in  sub-district  No.  5,  distriei 
township  of  Buir  Oak,  Winneshiek  county,  for  the  purpose 
of  organizing  such  sub-district  and  certain  contiguous  terri- 
tory into  an  independent  district;  and  whereas  an  infor- 
mality existed  in  conducting  such  election  by  opening  the  poUa. 
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at  one  o'clock,  p.  m.,  instead  of  nine  o'clock,  a.  m.,  as  required 
bylaw;  therefore, 

Be  it  enacted,  etc.  That  the  organization  of  such  independ- 
ent district  of  Burr  Oak,  so  far  as  it  relates  to  the  territory 
of  said  independent  district  within  the  township  of  Burr  Oak, 
but  not  that  portion  claimed  by  the  district  from  Harper 
Township,  is  hereby  declared  legal,  and  all  the  acts  of  the 
officers  thereof,  and  all  bonds  issued  and  all  taxes  levied 
except  as  above  by  authority  of  such  independent  district,  or 
the  officers  thereof,  so  far  as  they  would  be  affected  by  the 
informality  in  the  election  aforesaid,  shall  be  of  the  same 
force  and  effect  as  if  it  had  been  in  all  respects  in  compliance 
with  law. " 

The  court  dismissed  plaintiff's  petition  and  rendered  a 
judgment  against  plaintiff  for  costs.     The  plaintiff  appeals. 

John  T.  Clark  dt  Co.,  for  appellant. 

E,  K,  Coolfijy  for  appellee. 

Day,  J. — I.  The  position  of  the  defendant  is  that  at  the  time 
of  the  election  of  February  14,  1874,  on  the  question  whether 
all  the  sub-districts  in  said  district  township  of  Burr  Oak 
1.  SCHOOL  di*..  should  organize  as  separate  independent  districts, 
iMUon^^ffn"'    the  plaintiff  was  not  a  sub-district,  but  the  terri- 

dependent 

dtetrict.  tory  now  claimed  by  plaintiff  was,  and  for  a  long 

time  had  been,  and  now  is,  within  the  jurisdiction  of  defendant. 
Section  I79f)  of  the  Code  provides :  "The  board  of  directors 
shall,  at  their  regular  meeting  in  September,  or  at  any  special 
meeting  called  thereafter  for  that  purpose,  divide  their  town- 
ships into  sub-districts,  such  as  justice,  equity  and  the  inter- 
ests of  the  people  require ;  and  may  make  such  alterations  of 
the  boundaries  of  sub-districts  heretofore  formed  as  may  be 
deemed  necessary;  ***♦♦**♦  provided, 
that  the  boundaries  of  sub-districts  shall  conform  to  the  lines 
ef  congressional  divisions  of  land;  and  that  the  formation 
Vol.  xlviu — 11 
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and  alteration  of  sub-districts,  as  contemplated  in  this  section, 
shall  not  take  effect  until  the  next  sub-district  election  there- 
after, at  which  election  a  sub-director  shall  b?  clotted  for  the 
new  sub-district."     Section  171  s  of  the   Code  provides  that 
the  annual  sub-district  election,  for  the  election  of  sub-director, 
shall  be  held  on  or  before  the   first   Monday  in  March,  of 
which  five  days  notice  shall  be  given.     S.^-tions  1815  to  1820 
of  the  Code  provide  for  the  organization  of  the  sub-districtfe 
of  any  district  township  into  separate  and  independent  dis- 
tricts.    On  the  13th  day  of  December,  1873,  a  petition  was 
duly  presented  to  the  board  of  directors  of  the  district  town- 
ship of  Burr  Oak,  as  provided  in  these  sections,  asldng  that  a 
vote  be  taken  upon  the  question  of  separate  and  independent 
organization  of  the  sub-districts  of  said  township,  and  the 
board  ordered  that  an  election  be  held  for  that  purpose  on 
the  14th  day  of  February,  1874.     Subsequently  to  the  mak- 
ing of  this  ord?r,  and  before  said  elecition  was  held,  to-wit : 
January   17,    1874,  at    an    adjourned    meeting,   the   board 
2)assed  a  resolution  creating  a  new  district,  No.   8,  embrac- 
ing the  territory  claimed  by  plaintiff,  in  the  southern  portion 
of  Sub-District  No.  5,  which  embraced  the  territory  of  both 
plaintiff  and  defendant.     The  election  was  duly  held  on  the 
14th  day  of  February,  1874,  and  resulted  in  an  unanimous 
vote  in  favor  of  inde2)endent  organization. 

The  position  of  appellee  is,  that  because,  at  tlie  time  of  this 
election,  sub-district  No.  8  had  not  elected  a  sub-director,  it 
wan  not  a  sub-district,  and  hence  the  election  did  not  create 
it  into  an  independent  district.  But  this  construction  of  the 
etfctit  of  the  action  of  the  board,  and  the  electi(m,  would,  we 
think,  be  too  narrow  and  technical.  It  was,  we  think,  a  sub- 
district,  although  its  organization  as  such,  for  the  purj^ose  of 
employment  of  teachers,  etc.,  could  not  take  effect  until  the 
ekition  of  a  sub-director.  The  election  held  in  February 
gave  it  an  independent  organization,  and  obviated  the  neces- 
sity of  holding  an  election  for  sub-director  on  the  first  Mon- 
day in  March.     On  the  second  Monday  in  March,  pursuant 
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to  notice  duly  given  by  the  board  of  directors  of  the  district 
township,  this  sub-district  duly  organized  by  the  election  and 
qualification  of  the  proper  officers,  and  thus  completed  its 
organization  as  an  independent  district. 

II.  It  is  claimed,  however,  that  the  act  of  the  Legislature 
of  the  18th  day  of  March,  which  took  effect  April  9th,  1874, 
2.  — : :    legalizing  the  independent  district  of  Burr  Oak, 

tare.  '    Operated  to   constitute   the  territory  claimed   by 

plaintiff  a  part  of  said  independent  district.  We  think  this 
act  cannot  be  allowed  to  have  the  effect  of  re-attaching  to 
said  district  territorj'  which  before  had  been  properly  segre- 
gated and  organized  into  an  independent  and  separate  cori)ora- 
tion. 

III.  It  is  conceded  that  the  division  of  assets  made  by  the 
board  of  directors  of  the  district  township  is  equitable.  The 
character  of  plaintiff  as  an  independent  district  being  estab- 
lished, the  power  to  make  this  division  is  conferred  by  section 
1820  of  the  Code. 

Under  the  facts  submitted,  plaintiff  should  have  had  judg. 
ment  for  the  amount  claimed, 

Bevebsed. 


FuLLBB  &  Co.  V.  Hunt  et  al. 

1.  Homa'^tead  Act:  mortgage.    A  person  who  has  entered  land  under  the 

homestead  act  can  execute  a  valid  mortsrago  upon  the  same  prior  to 
the  time  when  he  is  entitled  to  make  final  proof.  It  is  not  the  pur- 
pose of  the  act  to  protect  the  land  so  entered  from  a  lien  created 
thereon  by  the  person  entering  it. 

2.  :   :  The  execution  of  a  mortgage  is  not  of  itself  an 

alienation. 

S.  Mortgage:  quiT  claim.  Where  one  takes  a  quit  claim  deed  from  the 
mortgagor,  paying  a  consideration  less  than  the  value  of  the  land 
diminished  by  the  amount  of  the  mortgage,  with  full  knowledge  of 
it  and  in  the  belief  that  it  is  valid,  equity  requires  that  as  against  him 
the  land  be  chargv  i  with  the  payment  of  the  mortgage  debt,  with- 
(  ut  regard  to  any  intirmity  that  may  inhere  in  the  mortgage,  unless 
it  be  void  as  against  public  policy. 
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Appeal  from  Clatf  District  Court. 

Wednesday,  April  17. 

Action  to  foreclose  a  mortgage  executed  by  the  defendant  C. 
D.  Hunt.  The  defendant  M.  E.  Griflfin  is  now  the  owner  of  the 
premises,  having  purchased  and  taken  a  conveyance  of  them 
subsequent  to  the  execution  of  the  mortgage.  He  disputes 
the  validity  of  the  mortgage  upon  two  grounds.  In  the  first 
place,  at  the  time  it  was  executed  the  title  to  the  land  was  in 
the  United  States,  and  Hunt  was  occupying  the  same  in  ac- 
cordance with  an  application  and  affidavit  to  enter  it  as  a 
homestead  under  an  act  of  Congress,  approved  -kay  20,  18H2, 
entitled  an  act  to  secure  homesteads  to  actual  settlers  upon 
the  public  domain.  The  live  years  occupancy  had  not  ex- 
pirtid,  and  he  had  not  become  entitled  to  make  final  proof.  In 
the  second  place,  he  was  a  married  man,  and  his  wife,  the 
defendant  M.  E.  Hunt,  did  not  join  in  the  granting  part  of 
the  mortgage,  but  joined  merely  for  the  purpose  of  releasing 
dower.  And  while  the  premises  consisted  of  eighty  acres,  it 
is  claimed  that  they  are  not  worth  more  than  $r>00,  and  so 
it  is  claimed  that  the  mortgage  has  no  validity,  because  the 
premises  constituted  the  mortgagor's  homestead,  and  the 
mortgage  was  virtually  not  executed  on  the  part  of  the  wif(  • 
The  district  court  held  both  of  these  defenses  to  be  insuffi- 
cient, and  entered  a  decree  of  foreclosure  as  prayed.  The 
defendant  Griffin  appeals. 

L.  M.  Pemherton,  for  ajjpellant. 

J.  A.  0.  Yeoman  and  E.  B,  Soper,  for  appellees. 

Adams,  J. — I.    The  first  question  presented  is,  as  to  whether 

I  HOMEiTiiAD   *  person  who  has  entered  upon  land  under  the 

nrtt  mortgage:  homcstcad  act  can  make  a  valid  mortgage  upon 

the  same  prior  to  th^   time  when  he  is  entitled  to  make 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  165 

Puller  &  Cu.  V.  Hunt. 


final  proof.  It  is  claimed  by  the  appellant  that  he.  can- 
not, becaiise  it  is  provided  in  the  homestead  act  that  the 
land  shall  not  become  liable  to  the  natisfactitm  of  any  debts 
contracted  prior  to  the  issuance  of  the  patent.  The  debt 
sought  to  be  enforced  was  contracted  prior  to  the  issu- 
ance of  the  patent.  It  is  abundantly  evident  that  the  land 
could  not  have  been  reached  by  general  execution.  If  the 
land  is  liable  at  all,  it  is  by  virtue  of  the  act  by  which 
the  debtor  undertook  to  create  a  special  lien  upon  it,  and  we 
have  to  say  that  we  think  that  the  debtor's  act  had  that 
effect.  Mere  exemptions  from  execution  do  not  prevent  the 
debtor  from  creating  such  lien.  Exemptions  are  provided 
merely  for  the  debtor's  protection.  Such  is  the  general  rule, 
and  such,  it  appears  to  us,  is  the  intention  of  the  homestead 
act.  The  only  reason  suggested  why  the  claimant  imder  the 
homestead  act  should  not  be  allowed  to  mortgage  his  home- 
stead is,  that  it  would  be  against  public  interest.  But  the  fact 
that  the  act  provides  against  alienation  by  the  claimant,  and 
does  not  provide  against  mortgaging  unless  alienation  includes 
mortgaging  (a  point  which  will  be  hereafter  considered)  indi- 
cates that  it  was  not  deemed  to  be  against  the  public  interest 
that  the  claimant  should  mortgage  his  homestead.  In  Nijcum 
V.  McAllister,  33  Iowa,  374,  it  was  substantially  so  held.  It 
is  true  that  in  that  case  the  five  years  had  expu'ed  when  the 
mortgage  was  executed,  but  a  patent  had  not  issued.  The 
decision  upholding  the  mortgage  was  based  upon  the  idea  that 
the  provision  of  the  statute  that  the  land  shall  not  be  liable 
for  debts  contracted  prior  to  the  issuance  of  the  patent  did 
not  prevent  the  debtor  from  creating  by  contract  a  special 
lien.  Mr.  Justice  Beck,  in  delivering  the  opinion,  said;  **The 
provision  is  intended  as  a  shield  for  the  debtor's  protection." 
The  debts,  then,  from  which  the  land  is  exempted  by  statute 
must  be  considered  those  which  are  enforceable  against  it 
only  by  general  execution.  We  regard  the  case  above  cited 
as  decisive  of  the  question  in  this  case.  The  fact  that  hi  that 
case  the  five  years  had  expired  does  not  render  it  inapplica- 
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ble  as  an  authority.  The  land  was  held  liable  for  a  debt  con- 
tracted before  the  issuance  of  a  patent.  This  necessitated  a 
construction  of  the  statute,  which  excluded  from  its  provi- 
sion debts  charged  upon  the  land  by  the  debtor's  own 
contract.  The  question  of  the  expiration  or  non-expiration  of 
the  five  years  affects  merely  the  character  of  the  mortgagor's 
interest.  But  it  is  not  claimed  by  defendant's  counsel  that 
the  invalidity  of  the  mortgage  results  from  a  want  of  a  mort-. 
gagable  interest,  but  simply  from  a  disability  imposed  by  stat- 
ute upon  the  mortgagor. 

II.  Another  objection  is  urged  by  the  defendant's  counsel, 
u|x>u  the  ground  that  the  claimant  in  making  final  proof 
must  show  by  affidavit  that  he  has  not  alienated  the  land. 
The  execution  of  the  moi-tgage,  it  is  said,  is  an  alienation 
within  the  meaning  of  the  statute.  But  we  think  this  is  not 
Ro,  Tlie  giving  of  a  moi-tgage  may  result  in  alienation,  but 
it  is  nnt  such  of  itself,  nor  can  it  be  said  that  the  mortgage  is 
given  with  such  purpose.  Land  is  often  mortgaged  with  the 
view  of  obviating  the  necessity  of  alienation.  The  office  of  a 
mortgage  is  simply  to  create  a  lien.  Under  our  statute  the 
legal  title  remains  in  the  mortgagor,  though  the  case  would 
probably  not  be  diiferent  if  it  passed  to  the  mortgagee.  A 
cooveyimce  made  merely  to  create  a  lien  lacks  the  essential 
element  of  aliejiation.  This  has  been  repeatedly  held  in  the 
law  of  insurance.  liolUns  V.Columbian  Ins.  Co.,  5  Foster,  200  ; 
Conorer  v.  Mutiuil  Ins.  Co.,  1  Com.,  290;  Jackson  r.  Mass. 
MnL  Fire  Ins.  Co.,  23  Pick.,  418;  Iluhhard  cC-  Spencer  v. 
Jffirijhnl  Fire  Ins.  Co.,  33  Iowa,  333.  So,  also,  it  has  been 
ht4<l  that  an  inhibition  upon  selling  is  not  an  inhibition  upon 
moitgH;^4ng.  Mithlleton  Savings  Bank  v.  Dithnqne,  15  Iowa, 
31*4  \  Krider  v.  Trustees  of  Western  Colkge,  31  Iowa,  547. 
In  Sj/citm  V.  McAllister,  as  we  have  seen,  a  mortgage  executed 
by  a  claimant  under  the  homestead  act,  before  the  issuance 
of  a  patent,  was  sustained.  Yet  by  the  act  no  patent  could 
i.sMie  except  upon  proof  by  affidavit  of  the  claimant  that  lie 
hud  iitJt  aliemited  the  land.     And  the  fact  that  such  affidavit 
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is  required  renders  void  an  attempted  alienation.  Oaks  r. 
Heaton,  44  Iowa,  116.  We  cannot,  then,  regard  a  mortgage 
as  an  alienation. 

III.  The  mortgage  is  further  assailed  upon  the  ground 
that  it  is  not  sufficient  in  form  to  bind  the  land.  In  respect  to 
forty  acres  of  the  land  it  might  be  conceded  that  this  position 
is  well  taken.  The  mortgagor's  wife  did  not  join  in  the 
granting  part  of  the  mortgage,  and  appears  to  have  signed 
merely  for  the  purpose  of  releasing  dower.  It  was  held  in 
Sharp  V.  Ba'dei/y  14  Iowa,  387,  that  such  an  instrument  does 
not  bind  the  homestead. 

It  is  insisted,  however,  that  while  the  mortgage  might  be 
invalid  as  against  the  mortgagor  or  his  wife,  it  is  not  the 
right  of  a  purchaser  from  them  to  set  up  its  invalidity. 
Whether  he  could  or  not  would  depend  upon  whether  he  pur- 
chased the  land  subject  to  the  mortgage.  Where  land  is 
purchased  of  a  mortgagor  subject  to  a  mortgage  supposed  to 
be  valid,  wliether  it  is  so  or  not,  the  mortgaged  land  becomes 
the  primary  fund  for  the  discharge  of  the  mortgage  debt. 
The  theory  is,  that  the  amount  of  the  mortgage  is  deducted 
from  the  purchase  money,  and  it  would  be  inequitable  to 
allow  the  purchaser  to  take  advantage  of  the  invalidity  of  the 
mortgage,  and  cast  the  debt  upon  the  vendor  who  had  virtu- 
ally furnished  the  consideration  for  its  discharge.  Nor  is  it 
necessarj',  in  order  that  the  land  may  stand  primarily  charged 
with  the  payment  of  the  mortgage  debt,  that  the  purchaser 
from  the  mortgagor  should  have  assumed  its  payment.  It  is 
sufficient  if  the  land  was  purchased  subject  to  the  mortgage, 
without  any  personal  liability  being  assumed  by  the  pur- 
chaser. Green  v.  Turner,  38  Iowa,  112;  llmHell  i\  Allen, 
10  Paige,  249;  ShiUer  r.  ILmlln,  25  Ind.,  386;  Jones  on 
Mortgages,  §  736.  The  question,  then,  is  as  to  whether  Griffin 
purchased  subject  to  the  plaintiflF's  mortgage.  If  he  had  taken 
a  deed  with  a  covenant  against  incumbrances,  it  would  be  pre- 
sumed that  he  did  not.  But  he  took  a  quit  claim  deed,  and 
the  consideration  named  is  one  dollar.     It  is  tnie  the  evidence 
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shows  that  the  real  consideration  was  an  old  indebtedness  due 
him  from  Hunt,  but  the  amount,  to  say  nothing  of  the  value, 
was  not  much  greater  than  the  value  of  the  land  above  the 
plaintiff's  mortgage.  It  appears,  also,  that  at  the  time  he 
took  the  conveyance  he  had  full  knowledge  of  the  plaintiff's 
mortgage.  It  was  talked  of  between  him  and  Hunt,  and  the 
evidence  tends  to  show  that  it  was  supposed  at  that  time  to  be 
a  valid  mortgage.  It  appears  to  us  that  the  understanding 
between  him  and  Hunt  was  that  he  was  purchasing  and  pay- 
ing for  a  mere  equity  of  redemption.  If  so,  equity  requires 
that  as  against  him  the  laud  should  stand  charged  with  the 
payment  of  the  mortgage  debt  without  regard  to  any  infirmity 
which  may  inhere  in  the  mortgage,  unless  the  moi-tgage  was 
void  as  against  public  policy,  and  we  hold  that  it  was  not. 
In  our  opinion  the  decision  of  the  court  below  should  be 

Affikmed. 


Lister  v.  Clark  et  al. 

Promifsory  Note:  contract  to  execute.  Where  a  party  enters  into  a 
contract  to  execute  a  promissory  note,  and  sul)seqiiently  executes  the 
note  in  accordance  with  the  terms  of  the  contract,  a  money  judgment 
cannot  be  recovered  against  him  in  an  action  on  the  contract  to  execute 
the  note. 


2.  :  :  EviDKXCE.     A  copy  of  the  contract  furnished  to  tlie 

payee  by  the  maker  of  tlie  note,  and  at  his  request,  was  held  not 
admissible  as  an  admission  tliat  the  note  had  been  changed  by  parol. 

3.  - — — :  :  MODIFICATION  OF.     The  written  contract  not  provid- 

ing for  a  note  with  a  stipulation  for  attorney's  fees,  it  was  competent 
for  the  parties  to  change  its  terms  by  parol  so  that  the  maker  should 
be  liable  for  attorney's  fees,  and  the  payee  should  change  the  date 
tram  which  interest  would  commence  to  run. 

Appeal  from  Jasper  Circuit  Court . 

Wednesday,  April  17. 

Action  upon  a  promissory  note.     The  defendants  answered. 
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admitting  their  signatures  to  the  note,  and  averring  that  after 
the  delivery  thereof  the  plaintifif,  without  the  knowledge  or 
consent  of  defendants,  changed  the  same,  by  erasing  certain 
words  therefrom,  so  as  to  make  it  draw  interest  from  date 
instead  of  after  maturity. 

The  plaintiff  then  amended  his  petition,  by  adding  an  addi- 
tional cause  of  action,  founded  upon  a  contract  in  writing,  by 
which  the  defendants,  among  other  things,  imdertook  "to  make 
and  deliver  to  plaintiff  their  negotiable  promissory  note  for  the 
sum  of  $348,  payable,  vdth  six  per  cent  interest,  six  months 
from  date." 

It  appears  from  said  amendment  that  the  promissory  note 
upon  which  this  suit  was  originally  brought  was  executed  and 
delivered  in  performance  of  said  written  contract. 

There  was  a  demurrer  to  the  amendment  to  the  petition, 
which  was  sustained  and  plaintiff  excepted. 

The  cause  was  tried  by  a  jury.  There  was  a  verdict  for 
the  defendant.     Plaintiff  appeals. 

A.  K.  Campbell  and  Gahisha  Parsons,  for  appellant. 

J,  C.  Cooky  for  appellee. 

RoTHRocK,  Ch.  J. — I.  We  will  notice  the  objections  taken 
by  counsel  for  appellant  to  the  imlings  of  the  court  in  the 
order  in  which  they  are  presented  in  argument. 

Objection  is  made  to  the  overruling  of  the  demurrer  to  the 
amended  petition.  We  think  the  ruling  was  correct.  The 
1.  PROMisfcORv    amendment  soucht  to  recover  a  monev  iudgment 

nole:  contract  .  ,  '  . 

toexecute.  upou  a  coutract  to  give  a  note,  and  it  did  not 
appear  that  the  defendants  failed  to  execute  the  note,  but,  on 
the  contrary,  it  does  appear  that  they  performed  the  contract. 
n.  The  question  in  controversy  upon  the  trial  was,  whether 
the  note  in  suit  was  altered  before  or  after  it  was  delivered  to 
the  plaintiff.  It  appears  that  the  contract,  by  which  defend- 
^•TidCTce!     '  'ants  agreed  to  give  the  note,  and  the  note,  were  exe- 
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cu't'd  m  the  same  day.  The  contract,  as  written,  provided 
that  the  note  shonhl  draw  interest  at  six  per  cent  from  date. 
The  orij^hial  contract  was  left  with  defendants.  Some  time 
iU'tt^rwards  phiintiff  called  upon  defendants  for  a  copy,  which 
was  niiide  and  delivered  to  him.  The  defendants  flaimed^ 
and  tcHtiiied  on  the  trial,  that  after  the  contract  was  made 
and  hifrn-e  the  note  was  delivered,  it  was  agreed  by  parol 
Hint  thi^  note  shonld  not  draw  hiterest  from  date,  but  from 
niHturity. 

The  plaintit!*  otYertMl  to  introduce  the  copy  of  the  contract 
made  liy  defendants,  as  an  admission  that  the  note  as  altered 
wan  ci*rrect. 

The  inmi*t  sustained  an  ol)jectioi\  to  this  evidence,  and  this 
is  tniide  a  gnmnd  of  cimiphiint. 

There  was  no  error  in  the  mUng  of  the  court.  The  original 
cfintntct  was  produced  by  the  plaintiff,  and  hitroduced  in  evi- 
denre  without  objection.  The  copy  was  in  the  same  words 
itTul  figures.  The  fact  that  defendants  made  a  true  copy  of 
the  original  for  plaintiff  could  not  be  taken  as  an  admission 
that  it  had  been  changed  by  parol. 

Ill,  The  defendants  testiiied  that  there  was  some  dispute 
nbout  the  note,  as  to  containing  a  clause  providing  for  attor- 
;l  — :  ——:  ney's  fees,  in  case  of  collection  by  suit,  and  that 
Mf.  they  allowed  this  clause  to  remain  in  the  note, 

without  erasure  (the  note  )>eing  pnnted),  and  did  not  erase  the 
wnrtls  providing  for  interest  after  due,  and  that  the  parties 
tinally  agreed  to  the  note  in  that  form.  This  evidence  was 
i»bjee*ted  to  as  contradicting  the  terms  of  the  written  (contract. 
We  do  not  so  understand  it.  The  written  contract  did  not  pro- 
vide for  a  note  with  a  stipulation  for  attorney's  fees,  and  it 
wan  competent  for  the  parties,  by  parol,  to  change  its  terms, 
by  the  defendant  agreehig  to  be  liable  for  an  attorney's  fee, 
and  the  plaintiff  releasing  the  interest  from  date. 

rV.  The  plaintiff  sought  to  show  that  the  note  was  given 
for  money  then  due.  drawing  hiterest.  and  in  judgment,  as 
tending  to  corroborate  his  claim  that  the  note  was  actually 
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delivered  drawing  interest  from  date.  It  appears  from  the 
written  contract  that  the  judgment  assigned  by  plaintiff  to 
defendant  was  against  the  Chicago,  Newton  &  Southwestern 
Kailroad  Company. 

Whether  it  was  collected  or  not  does  not  appear.  If  it  was 
not,  there  was  no  error  in  excluding  this  evidence.  Besides, 
the  plaintiff  already  had  the  evidence  in  proper  form  before 
the  jury  in  the  written  contract. 

V.  Objection  is  made  to  overruhng  certain  interrogations 
propounded  to  David  Evan,  one  of  the  defendants,  who  was 
examined  as  a  witness.  An  examination  of  the  whole  of  liis 
e\idence  satisfied  us  that  no  prejudice  resulted  from  this 
action  of  the  court.  Some  of  the  rulings  standing  alone 
would  seem  to  be  erroneous,  but  the  witness  was  afterward 
required  to  answer  as  to  the  material  facts  inquired  about. 

VI.  Lastly,  it  is  urged  that  the  court  erred  in  instructing  the 
jury  that  the  burden  of  proof  was  upon  the  plaintiff  to  show 
that  the  note  was  altered  by  erasure  before  delivery. 

The  record  shows  that  the  plaintiff,  at  the  opening  of  the 
trial,  offered  to  assume  the  burden  of  proof,  and  claimed  the 
right  to  do  so,  and  also  the  right  to  open  and  close  the  case. 
This  claim  was  accorded  to  him  by  the  court,  against  the 
objection  of  defendants. 

As  the  plaintiff  voluntarily  assumed  the  burden  of  proof, 
and  insisted  it  was  upon  him,  he  cannot  now  complain 
because  the  court  followed  his  claim  to  its  legitimate  conclu- 
sion, and  instructed  the  jury  accordingly. 

Affirmed. 
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,The  State  v.  Emerson. 

I  48    172 

|lis    98  J    Criminal  Law:  evidence.    Upon  the  trial  of  one  indicted  for  larceny, 

1   48   ^J^  evHlcDJC  showing  that  he  had  compromised  an  action  against  him  to 

r-         '  recovt^r  the  amount  of  the  property  alleged  to  have  been  stolen,  was 

Incompetent. 

1,  :  possKssiox  OP  STOLEN  PROPEETY  :  EVIDENCE.    An  instruction 

diret'tiiiir  the  jury  that  in  order  to  rebut  the  presumption  of  guilt 
ariSiO;t^  from  possession  of  property  recently  stolen,  defendant  must, 
hy  it  jireponderance  of  testimony,  reasonably  satisfy  the  jury  that 
hhi  pit>!!tL'ssion  was  innocent,  was  held  to  be  erroneous. 

Appeal  from  Madison  District  Court. 

Wednesday,  April  17. 

TiiE  defendant  was  convicted  of  grand  larceny  and  sentenced 
to  the  penitentiary  for  one  year.  He  appeals  to  this  court. 
The  Imt-^  of  the  case  appear  in  the  opinion. 

Riihij  dt  Wilkin,  for  appellant. 

J,  t\  McJunkin,  Attorney  General,  for  the  State 

Bkck,  J. — I.  The  defendant  is  charged  in  the  indictment 
witli  t^tenling  three  head  of  cattle,  the  property  of  one  Wetzel. 
There  mas  evidence  tending  to  prove  that  he  had  taken  the 
<*attle  from  the  range  where  they  had  grazed,  and  driven  two 
to  WiiUi  rset,  where  he  sold  them  to  a  butoher,  by  whom 
they  were  slaughtered.  Another  one  was  found  in  his  pos- 
session ui>on  his  fann.  He  claimed  to  own  it,  but  finally 
gave  it  up  to  Wetzel.  The  identity  of  the  cattle  sold  to  the 
butcher,  mid  defendants  ownership  of  the  animals,  were  the 
3:ibjects  of  conflicting  testimcmy. 

n.  In  support  of  the  prosecution  evidence  was  introduced, 
against  defendant's  objection,  showing  tliat  Wetzel  had  brought 
an  action  against  defendant  for  the  value  of  the  cattle.  This 
^a^^'^JiaJtar.  «iiit  was  settled  and  defendant  paid  Wetzel  $125 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  17a 

The  State  v.  Emerson. 

in  satisfaction  of  his  demand.  The  testimony  was  clearly  incom- 
petent, and  unquestionably  had  a  prejudicial  effect  against 
defendant.  Defendant  may  have  settled  the  cause  for  the  sake 
of  peace,  when  really  he  was  guilty  of  no  crime  and  not  justly 
liable  in  the  action — such  occurences  are  not  uncommon — 
or  he  may  have  been  liable  to  Wetzel  for  the  value  of  the 
cattle,  and  yet  be  guilty  of  no  crime.  He  may  have  inno- 
cently acquired  the  possession  of  the  cattle  from  another  by 
purchase,  or  even  in  good  faith  supposed  them  to  have  been 
his  own  property  when  he  drove  them  from  the  range.  In 
either  case  he  would  have  been  liable  to  the  owner  for  the 
value  of  the  property,  yet  he  would  not  have  been  guilty  of 
larceny.  In  such  cases  it  would  have  been  his  duty  to  pay 
for  the  cattle  and  settle  the  suit.  The  testimony,  in  our 
opinion,  was  erroneously  admitted  by  the  district  court. 

ni.     The  court  gave  the  following  instructions  to  the  jury : 

"7.  Where  it  is  shown  that  soon  after  the  property  was 
stolen  the  same,  or  some  part  thereof,  was  found  in  the  pos- 
session of  a  defendant  accused  of  the  larceny,  to  avoid  the 
^f^^'o^^  presumption  of  guilt  arising  from  such  possession 
JrtreJidJSw.  th®  burden  of  proof  is  uptm  him,  and  he  must, 
by  a  preponderance  of  evidence,  explain  his  possession,  and 
reasonably  satisfy  the  jury  that  it  was  innocent. " 

The  last  thought  of  this  instruction  is  erroneous.  It  ia 
this :  In  order  to  rebut  the  presumption  of  guilt  from  pos- 
session of  property  recently  stolen,  defendant  must,  by  a 
preponderance  of  testimony,  "reasonably  satisfy  the  jury" 
that  his  possession  is  innocent ;  that  is,  the  jury  are  author- 
ized to  convict  the  accused  when  the  larceny  has  been  proved, 
upon  testimony  showing  his  recent  possession,  unless  they  are 
satisfied,  by  a  preponderance  of  testimony,  such  possession  ia 
imnocent. 

Now,  the  jury  may  not  convict,  unless  they  are  satisfied, 
beyond  a  reasonable  doubt,  of  defendant's  guilt.  The  testi- 
mony may  establish  the  larceny,  and  defendant's  recent  pos- 
session, beyond  a  reasonable  doubt.     But  if  that  possessioa; 
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was  innocent,  defendant  is  not  guilty.  We  discover  that  the 
character  of  the  possession  and  the  animus  of  defendant  are 
essential  ingredients  in  determining  his  guilt.  His  innocence 
may  not  be  presumed  after  the  corpus  delicti  and  recent  pos- 
session are  shown,  but  the  burden  of  proving  it  is  cast  uix)ii 
him.  Innocence,  under  such  circumstances,  is  in  the  nature 
of  a  defense  to  the  case  made  by  the  recent  possession.  But 
when  a  reasonable  doubt  exists  as  to  the  character  of  tlie 
recent  possession,  whether  it  be  innocent  or  guilty,  a  reason- 
able doubt  exists  as  to  defendant's  guilt.  If  such  doubts  ex- 
ist, he  cannot  be  convicted.  Now,  such  doubt  may  arise  iu 
the  minds  of  the  jury  upon  less  than  a  preponderance  of  tes- 
timony. It  was,  therefore,  erroneous  to  direct  the  jury  that 
they  could  find  defendant  guilty  unless  defendant,  by  a  pre- 
ponderance of  testimony,  "reasonably  satisfied"  them  his 
possession  of  the  cattle  was  innocent. 

It  will  be  readily  seen  that  defendant's  guilt  may  have 
wholly  turned  upon  the  animus  of  his  possession  of  the  prop- 
erty. No  question  may  have  existed  as  to  the  corpus  delkti 
or  the  recent  possession.  In  that  case,  if  they  could  have 
found  defendant  guilty  because  he  had  not  established  the 
innocence  of  his  possession  by  a  preponderance  of  proof,  he 
would  have  been  deprived  of  the  benefit  of  the  doctrine  of 
reasonable  doubt.     State  v.  Porter,  34  Iowa,  131. 

Other  questions  raised  in  the  case  need  not  be  discussed. 
It  is  sufficient  to  say  that  we  discover  no  other  errors  in  the 
record.  For  those  above  pointed  out,  the  judgment  of  the 
district  court  must  be 

Be  VERSED. 


Digitized  by  LjOOQIC 


JUNE  TERM,  1878-  175 

Bigelow  V.  Church. 


BiGBLow  V.  Chxjbch  et  al. 

1.  Judgment:  equitable  jurisdiction.  C.  commenced  an  action  against 
B.  and  others,  aiding  the  same  by  attachment  levied  upon  certain 
property  as  that  of  B.  B.*s  father  commenced  an  action  to  recover 
possession  of  the  attached  property.  An  agreement  for  settlement  of 
the  actions  was  made  in  vacation,  whereby  B.  undertook  to  pay  the 
costs  and  the  actions  were  to  be  dismissed,  no  time  for  the  payment  of 
costs  being  fixed.  These  not  being  paid  at  or  before  the  time  when  the 
cases  were  triable,  C.  obtained  judgment :  Hdd,  that  equity  would  not 
interfere  to  set  aside  the  judgment. 

Appeal  from  Haviilton  Circuity  Court. 

Wednesday,  April  17. 

Action  in  equity  to  restrain  the  enforcement  of,  and  set  aside 
a  judgment  at  law. 

The  Circuit  Court  denied  the  relief  asked,  and  the  plaintiff 
appeals. 

W.  C.  Connell,  for  appellant. 

Hyatt  d  Lee,  for  appellees. 

Seevebs  J. — The  pleadings  are  so  framed  as  to  present  for 
determination  a  single  question  of  fact.  Alfred  Bigelow  (a 
son  of  the  plaintiff),  Moore  and  Stevens,  purchased  a  machine 
of  the  defendant  Church,  partly  or  wholly  on  credit,  and 
being  indebted  therefor.  Church  commenced  in  the  Circuit 
Court  an  action  based  thereon.  He  caused  an  attachment  to 
issue,  under  which  there  was  seized  a  team  found  in  tie 
possession  of  Alfred  Bigelow,  but  which  the  plaintiff  claimed 
belonged  to  liim.  He  caused  to  be  commenced  in  said  court 
an  action  to  recover  the  possession  of  said  team.  These 
actions  were  pending  and  for  trial  at  the  January  Term,  1876, 
of  the  court.     Previous  to  which,  and  sometime  in  January, 
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an  arrangement  was  made  between  Alfred  Bigelow,  Moore, 
Stevens,  and  Church,  whereby  the  latter  agreed,  in  considera- 
tion that  Bigelow  should  pay  the  costs  in  said  actions,  he 
would  release  him  from  the  payment  of  any  portion  of  the 
machine  indebtedness.  No  time  was  fixed  for  the  payment  of 
said  costs,  and  the  same  not  being  paid  by  the  term  of  court 
at  which  the  action  brought  by  the  plaintiff  to  recover 
possession  of  the  team  stood  for  trial,  and  the  plaintiff  failing 
to  make  his  appearance,  Church  procured  a  judgment  to  be 
rendered  in  his  favor,  to  set  aside  which  this  action  i* 
brought. 

If  Alfred  Bigelow  or  the  plaintiff  had  paid  the  costs  before 
the  term  at  which  the  judgment  was  rendered,  the  agreement 
made  in  relation  thereto  would  have  authorized  a  dismissal  of 
the  action  commenced  by  the  plaintiff.  Even  if  not  dismissed, 
Church  could  not  legally  have  taken  judgment  therein ;  and 
had  he  done  so,  we  incline  to  think  a  court  of  equity  would 
have  set  it  aside.  But  we  are  of  the  opinion  it  is  fair  to  pre- 
sume the  costs  were  to  be  paid  before  the  term  of  court, 
although  nothing  was  said  on  the  subject ;  and  as  the  same 
was  not  done.  Church  might  well  conclude  the  agreement 
made  in  reference  thereto  had  been  repudiated  and  aban- 
doned. Church  could  not  dismiss  the  action  brought  by  the 
plaintiff,  nor  could  he  insist  it  should  be  dismissed  at 
plaintiff's  costs.  He  did  all  he  could  do  except  to  ask  a  con- 
tinuance, which  might  or  might  not  have  been  granted.  The 
action  was  pending  and  liable  to  be  called  for  trial  at  anj 
time,  and  Church,  for  his  own  protection,  was  compelled  to  be 
in  attendance  until  the  case  was  in  some  manner  disposed  of. 
If  the  Bigelows  in  fact  intended  to  comply  in  good  faith  with 
the  agreement,  a  reasonable  and  fair  degree  of  diligence  would 
have  enabled  them  to  do  so. 

AFFIRlfBI>« 
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Holmes  v.  Hull  et  al. 

1.  PrmetiMiii  Um  flapreme  Court:  tkaxscrtft.  Advantage  cai  be  taken  of 
a  failure  to  file  a  transcript,  in  the  absence  of  an  agreement  to  waive 
it,  only  by  a  motion  to  dismiss  or  affirm. 

t.  Jwisdietion:  fleadoto.  Wiiere  a  case  before  a  Justice  of  the  peace 
against  several  defendants  had  been  settled  by  one  of  them  before  the 
time  set  for  trial,  and  before  the  tiling  of  an  answer,  and  it  had  been 
so  entered  upon  the  docket,  it  was  held  to  be  too  late  after  that  time  to 
file  an  answer  and  counter-claim. 

Appeal  from  Fayette  Circuit  Court. 

Wednesday,  April  17. 

On  the  1st  day  of  September,  1876,  the  plaintiff  filed  in 
the  Circuit  Court  his  petition,  alleging  that  a  judgment  had 
been  rendered  against  him,  in  favor  of  the  defendants,  by  a 
justice  of  the  peace,  on  the  14th  day  of  August,  1876,  for  the 
sum  of  $100  and  $6.25  costs,  which  had  been  erroneously 
entered,  and  that  the  justice  had  no  power  or  jurisdiction  to 
render  the  same.  '  A  writ  of  error  was  prayed  and  issued. 
Upon  the  justice  filing  his  return  thereto,  a  hearing  was  had, 
and  the  judgment  of  the  justice  affirmed,  and  the  plaintiff 
appeals. 

J.  W.  Rogers  dt  Son,  for  appellant, 

Rickel  c0  C'emenU,  for  appellee. 

Seeveks,  J. — I.  The  appellee  insists  tliat  the  amount  in 
controversy  is  less  than  one  hundred  dollars,  and  as  there  is 
no  certificate  of  the  trial  judge,  as  required  in  such  eases  by 
section  3173  of  the  Code,  that  this  court  must,  as  a  matter  of 
course,  affirm  the  judgment  below. 

Counsel  claims  that  the  pleadings  in  the  action  before  the 
justice  must  determine  the  amount  in  controversy.  In  this 
Vol.  XLvni — 12 
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he  errs.  It  is  the  pleadings  in  this  case  that  most  determine 
the  amoont  in  controversy  in  this  proceeding.  This  being 
true,  there  is  no  difficulty,  because  the  judgment  against  tha 
plamtiff,  and  which  he  claims  was  rendered  by  the  justice 
without  jurisdiction,  is  for  $106.25  including  costs.  It  drew 
interest  from  the  14th  day  of  August  to  the  1st  day  of  Sep- 
tember,  and,  therefore,  if  the  costs  be  excluded,  the  amount 
in  controversy  exceeds  one  hundred  dollars. 

n.  It  was  agreed  by  counsel  the  cause  should  be  sub- 
mitted to  this  court  on  the  abstract  before  us,  and  no  objec- 
^hi^preS^***  tions  are  taken  as  to  its  correctness.  It  was  not 
court:  tran.  expressly  agreed  that  no  transcript  should  be  filed, 
and  none  has  been.  No  motion  has  been  made  to  dismiss  the 
appeal  or  affirm  the  judgment  below  because  of  the  failure  to 
file  a  transcript.  But  it  is  urged  in  argument,  for  the  first  time, 
that  such  failure  to  file  a  transcript  is  fatal  to  a  consideration 
of  this  case  on  the  merits,  and  the  judgment  must  be  affirmed. 
In  this  we  do  not  concur.  The  objection  comes  too  late. 
Under  our  practice,  we  would  not  look  at  the  transcript  if  one 
had  been  filed.  The  statute  cont^plates  that  the  dismissal 
of  the  appeal,  or  affirmance  of  the  judgment,  shall  be  on 
motion.  Had  that  been  made,  we  should,  under  the  circum- 
stances of  this  case,  have  given  the  plaintiff  leave  to  file  the 
transcript. 

in.  The  plaintiff  commenced  an  action  by  attachment 
before  a  justice  of  the  peace  against  the  defendants  and  the 
2.  jimitDic.  cause  was  set  for  trial  on  the  15th  day  of  August, 
tion:  plead-  ^g/j^g^  ^j^^  defendants  being  so  notified  as  pro- 
vided by  law. 

On  the  9th  day  of  August  the  plaintiff  called  at  the  office 
of  the  justice,  and  stated  that  L.  A.  Hall,  one  of  the  defend- 
ants, had  paid  his  claim,  and  that  he  desired  to  withdraw  the 
cause.  He  also  paid  into  court  the  costs  up  to  date,  and  the 
court  made  the  following  indorsement  on  the  papers  in  the 
case :  **  The  case  settled  out  of  courti  and  my  fees  paid»  to^* 
wit,  $1.75.'' 
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On  the  14th  day  of  August  the  defendants  filed  an  answer 
and  counter-claim,  in  which  damages  for  the  wrongful  suing 
out  of  the  attachment  were  claimed.  On  this  counter-claim 
the  judgment  complained  of  was  rendered. 

We  are  of  the  opinion  that  at  the  time  the  counter-claim 
was  filed  no  action  was  pending  before  the  justice,  and  that 
the  filing  thereof  did  not  have  the  effect  to  bring  before  the 
justice  anything  to  try  and  determine.  He  had  no  jurisdic- 
tion to  render  the  judgment  complained  ot. 

A  party  may,  at  any  time  before  any  pleadings  are  filed  by 
the  defendant,  dismiss  his  action,  and  the  latter  has  no  cause 
of  complaint  because  he  does  so.  This  right  is  absolute  and 
without  conditions  or  restrictions.  After  a  counter-claim  has 
been  filed,  the  plaintiff  cannot  dismiss  his  action,  and  thus 
prevent  a  trial  thereon.     Code,  §§  2844,  2846. 

IV.  After  the  cause  was  called  by  the  justice  for  trial  on 
the  counter-claim,  "  0.  W.  Rogers  appeared  before  the  justice 
and  expressed  a  desire  to  see  the  papers  in  the  case,  which 
were  shown  him."  He  then  said  to  the  justice  that  he  had 
no  "jurisdiction  or  authority  to  go  on  or  try  said  cause." 
Rogers  repeated  such  objections  several  times.  The  justice 
thereupon  informed  Rogers  he  would  proceed  with  the  case, 
and  Rogers  then  left  the  justice's  office.  It  is  a  controverted 
question  whether  Mr.  Rogers,  who  is  an  attorney,  had  author- 
ity to  appear  for  the  plaintiff,  but  we  will  assume  he  ha<f. 
We  do  not  think  there  was  any  appearance  made  by  Mr. 
Rogers.  He  came  into  the  office,  looked  at  the  papers,  told 
the  jnstiee  he  had  no  jurisdiction,  and  left.  Taking  it  for 
granted  Mr.  Rogers  had  authority  to  appear  for  the  plaintiff, 
he  in  no  manner  indicated  he  did  so.  For  aught  that  appears, 
he  was  acting  on  his  own  motion,  and  purely  as  a  friend  of 
the  court.  The  affidavits  submitted  to  the  court  below  satisfy 
ns  that  Mr.  Rogers  did  not  intend  to  appear  for  the  plaintiff, 

and  that  he  did  not. 
V.    No  motion  was  made  before  the  justice  asking  him  to 

conect  the  error  committed  by  him,  and  appellee  insists  thjty 
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is  essential  and  should  have  been  done  before  the  Circuit 
Court  can  be  asked  to  do  so.  He  cites  and  relies  on  secticm 
3168  of  the  Code  and  Leonard  v.  Hallevi,  17  Iowa,  564; 
Smith  V.  Parker,  28  Id.,  359,  All  that  these  two  eases  hold 
is,  that  when  there  is  a  defective  service  of  the  original  notice 
such  a  motion  is  necessary.  The  statute  does  not  apply  to  a 
case  of  this  kind  where  the  court  had  no  jurisdiction.  Where 
there  has  been  an  entire  failure  to  serve  any  notice  whatever, 
the  party  may  proceed  by  an  original  action,  aided  by  injunc- 
tion, if  necessary,  to  have  such  a  judgment  set  aside.  Having 
knowledge  of  this  judgment,  however,  within  the  time  allowed 
for  suing  out  a  writ  of  error,  he  was  required  to  proceed  as 
he  did. 

Bbvbbsbd. 


Jordan  v.  Winser  and  Snyder. 

L  PnotiM:  TRIAL  DB  NOVO.  Where  on  appeal  it  was  determined  tliat  the 
appellant  was  not  entitled  to  a  trial  ds  now,  but  the  cause  was  deter- 
mined upon  the  errors  assigned,  and  the  decree  was  reversed,  a  prth 
cfdtndo  in  the  usual  form  issuing  to  the  court  below,  the  appellant 
was  Dot  entitled  upon  the  remand  to  a  judgment,  but  the  cause  stood 
for  trial  anew  like  a  law  action,  notwithstanding  it  may  have  involved 
an  suitable  issue. 

Appeal  from   Keokuk  District  Court. 

Wednesday,  April  17. 

In  July,  1875,  plaintiff  commenced  an  action  against  the 
defendant  Winser,  for  the  foreclosure  of  two  mortgages  upon 
certain  real  estate. 

In  August,  1875,  G.  F.  Snyder  intervened  in  the  action, 
claiming  that  before  the  mortgages  were  executed,  he  sold 
and  conveyed  the  mortgaged  premises  to  Winser,  and  that 
|1,200  of  the  purchase  money  was  yet  due  and  owing,  and 
that  at  the  time  plaintiff's  intestate  purchased  said  mortgages 
he  had  actual  notice  of  the  intervenor's  said  claim,  and  that 
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the  same  ^as  for  said  pnrchase  money.     He  prayed  that  his 
claim  be  decreed  superior  to  plaintiflf's  mortgages. 

Upon  these  pleadings  there  was  a  trial,  and  it  appeared 
from  the  evidence  that  Winser  purchased  the  land  of  Snyder 
in  1870,  and  that  $1,150  of  the  purchase  money  was  still 
unpaid ;  that  no  note,  or  other  writing,  was  given  therefor ; 
that  a  conveyance  of  the  land  was  executed  and  delivered  at 
the  time  of  the  purchase,  and  that  the  original  mortgagee  had 
full  knowledge,  when  he  took  his  mortgage,  that  this  pur- 
chase money  had  not  been  paid.  It  was  further  shown  that 
at  the  time  plaintiff's  intestate  purchased  said  note  and  mort- 
gage from  Storm,  the  mortgagee,  and  took  an  additional 
mortgage,  he  knew  of  said  claim  of  Snyder,  and  that  it  was 
for  the  purchase  money,  and  unpaid. 

It  was  found  by  the  court  that  plaintiff's  lien  was  superior 
to  the  lien  of  the  intervenor,  notwithstanding  the  notice  of  the 
claim  of  Snyder.  From  the  decree  Snyder  appealed  to  this 
court. 

It  was  held  in  this  court  that  appellant  was  not  entitled  to 
a  trial  de  novoy  but  the  cause  was  determined  upon  the  errors 
assigned  the  same  as  a  law  action.  The  decree  was  reversed, 
and  a  procedendo  in  the  usual  form  was  issued. 

After  the  cause  was  remanded  Snyder  filed  his  motion  for 
judgment  and  decree  "in  accordance  with  the  judgment  and 
opinion  of  the  Supreme  Court."  Tlie  motion  was  sustained, 
to  which  the  plauitiff  at  the  time  excepted.  A  decree  was 
entered  reversing  tlie  priority  of  tlie  liens  as  found  in  the  first 
decree. 
Plaintiff  appeals. 

Woodin  d'  McJankin,  for  appellant. 

C.  M.  Brown  and  D.  P.  Stuhhs,  for  appellee. 

BoTHBOCK,  Ch.  J. — I.     The  basis  of  the  first  decree  in  the 
court  below  was  that  section  1940  of  the  Code,  which  requires 
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vendors'  liens  to  be  evidenced  by  conveyance,  mortgage,  or 
\riBVa^nViS*'  other  instrument,  duly  acknowledged  and  recorded, 
applied  to  liens  which  accrued  prior  to  the  Code.  In  this  view 
it  was  entirely  immaterial  whether  or  not  Jordan  knew  of  Sny- 
der's claim  at  the  time  he  took  his  lien.  Upon  appeal  this  court 
held  that  sec.  1940  had  no  application  to  this  action,  because 
the  vendor's  lien  existed  before  the  Code  took  effect.  The 
question  of  the  notice  of  the  lien  then  became  material. 

When  the  cause  was  reversed  and  remanded,  it  stood  for 
trial  anew  upon  the  evidence,  the  same  as  a  law  action. 
There  was  no  finding  of  facts,  or  special  verdict,  upon  which 
this  court  could  render  judgment,  or  order  the  court  below 
to  render  judgment  without  atrial.  Upon  being  remanded,  it 
was  the  right  of  plaintiff  to  have  a  new  trial. 

II.  It  is  urged  that  no  request  was  made  by  plaintiff  for  a 
new  trial,  or  to  introduce  evidence.  As  the  cause  stood  for 
trial  anew  no  request  for  a  trial  was  necessary.  It  was  the 
plaintiff's  right  to  have  the  trial  when  the  cause  wfts  reached 
for  that  purpose,  without  motion  or  request.  This  was  denied 
him  by  sustaining  the  motion  over  his  objection,  and  entering 
a  decree  against  his  protest. 

Revebsed. 


k 


The  Independent  School  Distkict  op  Asbury  v.  The  Dis- 
trict Court  for  Dubuque  County. 

1.  flehool  Diftriet:  apportionment  of  judgment:  certiorari.  Where 
UTj  jit  lion  was  instituted  upon  a  school  order  of  a  district  township 
wliicJi  had  been  subsequently  reorganized  into  independent  districts, 
Uw  District  Court  had  jurisdiction  to  render  judgment  thereon 
HguLciBt  the  several  independent  districts,  and  to  issue  &  mandamtu 
commanding  the  directors  to  assemble  and  apportion  the  amount  of 
the  judgment  among  the  several  judgment  debtors.  Certiorari  would 
tiol  He  to  the  District  Court  upon  the  ground  that  it  had  exceeded  its 
Juris*]  let  ion. 
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Wednesday,  April  17. 

This  is  a  petition  for  a  writ  of  certiorari  to  the  Dubuque  Dis- 
trict Court,  in  which  it  is  alleged  the  said  court  has  exceeded 
its  jurisdiction,  and  ordered  that  to  be  done  for  which  there 
is  no  authority  in  law. 

The  facts  averred  in  the  petition  are  in  substance  as  fol- 
lows :  Henry  Kennedy  was  the  holder  of  a  certain  school  order 
issued  by  the  district  township  of  Julien,  November  8, 
1873.  After  the  issuance  of  the  order  the  district  township 
of  Julien,  under  the  provisions  of  the  statute,  was  reorganized 
into  the  following  independent  districts,  to- wit:  Derby- 
Grange,  Stone  Hill,  Oakville,  Wilton,  Julien,  Jefferson  and 
Asbury.  The  indebtedness  evidenced  by  said  order  was  not 
apportioned  among  said  independent  districts  by  the  old  board 
of  directors  of  the  district  township  of  Julien,  as  prescribed  by 
law.  An  action  was  brought  upon  said  order  by  said  Henry 
Kennedy  in  said  District  Court  against  all  of  the  said  inde- 
pendent districts,  and  a  joint  judgment  was  rendered  against 
them  for  the  amount  due  on  said  order,'  and  for  costs ;  and 
it  was  ordered  and  decreed  that  if  an  execution  should  be 
returned  unsatisfied,  then  the  writ  of  mandamus  should  issue 
commanding  each  of  the  said  independent  districts,  through 
their  proper  officers  and  directors,  to  assemble  together  and 
apportion  among  themselves  the  amount  that  each  should 
pay  in  satisfaction  of  said  judgment;  and  that  after  said 
apportionment  the  said  officers  should  certify  the  same  to  the 
board  of  supervisors  in  order  that  said  board  might  levy  the 
same  against  said  districts  according  to  said  apportionment, 
and  that  said  money  when  collected  and  paid  over  by  the 
county  treasurer  should  be  applied  in  satisfaction  of  said 
judgment. 

The  writ  of  mandamus  was  issued,  and  in  obedience 
thereto  the  individuals  therein  named  as  directors  met  and 
voted  for  an  apportionment  of  said  judgment.     The  secretaries 
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of  the  boards  of  directors  of  said  districts,  excepting  that  of 
Asbury,  signed  the  certificate  to  the  board  of  supervisors, 
reqiiefiting  that  said  tax  be  levied  in  pursuance  of  the  appor- 
tionment npon  the  said  independent  districts  respectively. 

The  aeeretary  of  the  said  district  of  Asbury  having  failed 
to  Bigu  the  ccirtificate  as  directed  by  the  writ  of  mandamus, 
the  DiBtrict  Court  ordered  that  N.  W.  Boyes  be  appointed  to 
sign  the  name  of  said  secretary,  which  was  accordingly  done. 

The  board  of  supervisors,  in  accordance  with  said  certifi- 
cate, levied  a  tax  upon  the  said  independent  districts  in 
amount  Hufticient  to  pay  said  judgment,  interest  and  costs. 
The  apportioiunent  made  by  the  boards  of  directors  required 
the  district  of  Asbury  to  pay  $779.64,  and  the  other  districts 
to  pay  $20  each,  excepting  the  district  of  Jefferson,  as  to 
which  the  action  was  before  that  time  dismissed. 

It  in  prayed  that  the  judgment  and  decree  in  said  action, 
and  the  said  writ  of  mandamus,  and  the  levy  of  said  tax,  be 
animlled  and  vacated. 

M.  H.  Beach,  for  the  plaintiff. 

Fouke  it  Lifon,  for  defendant. 

RoTHRocK,  Ch.  J. — The  Code,  §  3216,  provides  that  "the  writ 
of  cf'Ttwrart  may  be  granted  whenever  specially  authorized  by 
law,  and  egx><?cially  in  all  cases  where  an  inferior  tribunal, 
board  or  officer,  exercising  judicial  functions,  is  alleged  to 
have  exceeded  his  proper  jurisdiction,  or  is  otherwise  acting 
illegally,  when  in  the  judgment  of  the  superior  court  there 
is  no  other  plain,  speedy,  and  adequate  remedy." 

It  was  held  in  the  case  of  the  KnoxvUle  National  Bank  v. 
The  Independent  Dstrict  of  Washington,  40  Iowa,  612,  where 
a  school  order  was  issued  by  a  district  township  for  the  services 
of  a  teacher  in  one  of  the  sub-districts,  and  before  its  pay- 
ment the  several  sub-districts  of  the  township  were  organized 
into  independent  districts,  that  an  action  upon  the  order  could 
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not  be  maintained  against  tbe  independent  district,  composed 
of  the  same  territory'  as  went  to  make  up  the  sub-district 
where  the  school  was  taught.  It  was  also  held  in  that  case 
that  each  of  the  independent  districts,  embracing  the  territory 
of  the  original  district  township,  was  liable  for  the  debts  of 
the  district  township  in  proportion  to  the  value  of  the  property 
of  the  district  to  which  it  succeeded,  and  that  all  might  be 
united  in  action  as  defendants. 

Following  that  case,  the  District  Court,  in  the  case  at  bar, 
had  jurisdiction  of  all  of  the  independent  districts  of  the 
township.  It  unquestionably  had  jurisdiction  of  the  subject- 
matter  of  the  action.  It,  therefore,  did  not  exceed  its  juris- 
diction in  entertaining  the  action  and  rendering  the  judgment. 

If,  having  jurisdiction  of  the  action,  the  court  erroneously 
ordered  an  apportionment  of  the  judgment  to  be  made  ainong 
the  several  parties  defendant,  or  if  the  apportionment  actually 
made  was  unjust  or  oppressive  upon  one  of  the  districts,  by 
taking  tlie  proper  steps  therefor,  such  erroneous  action  could 
have  been  corrected  in  the  court  below,  or  failing  in  that,  an 
appeal  could  have  been  taken  to  this  court. 

The  writ  of  cerliorari  will  not  lie  where  there  is  a  plam, 
«peedy  and  adequate  remedy  by  appeal.  Davis  Co.  v.  Horn, 
4  Greene,  94;  Fagg  v.  Pa/rker,  11  Iowa,  18. 

The  application  for  the  writ  wiU  be 

Denied. 
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Van  Doran  v.  Marden. 

1.  Haibaad  aad  Wife:  bxecution.  The  husband  is  the  head  of  the  familf 
within  the  meaning  of  the  statute  exempting  from  execution  certain 
property  with  which  he  habitually  earns  his  living.  Such  property 
belonging  to  the  wife  before  her  marriage,  and  used  for  the  family 
support,  is  not  exempt  from  execution  levied  under  a  judgment 
against  her. 

Appeal  from   Greene   Circuit   Court, 
Wednesday,  April  17. 

Action  at  law.     The  case  was  submitted  to  the  coort  with* 
out  a  jury,  and  judgment  rendered  for  defendant. 
PlaintiflF  appeals. 

McDuffie  dt  Howard,  for  appellant. 

Harvey  Potter,  for  appellee. 

Bbok,  J. — ^I.  This  was  an  agreed  case  and  was  submitted 
to  the  court  below  in  order  to  obtain  an  adjudication  to 
determine  whether  a  team  of  horses  seized  by  defendant,  as 
constable,  to  satisfy  an  execution  issued  upon  a  judgment 
against  plaintiflF,  is  exempt  from  levy  under  the  statute.  The 
facts,  briefly  stated,  are  as  follows : 

The  plaintiff  was  the  widow  of  one  Morelan,  who  owned 
the  horses  in  controversy.  They  were  set  apart  to  the 
plaintiff  and  were  exempt  from  execution  in  the  hands  of 
her  liusband.  She  was  the  mother  of  three  children  by 
>[(>relan^  Subsequently  she  married  her  present  husband, 
and  her  children  have  lived  with  her  and  her  husband,  sup- 
ported by  their  joint  personal  labor.  The  horses  are  used 
by  her  husband  for  the  support  of  the  family,  composed  of 
himself,  wife  and  her  children.  After  her  marriage  to  her 
present  husband,  a  judgment  was  recovered  against  plaintiff, 
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and  the  horses  were  seized  upon  an  execution  issued  thereon* 
She  claims  that  they  are  exempt  from  seizure,  and  this  action 
is  brought  to  recover  their  possession. 

Plaintiff  bases  her  right  to  hold  the  horses  exempt  from 
execution  upon  Code,  §  3072,  which  provides  that  a  debtor, 
who  is  the  "head  of  a  family,"  may  hold,  free  from  levy,  the 
^iTwife^e.  *^*^  ^^^  which  "he  habitually  earns  his  living." 
eotkm.  ghe  insists  that  she  is  the  head  of  the  family,  and, 

therefore,  within  this  provision.  The  sole  question  which  we 
are  called  upon  to  determine  is  this :  Is  the  plaintiff  "  the 
head  of  a  family"  within  the  meaning  of  this  statute? 

It  is  not  claimed  that  the  wife  is  generally  to  be  regarded 
as  the  head  of  a  family,  but  that  in  this  case,  where  she  is  the 
owner  of  property,  which,  if  held  by  the  husband,  would  be 
exempt  from  execution,  she  is  within  the  provisions  of  the 
statute,  and  is  to  be  regarded  as  the  "head  of  the  family." 
Whether  the  plaintiff  is  to  be  so  regarded  is  a  question  of  law, 
and  not  of  fact.  The  term  "head  of  the  famfly  "  is  used  in 
reference  to  the  relation  existing  between  the  members  of  the 
family  as  recognized  by  law  and  the  usage  of  society.  There 
may  be  a  head  of  the  family  when  there  is  no  marriage 
relation  existing.  WhaUn  v.  Cadman,  11  Iowa,  226.  When, 
however,  marriage  relation  does  exist,  the  headship  of  the 
family  cannot  depend  upon  circumstances  of  property  held  by 
the  parties.  If  this  were  so,  the  question  involving  the  head- 
ship of  the  family  would  be  one  of  fact,  and  Qever  of  law. 
That  it  is  a  question  of  law,  when  the  husband  is  resting  under 
no  disability,  we  think  cannot  be  doubted.  One  reason,  and 
(Hily  one  for  this  conclusion,  need  be  given.  It  is  this :  The 
universal  sentiment  of  the  people  is  and  has  been  for  ages 
that  the  husband  is  the  head  of  the  family.  The  term  was 
tised  by  the  Legislature  in  the  statute  in  question  in  its  uni- 
versally accepted  signification.  The  reason  which  we  have 
given  for  holding  this  to  be  a  question  of  law  solves  the  very 
qn^tion  of  the  case,  and  leads  to  the  conclusion  that  the 
husband  is  the  head  of  the   family.     Support  to  this  conclu- 
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8ion  is  found  in  the  following  decisions :  Whalen  v.  Cadman, 
11  Iowa,  227 ;  Lawrence  v.  Sinnamon,  24  Iowa,  80. 

n.  We  know  of  no  legislation  wliicb  changes  the  relations 
of  hudband  and  wife,  so  as  to  give  the  headship  of  the  family, 
in  any  case,  to  the  wife.  He  is  still  bound  for  her  support 
and  entitled  to  her  earnings  when  she  is  not  engaged  in  busi- 
ness on  her  own  account.  Mewhirter  t\  Hatten,  42  Iowa, 
288 ;  Tutde  v.  C.  R.  I.  d  P.  R.  Co.,  42  Iowa,  518 ;  Orant  v. 
Oreen,  41  Iowa,  88. 

Code,  §  2202,  clothes  a  woman  with  the  same  right  and 
authority  touching  her  own  property  as  is  i>ossessed  by  the  hus- 
band over  property  owned  by  him.  But  this  provision  bestows 
rights ;  it  does  not  create  exemptions,  which  only  exist  under 
explicit  provisions.  We  discover  nothing  in  this  section  in 
conflict  with  the  conclusion  we  have  above  announced. 

A  consideration,  which  we  may  mention  here,  gives  strength 
to  our  view  of  the  case.  If,  wlien  the  wife  holds  property, 
she  is  the  head  of  the  family,  the  husband  must  be  dei)08ed 
of  hi8  headship,  or  the  familv  will  have  two  heads.  The  first 
position  cannot  be  admitted.  The  second  is  contrary  to  rea- 
son, for  in  that  case  the  property  of  each  "  head  "  would  be 
exempt,  and  thus  there  would  be  a  double  exemption,  which 
is  surely  not  contemplated  by  the  statute. 

III.  It  is  argued  that  as  the  wife,  before  her  maniage, 
held  the  propei-ty  exempt  from  levy,  a  change  in  her  condition 
could  not  change  her  rights.  This  conclusion  is  a  non  sequi- 
tur.  The  change  of  condition  may  change  her  rights,  if  the 
exemption  may  be  so  called.  She  had  the  right  to  hold  the 
property  free  from  levy  because  she  was  the  head  of  a  family ; 
she  voluntarily  surrendered  that  headship  and  with  it  her 
rights.  It  would  not  be  claimed  that  a  husband,  who8#  family 
consisted  of  himself  and  wife,  would  continue  to  hold  prop- 
erty exempt  from  execution  after  he  procured  a  divorce  and 
was  restored  to  all  the  rights  of  a  single  person.  This  case  is 
not  different  from  the  one  before  us. 
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We  conclude  that  the  judgment  of  the  Circuit  Court,  hold* 
ing  the  property  subject  to  execution  issued  on  a  judgment 
against  the  wife,  is  correct. 

Affibmbd. 


I  48    180 
102    646 
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Kennedy  v.  The   Independent   School   District   op  Derbt    i39     26 
Grange  et  al. 

1.  Seho^  Diftriet:  ofpicbr.  The  treasurer  of  a  school  district  is  an  oftleer 
thereof,  and  service  of  an  original  notice  upon  him  in  an  action 
against  the  district  constitutes  service  upon  the  district. 


A   :    JUDOMENT    AGAINST    INDEPENDENT    DISTRICTS:    JURISDICTION. 

Where  the  district  organization  had  been  abandoned,  and  the  several 
sub-districts  organized  into  independent  districts,  it  was  Jidd^  that  an 
action  in  equity  might  be  maintained  against  them  upon  a  debt  of 
the  district,  and  tliat  the  District  Court  liad  jurisdiction  to  render 
Judgment  thereon,  and  to  issue  a  writ  of  inandauius  commanding 
the  directors  of  tlie  independent  districts  to  apportion  tl^e  amount  of 
the  judgment  among  them.  Held,  further,  tliat  the  apportionment 
thus  made  did  not  conclude  any  district,  but  that  it  might  maintain 
an  action  against  the  others  for  contribution. 

Appeal  from  Duhuqm  District  Court. 

Wednesday,  April  17. 

The  plaintiff  fiunished  labor  and  material  for  the  erection 
of  a  school-house  in  the  district  township  of  Julien,  and  the 
district  township  became  indebted  to  him  therefor  in  the  sum 
of  $350.64,  which  is  still  tmpaid.  After  the  indebtedness  was 
contracted,  the  district  township  organization  was  abandoned, 
and  the  several  sub-districts  were  organized  as  independent' 
districts.  No  division  of  the  assets  and  liabilities  was  made. 
This  action  was  brought  against  the  several  independent  dis* 
tricts  to  recover  the  amoimt  of  the  claim.     Judgment  was 
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rendered  therefor.  A  writ  of  mandamus,  also,  was  issued, 
commanding  the  directors  of  the  independent  districts  to 
assemble  and  apportion  among  the  districts  the  amount 
which  each  should  pay  of  the  plaintiff's  judgment,  and  cause 
the  same  to  be  certified  by  the  secretaries  of  the  respective 
districts  to  the  board  of  supervisors.  A  return  was  made  to 
the  writ,  showing  an  attempted  compliance  ty  all  the  defend- 
ants except  one,  to- wit:  the  independent  school  district  of 
Asbury.  The  return  shows  that  the  directors  of  the  different 
districts  met,  including  those  of  the  district  of  Asbury.  At 
the  meeting  a  resolution  was  passed,  apportioning  among  the 
different  districts  the  amount  which  each  should  pay  of  the 
plaintiff's  judgment,  and  one  other  judgment,  amounting  in 
all  to  $879.64.  The  apportionment  made  was  as  follows :  To 
the  districts  of  Derby  Grange,  Oakville,  Stone  Hill,  Wilton  and 
Julien,  each  $20,  to  the  district  of  Asbury,  $779.64.  All  the 
directors  voted  for  the  resolution  except  the  directors  for  the 
district  of  Asbury,  who  voted  against  it.  They  made  a  return 
to  the  writ,  stating,  in  substance,  that  they  had  no  power  under 
the  law  to  comply  with  it,  and  that  the  district  of  Asbury  had 
never  been  served  with  any  notice  in  the  action,  nor  had  it 
employed  any  attorney  to  appear  for  it. 

The  secretary  of  the  district  of  Asbury  refused  to  join  in 
certifying  the  apportionment  to  the  board  of  supervisors,  and 
the  court  appointed  one  Boyes  to  sign  the  secretary's  name  to 
the  certificate.  Afterwards  the  district  of  Asbury  moved  to 
set  aside  the  judgment,  stating,  in  substance,  as  the  grounds 
therefor,  that  the  district  was  not  served  with  notice ;  that  no 
authorized  appearance  was  made  for  it ;  that  no  default  was 
entered ;  that  no  entry  of  an  order  for  the  issuance  of  the  writ 
was  made,  and  no  record  of  a  judgment  or  decree  has  been 
approved  or  signed,  and  that  the  directors  have  no  legal  power 
to  comply  with  the  writ.  The  court  overruled  the  motion,  to 
which  the  district  of  Asbury  excepted. 

The  district  appeals. 
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M.  H.  Beacky  for  appellant. 

Fouke  <t  Lyon,  for  appellee. 

BoTHBOOK,  Ch.  J. — ^I.  Whatever  service  of  original  notice 
-was  made  upon  the  district  of  Asbury  was  made  by  service 
J  ^^^^  ^g^  upon  the  treasurer  of  the  district.  It  is  claimed  by 
trict :  officer.  ^^  distrfct  that  that  was  not  sufficient.  Service  of 
a  notice  upon  a  school  district  may  be  made  by  service  upon  any 
officer  thereof.  Code,  §  2612.  We  have  only  the  question  then 
as  to  whether  the  treasurer  of  a  school  district  is  an  officer.  It 
is  insisted  by  the  district  that  he  is  a  mere  employe.  The  argu- 
ment for  this  view  is  that  he  is  elected,  not  by  the  electors  of 
the  district,  but  by  the  board  of  directors ;  that  he  is  not  neces- 
sarily a  member  of  the  board,  and  is  in  fact  not  a  member  in  this 
case,  and  is  charged  with  no  duty  except  the  custody  of  the 
funds  and  the  payment  of  orders.  We  are  of  the  opinion, 
however,  that  this  does  not  constitute  him  a  mere  employe. 
An  office  in  a  municipal  corporation  is  a  public  function 
established  by  law.  The  mode  of  filling  it  is  provided  by 
law.  Whoever  is  duly  invested  with  the  office  has  a  right  to 
it,  until  his  right  expires  in  some  way  provided  by  law.  We 
think  that  a  treasurer  of  a  school  district  is  an  officer,  and  that 
service  of  the  original  notice  upon  him  was  service  upon  the 
district. 

U.  The  district,  then,  was  bound  by  the  a<ition  of  the  court, 
so  far  as'it  had  jurisdiction.  That  it  had  jurisdiction  to  ren- 
der judgment  on  the  claim  against  the  defendants  served  with 
^ — :  jvDo.    notice  is,  of  course,  not  denied.     We  have  onlv 

mxr:  juris.  "^ 

dktion.  to  determine  whether  it  had  jurisdiction  to  order 

the  issuance  of  the  writ  of  mandamus. 

The  petition  was  entitled  in  equity.  It  demanded  judg- 
ment for  the  amount  due,  and  prayed  that  in  the  event  an 
"execution  should  be  returned  unsatisfied,  a  writ  of  mandamus 
should  be  issued  commanding  the  defendants  by  their  proper 
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officers  to  meet  and  apportion  among  tliemselves  said  indebt- 
edness as  shall  be  equitable  and  just,  and  after  this  shall  be 
done,  to  then  cause  such  apportionment  to  be  levied  at  the 
next  regular  assessment  for  school  pui*poses.  After  the  judg- 
ment vas  rendered,  an  execution  was  issued  and  returned 
unsatisfied,  and  then  the  order  for  the  writ  of  mandamus  was 
entered,  and  the  writ  issued.  It  is  a  rule  of  general  applica- 
tion that  when  a  court  has  obtained  jurisdiction  of  the  person^ 
of  the  defendant,  and  jurisdiction  of  the  subject-matter  oi 
the  action,  no  error  committed  in  the  exercise  of  that  jurisdic- 
tion can  make  the  proceedings  or  judgment  of  the  court  void.. 
Freeman  on  Judgments,  §  135,  and  authorities  in  note. 

The  subject-matter  of  this  action  was,  first,  a  claim  upon  a 
money  demand,  and  next,  a  demand  for  an  order  for  a  writ  oi 
mandamus  to  compel  the  districts  to  apportion  the  amount, 
and  cause  the  levy  of  a  tax  to  be  made  for  the  payment  of  the 
judgment. 

The  District  Court  is  a  court  of  general  original  jurisdiction. 
It  IiaB  jurisdiction  of  the  ordinary  action  for  judgment  on  the 
debt;  and  it  has  jurisdiction  in  all  actions  for  the  writ  of 
mandamus.  Having  jurisdiction  of  the  subject-matter,  it  is 
not  a  question  for  our  determination  upon  this  appeal, 
whether  the  court  erred  in  exercising  its  jurisdiction.  We  have 
no  doubt  that  it  was  within  the  jurisdiction  of  the  court  to 
compel  the  payment  of  the  judgment  in  some  way.  As  all 
school  property  is  exempt  from  execution,  the  only  means  of 
payment  was  by  the  levy  of  a  tax  upon  the  taxable  property 
of  the  districts.  Such  tax  has  been  levied,  and  is  now  upon 
the  tax  books  for  collection.  While  it  may  be  conceded  that 
the  means  used  to  procure  the  levy  were  irregular,  yet,  the^ 
court  having  had  jurisdiction,  the  levy  is  not  void. 

When  a  district  township  organization  is  abandoned,  and 
independent  districts  are  organized,  and  there  is  indebtedness 
against  the  district  township  remaining  unpaid,  the  creditors 
may  take  judgment  against  all  the  independent  districts  a» 
was  done  in  this  case.     KnoxvUle  Nat.  Bank  r.  The  Ind.  DisL 
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of  Washington,  40  Iowa,  612.  While  a  creditor  of  the  district 
township  should  not  be  allowed  to  maintain  an  action  against 
one,  alone,  of  the  independent  districts,  no  one  representing  in 
any  proper  sense  the  original  debtor,  yet  after  the  creditor 
has  obtained  judgment  against  them  all,  and  the  liability  of 
all  has  been  thus  determined,  we  see  no  reason  why  the  cred- 
itor should  not  be  allowed  to  collect  his  judgment  from  one  or 
all  as  best  he  can,  leaving  the  judgment  defendants,  as  the; 
opinion  in  the  case  cited  suggests,  to  determine  in  an  appro- 
priate action  their  respective  obligations  among  themselves. 
That  a  court  of  equity  would  have  jurisdiction  of  such  an 
action,  we  have  no  doubt. 

That  the  apportionment  made  in  this  case  is  an  adjudication 
of  the  rights  of  the  independent  districts,  as  among  them- 
selves, we  do  not  hold.  The  mandamus  or  order  for  the  levy 
of  a  tax  in  this  case  supplies  the  place  of  an  execution  upon 
a  judgment  against  a  natural  person.  A  plaintiff  in  execution 
may  cause  a  levy  to  be  made  upon  the  property  of  one  of  sev- 
eral joint  judgment  debtors,  and  thus  collect  the  whole  of  the 
judgment.  But  this  would  be  no  adjudication  as  between  the 
joint  judgment  debtors.  They  could  maintain  actions  against 
each  other  for  contribution.  So  in  the  case  at  bar  the  order 
to  apportion  the  tax  did  not  conclude  any  district  which  did 
not  agree  to  the  apportionment.  The  plaintiff  was  interested 
only  in  the  collection  of  his  debt.  It  did  not  concern  him 
whether  the  district  of  Asbury  should  pay  all  of  it,  or  whether 
each  district  should  pay  a  part. 

We  do  not  find  anything  in  the  record  which  adjudicates  the 
apportionment  as  between  the  defendants,  and  we  do  not 
think  they  are  concluded  from  maintaining  an  action  to 
determine  their  respective  obligations. 

But  believing,  as  we  do,  that  the  court  below  had  jurisdic- 
tion of  the  subject-matter  of  the  action,  as  between  the 
plaintiff  and  the  defendants,  the  levy  of  the  tax  must  be^  held 
binding  upon  all  the  defendants. 

Affibmed. 
Vol.  xLvm — 13 
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48  iwl  Mayfibld  V.  Bennett. 

92    03g{ 
dtor  lu  ^*    J^<^ff>^^^*   ^^BT  BE  00N8TBUBD  IN  LIGHT  OF  BXOOBD.      WhOM  ft  JoAff* 

ment  recited  generally  that  notice  had  been  eerved  upon  the  dileifed- 

ant,  and  the  record  showed  the  service  to  have  been  hj  publicatioa, 
Tieldy  that  the  recital  would  be  taken  to  mean  a  service  in  that  manner, 
and  the  judgment  would  be  construed  as  in  rem  only,  and  not  author- 
izing  the  issuance  of  a  general  execution. 

EFFECT  OF  AFFEABANCE  AFTEB  JUDGMENT.   The  appeaiance 


•  of  the  defendant  after  judgment,  for  the  purpose  of  moving  fdr  a 
new  trial,  would  not  have  the  effect  to  render  the  judgment  a  per- 
sonal one. 

Appeal  from  Mitchell  District  Court. 

Wednesday,  April  17, 

In  1858  plaintiff  commenced  an  action  in  the  Mitchell 
District  Court  against  defendant,  upon  an  account  for  goods 
sold.  It  was  averred  in  the  petition  that  defendant  was  a 
non-resident  of  the  State,  and  a  writ  of  attachment  was 
issued  upon  that  ground.  Among  the  files  in  said  case  is 
found  an  attachment  bond ;  a  writ  of  attachment  duly  tested 
by  the  clerk  of  the  court,  with  a  return  of  the  sheriff  show- 
ing a  levy  upon  certain  real  estate  in  Worth  county ;  an  orig- 
inal notice,  with  a  return  of  defendant  ''not  found;"  an 
affidavit  for  an  order  of  publication  setting  forth  that  defend- 
ant was  a  non-resident  of  the  State,  and  that  the  sheriff  to 
whom  the  original  notice  was  delivered  had  returned  the 
same  "  not  found ; "  and  an  order  for  publication.  There  is 
nothing  upon  any  of  these  papers  showing  that  they  were 
ever  filed  in  said  action  or  court. 

On  the  22d  day  of  June,  1858,  an  affidavit  of  the  plaintiff 
was  filed  showing  that  the  residence  of  the  defendant  was 
unknown  to  the  plaintiff  and  his  attorney  and  business  agent, 
and  could  not,  with  reasonable  diligence,  be  ascertained.  On 
the  same  day  proper  proof  of  publication  was  filed,  with  the 
original  notice  attached. 
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No  other  pleadings,  notice  or  proof  of  service  of  notice, 
can  be  found  among  the  papers  in  said  action,  and  there  is 
nothing  in  the  record  showing  that  any  other  was  filed. 

On  the  said  22d  day  of  June  1858,  upon  the  papers  herein 
before  set  forth,  the  said  District  Court,  being  then  in  regu- 
lar session,  rendered  a  judgment  in  said  action,  which  is  in 
these  words :  "And  now,  to- wit,  on  this  22d  day  of  June, 
1858,  it  being  the  second  day  of  the  June  term  of  this  court, 
this  cause  came  up  for  hearing.  The  plaintiff,  by  his  attor- 
neys, appeared.  The  defendant  did  not  appear,  but  made 
default,  and  on  being  called,  came  not.  The  plaintiff  offered 
in  evidence  his  books  of  account,  and  proved  to  the  satisfaction 
of  the  court  that  service  of  notice  had  been  made  upon  said 
defendant,  and  all  things  having  been  done  in  the  premises, 
the  said  court,  after  hearing  the  proofs  and  allegations  of  the 
said  plaintiff,  ordered  and  adjudged  that  the  said  plaintiff  have 
and  recover  of  the  said  defendant  the  sum  of  nine  hundred  and 
twenty-nine  dollars  and  sixty-three  cents  and  the  costs  of  suit. 
And  accordingly  the  said  court  rendered  a  judgment  against 
said  defendant  and  in  favor  of  said  plaintiff  for  the  said  sum 
of  nine  hundred  and  twenty-nine  dollars  and  sixty-three  cents 
and  the  costs  of  suit,  taxed  at  twenty-three  dollars,  and  that 
the  attachment  in  this  case  be  sustained,  and  that  the  prop- 
erty attached  be  sold  to  satisfy  the  aforesaid  judgment,  and 
that  a  special  execution  be  issued  against  said  property,  to- 
wit :  AU  the  right,  title  and  interest  in  and  to  the  village  of 
Bristol,  situated  in  section  8,  township  99  north,  of  B.  22 
west,  in  Worth  county,  Iowa,  belonging  to  John  M.  Bennett.'* 

On  the  24th  day  of  May,  1859,  the  defendant  filed  a  peti- 
tion to  set  aside  said  judgment  upon  the  ground  that  he  had 
not  been  personally  served  with  the  original  notice  of  the  ac- 
tion, and  had  no  reliable  information  of  said  judgment  until 
March,  1859.  This  petition  set  forth  a  meritorious  defense 
and  was  supported  by  an  affidavit  averring,  among  other 
things,  that  defendant  had  no  knowledge  of  the  commence- 
ment of  the  action  until  November,  1858. 
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Proper  notice  of  this  petition  was  served  upon  the  plaintiff 
on  the  3l8t  day  of  May,  1859. 

July  2,  1860,  the  defendant  filed  a  motion  for  a  change  of 
venue.  No  action  was  taken  upon  said  petition  to  set  aside 
mid  judgment,  and  in  1860  the  same  was  dismissed  and  the 
3ause  stricken  from  the  docket,  but  at  whose  instance  does 
not  appear. 

In  Fel)ruaiy',  1859,  a  special  execution  was  issued  for  the 
sale  of  the  attached  property,  and  the  same  was  returned  at 
the  request  of  Eaton  &  Pooler,  attorneys  at  law.  It  does  not 
appear,  however,  that  said  attorneys  were  in  any  way  con- 
nected with,  or  employed  in,  the  case. 

Nothing  further  appears  of  record  in  said  cause  until  Jan- 
uary 4,  1877,  when  the  plaintiff  caused  a  general  execution 
to  be  issued  upon  said  judgment,  directed  to  the  sheriff  of 
Bremer  county,  who  levied  upon  suflScient  property  of  the 
defendant  to  satisfy  the  same. 

On  the  14th  day  of  May,  1877,  the  defendant  filed  in  said 
court  a  motion  for  an  order  correcting  the  judgment  rendered 
at  the  June  Term,  1858,  so  that  the  same  shall  be  a  judgment 
in  rem  against  the  property  attached  in  the  action  and  not  a 
personal  judgment  against  the  defendant,  and  for  a  further 
order  recalling  the  general  execution  and  dii'ecting  the  release 
of  the  levy  made  by  the  sheriff  of  Bremer  coimty,  for  the 
reasons  set  forth  in  affidavits  accompanying  the  motion,  and 
upon  all  the  papers  filed  in  said  case.  The  motion  was  sub- 
mitted to  the  court  upon  affidavits  filed  by  defendant,  and 
counter  affidavits  filed  by  the  plaintiff. 

Said  motion  was  overruled,  and  defendant  appeals. 

Boies  d  Couch,  for  appellant. 

Clelland  d  Eaton,  for  appellee. 

RoTHRocK,  Ch.  J. — I.  We  have  not  set  out  the  affidavits 
in  support  of,  and  against  the  motion  to  correct  the  judgment 


Digitized  by  LjOOQIC 


JUNE  TERM,  1878.  197 

Mayficld  v.  Bennett. 

and  qnash  the  execution,  because  we  think  the  question  pre-' 
sented  must  be  detennined  upon  the  record  of  the  judg- 
ment, and  upon  that  ahnie. 

That  part  of  the  motion  wliich  asked  a  ccuivction  of  the 
judgment  by  an  alteration  of  the  record  entry  was  properly 
\r/n<t*bi*coiu'  overi-uled,  but,  in  otu*  opinion,  that  part  which 
»/J^.nl  ""*'*  prayed  for  an  order  recalling  the  execution  and 
releasing  the  levy,  because  of  what  was  apparent  i>f  record  in 
the  action,  should  have  been  sustained. 

The  judgment  in  controversy  is  not  a  pers(mal  judgment 
when  examined  in  connection  with  the  whole  record  in  the 
action. 

The  coiu^  adjudged  '*that  service  of  notice  had  been  made 
upon  said  defendant."  This  adjudication  is  certainly  conclu- 
sive. 

It  is  conclusive  that  service  was  had  in  some  manner  pro- 
vided by  law.  The  usual  method  is  by  personal  service,  and 
in  the  absence  of  any  record  showing  service  by  publication, 
no  doubt  such  a  presumption  would  obtain,  but  the  pajiers  in 
this  case  show  that  the  service  was  by  publication,  and  the 
adjudication  must  be  imderstood  to  be  in  harmony  with  the 
whole  record  in  the  case.  It  would  be  a  most  violent  and 
unwarrantable  presumption  to  hold  that  the  court  found  the 
defendant  was  personally  served  in  face  of  the  fact  that  the 
afl&da\dt  that  the  defendant's  residence  was  unknown,  and 
could  not  with  reasonable  diligence  be  ascertained,  and  the 
proof  of  publication  with  the  original  notice  attached,  were 
made  and  filed  on  the  verj-  day  the  judgment  was  entered. 
The  judgment  entry  must  be  construed  in  the  light  of  the 
entire  record.  Fowler  v.  Doyle,  16  Iowa,  534.  "No  presump- 
tions in  support  of  the  judgment  are  to  be  allowed  in  opposi- 
tion to  any  statement  contained  in  the  record.  If  an  act  be 
stated  in  the  roll  as  having  been  done  in  a  specified  manner, 
no  presumption  arises  that  at  some  future  time  the  act  was 
done  in  a  better  or  more  efficient  manner.  If  it  appear  that 
the  process  was  served  in  a  particular   mode,  no   other   or 
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different  service  can  be  presumed."    Freeman  on  Judgments, 
§  125,  and  authorities  there  cited. 

II.  The  judgment  being  in  rem  it  had  no  binding  force 
only  as  against  the  attached  property.  Upon  such  judgment, 
the  property  of  the  defendant,  other  than  that  which  was 
attached,  cannot  be  sold,  nor  does  it  operate  as  a  lien  thereon. 
BantT  V.  Wood,  32  Iowa,  469. 

III.  It  is  urged  by  counsel  for  appellee  thrt  by  filing  the 
petition  to  have  the  judgment  set  aside,  and  afterward  filing  a 
^jii^'n™  ^  motion  to  change  the  venue,  the  defendant  appeared 

ment.^"*'*'       to  the  merits,   conferred  jurisdiction,  and  cured 
defects,  if  any,  in  the  judgment. 

There  were  no  defects  in  the  judgment  to  be  cured.  It  was 
a  judgment  in  rem,  and  had  no  other  force  or  eflfect.  The 
appearance  of  the  defendant,  by  filing  a  petition  to  vacate  it. 
does  not,  io  the  absence  of  any  action  upon  his  petition,  give 
the  judgment  more  force,  or  make  it  diflferent  from  what  it 
was  before.  If  it  was  in  rem  only,  it  so  remained  after  the 
petition  to  set  it  aside  was  dismissed.  We  have  found  nothing 
in  the  authorities  cited  by  counsel  for  appellee  inconsistent 
with  these  views. 

We  conclude  that  the  court  below  should  have  ordered  the 
property  levied  upon  to  be  released^  and  the  general  execution 
returned. 

Bbvbrsbd. 
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Vandbrcook  v.  Baker  et  al. 

1.  Mortgage:  transfer  op:  PROMiseoRY  note.  The  transfer  of  a  prom- 
issorj  note  carries  with  it  the  mortgage  executed  to  secure  it,  and  the 
mortgagee,  after  the  transfer  of  the  note,  has  no  such  control  over 
the  security  that  he  can  discharge  or  impair  it  to  the  prejudice  of  the 
transferee. 


:  RECORDING  OP :  EvmENCE.    Where  a  party  testified  that  at  the 

time  of  filing  a  mortgage  for  record  no  other  incumbrance  upon  the 
property  appeared  of  record,  while  the  recorder  testified  that  the  entry 
of  another  mortgage,  prior  in  date  and  appearing  to  be  of  prior  rec- 
ord, had  previously  been  made,  and  under  his  supervision,  held^  that 
the  presumption  in  favor  of  the  record  would  prevail. 

!  PROMISSORY  note:  praud.    The  assignee  of  the  promissory 


note  is  not  chargeable  with  the  fraud  of  the  mortgagee  in  procuring 
the  registry  of  a  mortgage  executed  to  secure  it. 

:  priouity.  a  mortgage  containing  covenants  of  warranty  does 


not  take  priority  over  one  of  earlier  registration  which  contains  no 
such  covenants. 

Appeal  from  O'Brien  Circuit  Court, 

Thursday,  April  18. 

Action  in  chancery  to  foreclose  a  mortgage  upon  real  estate 
by  a  transferee  thereof.  The  petition  shows  that  by  an 
instroinent  duly  recorded,  it  is  claimed  the  mortgage  was 
satisfied  and  the  lien  thereof  discharged,  but  alleges  that  it 
has  no  such,  effect,  for  the  reason  that  the  plaintiff  acquired 
the  mortgage  by  a  transfer  from  the  mortgagee  before  the 
attempt  to  discharge  the  lien  of  the  mortgage.  Frederick 
Wells  is  made  a  defendant,  and  it  is  alleged  that  he  holds  a  mort- 
gage which  is  a  lien  inferior  to  plaintiff's  mortgage*  Wells, 
by  a  cross- petition,  claims  his  mortgage  to  be  the  first  lien 
and  asks  that  it  be  foreclosed.  The  mortgagors  made  default. 
The  cause  was  submitted  to  the  court  upon  written  evidence, 
imder  an  order  made  at  the  appearance  term,  and  a  decree 
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-was  rendered  foreclosing  both  moi*tgages  and  declaring  Wells' 
mortgage  to  be  the  prior  lien. 
Plaintiff  appeals. 

EiKjenc  Co'vles  and  Joy  d  Wrhjht,  for  appellant. 

Chase  tt'  2\iylor  vlwA,  E,  B,  Sopei'y  for  appellee. 

Beck,  J. — I.  The  contest  in  this  case  is  between  two  mort- 
j];agees,  to  detm-niine  which  one  of  them  holdii  the  paramount 
lien,  and  is  to  be  settled  mainly  upon  the  testimony  relating 
to  one  or  two  points  of  the  case.  The  questions  of  law  in- 
volved in  the  case,  we  think,  will  present  no  great  difficulty 
in  their  soluticm. 

Baker  and  wife  executed  to  Inman  a  mortgage  to  secure 
certain  promissory  notes.  The  records  of  the  county  show 
that  the  mortgage  was  tiled  on  the  8d  day  of  November,  1874, 
On  the  17th  of  the  same  numth  Inman  gave  the  notes  to 
plaintiff  as  collateral  security  ui)on  an  indebtedness  held  by 
plahitiff  against  liim,  and,  on  the  same  day,  confessed  a  judg- 
ment tliereon.  Subsequently,  and  after  this  suit  was  com- 
menced, phiintiff  caused  tlie  notes  to  be  sold  upon  an  execu- 
tion issued  on  the  judgment,  and  became  purcliaser  thereof. 

On  the  *,)th  day  of  X()veml)er,  1S74,  Wells  took  a  mortgage 
from  Baker  and  wife  upon  the  same  land  described  in  plain- 
tiff's mortgage,  to  secure  money  loaned  to  Inman.  Prior  to 
the  loan  Inman  exhibited  an  abstract  to  Wells'  agent  upon 
which  the  mortgage  securing  the  notes  transferred  by  him  to 
plaintiff  did  not  appear.  He  undertook  to  give  a  first  mort- 
gage peenrity  for  the  money  borrowed,  and  represented  the 
bind  t(i  be  free  of  incumbrances,  except  such  as  were  to  be 
diB*'har«4i  d  by  the  money  borrowed  of  Wells.  Of  the  fraud 
of  Inniiin  in  this  transaction,  there  exists  no  question.  It  is 
not  nh<mii  that  plaintiff  had  notice  thereof,  and  it  appears 
that  wild  I  he  received  the  notes  as  collateral  securitv  he  had 
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no  other  notioe  of  the  transaction  than  was  derived  from  the 
record  of  the  mortgage  to  Wells. 

On  the  26th  day  of  December,  1874,  Inman,  upon  the  ap- 
pUcation  of  an  agent  of  Wells,  executed  a  release  of  the  mort- 
gage securing  the  notes  transferred  to  plaintiff.  This  was 
done  without  the  authority,  assent  or  knowledge  of  plaintiff. 

II.  Plaintiff  insists  that  the  satisfaction  of  the  mortgage 
by  Inman  was  void.  This  branch  of  the  case  first  demands 
our  attention. 

The  transfer  of  a  promissory  note  carries  with  it  a  mortgage 
executed  for  its  security.  The  mortgagee,  after  transfer  of 
\ran«!fCT**ofT*  *^®  note,  has  no  such  control  over  the  security 
promiHKory  ^j^^^  ^xe  cau  discharge  or  impair  it  to  the  prejudice 
of  the  transferee.  These  are  famiUar  rules.  The  satisfaction 
of  the  moi-tgage  being  without  authority  or  assent  of  Wells  was, 
as  to  him,  void. 

III.  But  Wells  insists  that  the  testimony  establishes  the 
fact  to  be  that  plaintiff  had  not  received  the  note  as  trans- 
feree at  the  time  the  discharge  of  the  mortgage  was  entered. 
His  agent,  who  procured  from  Inman  the  discharge,  testifies 
with  some  degree  of  positiveness,  that,  at  the  time,  the  notes 
were  exhibited  to  him  by  Innuin.  He  did  not  read  them, 
nor  have  them  in  liis  hands,  but  he  thinks  the  notes  were 
shown  to  him.  On  the  other  hand,  plaintiff  testifies  that  he 
received  the  note  in  December  before  the  release  was  executed. 
Another  witness,  with  more  explicituess  and  equal  positive- 
ness, testifies  to  the  same  facts.  The  preponderance  of  the 
testimony  very  satisfactorily  establishes  the  truth  to  be,  that 
plaintiff  had  received  the  notes  before  Inman  discharged  the 
mortgage. 

IW  Wells  insists  that  the  proper  index  of  the  mortgage 
book  did  not,  at  the  time  liis  mortgage  -Aas  filed,  exhibit  the 
2 — :rw:oiii.  mortgage  under  which  plaintiff  claims.     He  sun- 

Infc  of :  evi-  ^  •  •   •  i  i 

<ience.  ports  this   positiou  by  the  testimony  of  another 

agent,  (one  who  examined  the  records  and  took  the  mortgage, ^ 
who  testifies,  with  confidence  and  positiveness,  that  the  index 
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did  not,  at  the  time  Wells'  mortgage  was  filed,  contain  an  entrj 
of  plaintiff's  mortgage.  He  is  not  corroborated  by  other  wit* 
nesses  or  by  established  facts.  The  position  of  plaintiff,  on  this 
point,  rests  upon  his  unsupported  testimony.  In  opposition  to 
this  witness  we  have  the  record  itself,  and  the  testimony  of  the 
recorder.  While  it  cannot  be  denied  that  the  record  may  be 
impeached  by  oral  testimony,  and  that  the  testimony  of  one 
witness  only  would  authorize  us,  in  the  absence  of  conflicting 
proof,  to  hold  the  index  to  be  false  and  fraudulent,  yet,  it  is 
true,  that  in  such  a  case  we  must  act  with  great  caution  and 
only  upon  clear  and  satisfactory  evidence.  The  solemnity  of 
the  record,  and  the  danger  to  the  rights  of  property  which 
would  result  from  setting  it  aside,  demand  that  clear  and 
satisfactory  proof  be  required  to  impeach  it.  The  recorder 
testifies  in  this  case  that  the  entry  of  the  mortgage  in  the 
index  was  made  in  his  presence  and  under  his  supervision. 
He  is  unable  to  state,  upon  his  independent  memory,  that  it 
was  made  on  the  day  the  mortgage  was  filed.  He  states  that 
his  habit  was  to  index  all  instruments  upon  receiving  them, 
and  that  his  belief  is  the  index  entry  of  the  mortgage  was 
made  on  the  day  the  record  imports.  There  is  no  ground 
for  doubting  the  intelligence  and  honesty  of  this  witness.  It 
is  not  to  be  denied  that  if  the  entry  was  made  after  Wells* 
mortgage  was  filed,  six  days  subsequent  to  the  filing  of  plain- 
tiff's mortgage,  the  fact  was  not  known,  or  was  forgotten 
\?y  the  recorder.  This  is  incredible.  The  business  of  his 
office  does  not  appear  to  have  been  large.  He  certified  to  an 
abstract  about  one  month  after  Wells'  mortgage  was  filed, 
showing  it  to  be  the  second  lien ;  a  few  days  thereafter  the  re- 
lea^e  of  plaintiff's  mortgage  was  filed,  and  there  seems  to  have 
beeu  eoiitroversy  from  thenceforward  in  regard  to  the  priority 
of  the  hens.  The  transaction,  if  the  index  is  false,  would  not 
have  escaped  the  attention  of  a  man  of  ordinary  intelligence 
itnd  watt-'bfulness;  such  a  man  we  must  presume  the  record- 
er to  be,  and  the  testimony  exhibits  nothing  to  rebut  such 
presumption.     If  he  knew  at  the  time  the  index  entry  was 
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made  that  it  was  false,  it  could  not  have  escaped  his  memory, 
if  ordinarily  retentive.  There  is  nothing  to  warrant  the  con- 
slasion  that  his  memory  is  not  as  good  as  that  of  othet  men. 
Now  here  is  a  public  ofl&cer  charged  with  the  duty  of  making 
a  record  entry,  who  testifies  that  it  was  made  in  the  usual 
course  of  the  business  of  his  office,  which  required  it  to  be 
made  on  the  day  the  record  purports  to  have  been  entered ; 
that  he  was  personally  present  when  it  was  made ;  that  he 
has  no  knowledge  of  any  error  in  the  index,  and  believes  it  to  be 
correct  and  to  have  been  made  upon  the  day  shown  therein. 
There  is  no  suspicion  resting  upon  his  honesty,  and  no  ground 
to  doubt  his  intelligence  or  the  accuracy  of  his  memory.  His 
testimony,  negative  though  it  be  in  character,  gives  such  sup- 
port to  the  record  that  it  cannot  be  overthrown  by  the  uncor- 
roborated statement  of  one  witness. 

V.  The  notes  were  first  delivered  to  plaintiff  as  collateral 
security.  He  finally  claims,  in  an  amended  petition,  the  abso- 
lute title  to  the  notes  acquired  under  a  sheriff's  sale.  Wells 
now  insists  that  the  title  was  not  passed  by  the  sale.  Let  this 
be  admitted.  What,  we  must  then  inquire,  is  the  interest 
which  plaintiff  holds  in  the  notes  ?  He  has  possession  of  the 
notes  which  were  received  as  collateral  security.  If  the  sale 
is  void,  he  is  not,  in  the  absence  of  fraud  on  his  part,  and  of 
complaint  on  the  part  of  the  makers  of  the  notes,  to  be 
regarded  as  having  no  interest  in  them,  but  will  be  presumed 
to  hold  them  under  the  original  agreement  as  collateral 
securit}'.     This  conclusion  disposes  of  this  point  of  the  case. 

VI.  It  is  said  that  as  the  notes  were  negotiable  and  delivered 
to  plaintiff  without  indorsement,  he  holds  them  as  assignee, 
subject  to  all  equities  between  the  original  parties.  Let  this 
3 — :  prom-    bc  admitted.     It  does  not  appear  that  the  makers 

fmud.  of  the  notes  hold  any  equities  against  the  payee. 

It  is  not  shown  that  they  were  given  without  consideration,  or 
that  any  defense  exists  against  their  enforcement,  if,  indeed, 
it  exists  in  this  case,  where  the  makers  urge  no  defense. 
The  equities  of  which  the  assignee  is  presumed  to  have 
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notice  are  thone  between  the  parties,  which  may  be  in  the 
nature  of  defenses  to  tlie  enforcement  of  the  notes.  The 
equities  whicli  Wells  urges  in  this  case  are  ngt  against  the 
validity  of  the  notes.  It  is  an  equity  against  the  maker  in 
favor  of  a  stranger  to  the  notes,  and  does  not  involve  the  notes 
themselves,  but  the  lien  of  a  security  therefor.  That  lien  sub- 
sists, not  through  the  note,  but  through  the  record  of  the 
mortgage. 

The  notice  upon  which  Wells  relies  arises  under  rules 
peculiarly  applicable  to  the  transfer  of  contracts.  The  notice 
which  will  determine  the  jiriority  of  a  mortgage  arises  under 
the  statute  applicable  to  tlie  registry  of  instruments  aflPectiug 
njal  estate.  Now  it  cannot  be  that  fraud  of  a  mortgagee,  in 
pnicnring  the  registry  of  a  mortgage,  will  affect  the  right  of  the 
holder  of  a  promissory  note  to  enforce  it.  The  rules  of  the  law 
will  not  imply  that  the  assignee  has  notice  of  matters  other 
than  those  between  the  parties.  Croshif  v.  Tanner,  40  Iowa, 
IBi;,  The  holder  of  the  note  niciy  enforce  it.  If  this  be  so, 
he  may  enforce  the  moiigage,  for  it  accompanies  the  debt  and 
exiHts  while  the  debt  exists.  If  the  plaintifl*  may  recover  on 
the  liuti'  he  may  also  enforce  the  mortgage. 

What  notice  does  the  record  of  the  mortgage  impart? 
That  it  was  tiled  (m  a  certain  day.  From  tliat  day,  if  suffi- 
ririit  in  other  ret^pects,  it  becomes  a  lien.  The  record  imparts 
3IO  notiee  as  to  the  circumstances  under  wliieh  the  nioiigage 
was  executed  and  delivered. 

Ti(e  plaintiff,  as  assignee,  must  take  notice  of  equities  affect- 
ing the  validity  of  tlie  note  existing  between  the  original 
])Hrties :  but  he  is  not  presumed  to  have  notiee  of  the  equities 
of  third  persons  against  the  seearity  of  the  note. 

We  eonclude  tliat  plaintiff'  is  not  (*hargeable  with  the  fraud 
nf  luinin  in  putting  the  mortgage  under  whicli  plaintiff 
claims  upon  the  record,  so  that  it  became  a  prior  lien  to  AVells' 
mortgage.  This  is  tiie  fraud  whicli  Wells  claims  defeats 
jilnintitT's  mortgage. 

VtL     It  is  insisted  that  the  notes  were  passed  to  plaintiff 
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without  consideration.  We  do  not  so  nuderstaiid  tlie  case. 
Inmaii,  tlie  record  shows,  did  owe  plaintiff,  and,  as  we  have 
seen,  plaintiff,  if  he  does  not  own  the  notes  absolutely,  holds 
them  as  collateral  security  upon  his  claims  against  Inman. 

VIII.  AVells  insists  that  the  transfer  of  the  notes  ctmveyed 
to  plaintiff  the  etpiitable  title  (mly  :  that  he  held  it  by  an  eqiiita- 
hle  tianiffiuiient,  which  wcmld  not  C(mvey  with  it  the  mortgage. 
The  plaintiff  holds  as  an  assignee  by  delivery.  It  cannot  be 
said  that  he  holds  under  an  e(juitable  assignment.  The 
assiginnent  is  sufficient  in  law  to  transfer  the  note,  subjec^ 
however,  to  the  etpiities  of  the  other  party. 

IX.  Wells  insists  that,  as  fraud  has  been  shown  on  the 
part  of  Inman,  plaintiff  must  show  that  he  took  the  note  with- 
out notice  of  the  fraud  and  for  \-alue.  This  rule  would  be 
applicable  if  tlie  fraud  complained  of  was  in  the  note.  It  is 
inputthig  the  mortgage  upim  record  so  that  it  l)ecame  the  first 
hen.  and  does  not  pertain  to  the  note.  The  burden  is  upon 
Wells  to  show  plaintiff's  knowledge  of  the  fraud,  not  upon 
plaintiff  to  show  that  he  had  no  notice  thereof. 

X.  It  appears  that  Wells'  mortagage  contains  covenants  of 
wan-anty,  while  the  other  mortgage  does  not.  It  is  insisted 
that  plaintiff, therefore,  had  notice  that  Wells*  mortgage  was  to 
^  .  be  regarded  as  a  prior  lien  by  the  parties.     We  dis- 

pnoniy.  cover  no  reason  to  support  this  conclusion.     The 

priority  of  the  moi-tgages  is  to  be  detennined  by  their  registra- 
tion, not  by  their  fonii  or  provisions.  We  have  never  heard 
that  covenants  in  a  mortgage  would  impart  notice  that  it  sliould 
lie  treated  as  a  lie^i  prior  to  other  instruments  tiled  before  it. 

XI.  Objections  to  plahitiff's  right  to  enforce  his  mortgage, 
fonuded  upon  tlie  form  of  the  acknowledgment,  and  the  fact 
that  the  date  of  Wells'  mortgage  was  prior  to  the  day  plaintiff's 
was  recorded,  are  urged  upon  our  attention.  It  is  sufficient 
to  say  that  the  acknowledgment  is  sufficient,  and  that  if  plain- 
tiff had  notice  that  Wells'  mortgage  was  executed  before  his 
o^n.thc  record  informed  him  that  it  was  subsequently  111  jd  for 
record,  which  dete. mined  that  it  was  a  junior  lien. 
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We  have  considered  all  questions  raised  in  this  case,  and 
conclude  that  plaintiff's  mortgage  is  the  prior  lien  and  should 
be  so  enforced.  The  decision  of  the  Circuit  Court  is  reversed, 
and  the  cause  will  be  remanded  for  a  decree  in  harmony  with 
this  opinioo. 

Reversed. 


Ikdefehdkht  District  op  Crocker  v.  Independent  District 

OF  Ankeny. 

1.  Fnetioe  in  the  Sapremo  Court:  assionmekt  of  errors.  An  appeal  will 
ha  dUmi^sed  if  the  assignment  of  errors  is  not  served  on  the  appellee 
ton  davs  before  the  first  day  of  the  trial  term.  Whether  or  not  it 
mui^t  he  filed  with  the  clerk  previous  to  the  day  devoted  to  consider- 
ation of  causes  from  the  district  whence  comes  the  appeal,  qiapre. 

Appeal  from  Polk  Circuit  Court. 

Thursday,  April  18. 

Action  al  law.     Trial  by  the  court,  and  judgment  for  tht 
plaintiff. 

The  defendant  appeals. 

Barcmft,  Given  d  Drahelle,  for  appellant. 

MelJenr^  dt  Botven,  for  appellee. 

SsE^rBRs,  J. — The  trial  term  of  this  court,  for  this  cause, 
commenced  on  the  3d  day  of  December,  1877,  and  no  assign- 
ment of  errors  was  filed  with  the  clerk  and  served  on  the 
Hh^litpl^nf/"  appjllee  or  its  attorney,  until  the  8th  day  of  said 
^'St™*JSSJ^.  month.  A  motion  has  been  made  to  dismiss  the 
appeal  because  such  assignment  was  not  sooner  filed  and  served 
on  the  appellee. 

Section  3183  of  the  Code  is  as  follows:     "If,  the  transcript 
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being  filed,  errors  are  not  assigned  and  filed  with  the  clerk  of 
the  Supreme  Court,  and  a  copy  of  the  same  served  on  the 
appellee  or  his  attorney  ten  days  before  the  first  day  of  the  trial 
term,  the  appeUee  may  have  the  appeal  dismissed,  or  the 
judgment  or  order  affirmed,  unless  good  cause  for  the  failure 
be  shown  by  affidavit." 

Eule  24  of  this  court  provides,  "If,  the  transcript  and 
abstract  being  filed,  errors  are  not  assigned  by  the  morning 
of  the  first  day  devoted  to  causes  from  the  district  whence 
comes  the  appeal,  the  appeUee  may,  on  motion,  have  the 
appeal  dismissed,  or  the  judgment  or  order  affirmed,  unless 
good  cause  for  the  failure  is  shown  by  affidavit." 

There  is  an  apparent  conflict  between  the  statute  and  the 
role,  unless  it  can  be  held  the  court  can  dispense  with  filing  an 
assignment  of  errors  previous  to  the  day  devoted  to  a  consider- 
ation of  causes  from  the  district  whence  comes  the  appeal.  And 
if  the  errors  are  served  on  the  appellee  by  the  time  required 
by  the  statute,  it  would  seem  he  could  not  justly  complain  of 
the  mere  non-filing  of  the  same  with  the  clerk.  We  are  not 
prepared  to  say  he  would  suffer  any  prejudice  by  the  failure 
to  file  as  the  statute  provides.  It  is  unnecessary  to  determine 
this  question,  and  we  do  not  do  so.  It  is  clear,  however,  the 
role  is  based  on  the  foregoing  theory,  for  it  makes  no  pro- 
vision as  to  the  service  of  the  errors  on  the  appellee.  The 
statute,  therefore,  clearly  governs,  and  as  the  objection  has 
been  made  and  is  insisted  on,  we  have  no  discretion  ip.  the 
premises,  and  the  motion  must  be  sustained.  The  result 
would  be  the  same  if  the  "  first  day  devoted  to  causes  from 
the  district  whence  comes  the  appeal, "  be  held  to  be  the  first 
day  of  the  trial  term,  because  such  day  was  the  15th  day  of 
December,  1877,  and  the  errors  were  not  served  on  the 
appellee  until  the  8th  day  of  said  month,  or  less  than  ten  days 
previous  thereto. 

Appeal  dismissed. 
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Grimbs  V.  Simpson  Centenary  Collegs. 

1.  Contnot:  parol  modification:  principal  and  agent.  Where  a  con- 
tract has  been  reduced  to  writin.^,  a  party  thereto  is  not  authorized 
to  rely  upon  the  statements  of  the  agent  of  the  other  party  to  the 
contract,  varying  or  modifying  its  terms. 

Appeal  from   Warren  Circuit  Court. 
Thursday,  April  18, 

Action  to  recover  upon  ^  contract  made  by  the  defendant 
with  one  Reichard  for  the  plaintiflf's  benefit.     Reichard  had 
entered  into  a  contract  to  erect  a  college  building  for  the  defend- 
ant.    After  a  part  of  the  work  had  been  performed,  he  became 
embarrassed.     He  was  owing  several  laborers  who  had  done 
work  on  the  building,  and  was  unable  to  pay  them.     The 
plaintifiF  was  one  of  the  laborers.     Reichard  owed  him  $165.50, 
the  amount  claimed  in  this  action.     To  enable  Reichard  to  go 
on  with  the  work,  the  defendant  assumed  in  writing  the  pay- 
ment to  the  laborers  of  the  sum  of  $1,572.59.     The  amount 
due  each  was  not  then  ascertained.     As  soon  as  the  respective 
amounts  were  ascertained,  which  appears  to  have  been  very 
soon  after  the  execution  of  the  contract  above  referred  to» 
Reichard  gave  orders  upon  the  defendant's  treasurer  to  the 
laborers  respectively  for   the  respective  amounts  due  them. 
He  gave  an  order  upon  the  defendant's  treasurer  to  the  plain- 
tiff for  the  said  sum  of  $165.50.     The  order  was  presented 
to  the  treasurer  and  was  not  paid.     The  treasurer,  however, 
wrote  upon  it  an  acceptance,  which  is  in  these  words :    **  I 
hereby  accept  the  within  order  to  be  paid  when  J.  Reichard. 
finishes  the  work  upon  the  Simpson  Centenary  College  accord- 
ing  to   his   contract."      The   plaintiff    declined    at    first    to 
receive  the  order  with  such  acceptance  indorsed  thereon,  and- 
left  it  for  a  short  time  in  the  treasurer's  hands.     He  declined' 
upon  the  ground  that  the  defendant  had  entered  into  an  un* 
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leonditional  agreement  to  pay  the  laborers  at  onoe  the  amount 
fitipnlated.  He  then  went  to  one  Griffith,  who  was  acting  as 
agent  for  the  defendant,  and  asked  him  for  an  explanation. 
TTpon  this  point  his  testimony  is  in  these  words :  ''  I  went  to 
him  (Griffith)  for  an  explanation  of  this  order.  He  told  me 
that  it  was  all  right,  that  this  was  in  order  to  give  them  time 
to  the  following  spring,  for  if  they  paid  these  orders  forthwith 
it  would  cripple  them  so  that  they  would  not  be  able  to 
inclose  their  building  during  the  winter,  and  it  would  be  injured, 
and  the  object  was  to  leave  it  until  spring  so  as  to  help  them 
out  that  winter ;  that  that  was  the  understanding  and  object 
of  the  indorsement  on  the  back  of  the  order.  I  told  him  if 
that  was  the  ease,  and  I  knew  that  to  be  the  case,  I  was 
willing  to  take  the  order  and  wait  until  May  or  June  for  the 
money. "  The  plaintiff  then  took  the  order  with  the  qualified 
acceptance  upon  it.  Beichard  failed  to  finish  the  work,  and 
the  defendant  refuses  to  pay  upon  that  ground,  claiming  that 
the  original  contract  was  modified  or  superseded  by  the  order 
and  acceptance,  and  that  under  the  order  and  acceptance 
nothing  is  due  the  plaintiff. 

The  plaintiff  claims  that  the  original  contract  was  not 
modified  nor  superseded  by  the  order  and  acceptance ;  and 
he  further  claims  that  if  such  would  be  the  legitimate  effect, 
he  was  fraudulently  induced  to  take  the  order  with  such 
acceptance  upon  it,  and  that  he  should  not  be  bound  thereby. 
There  was  a  trial  by  jury,  and  verdict  and  judgment  for  the 
plaintiff. 

Defendant  appeals. 

PhiUips,  Ooode  d:  PhUlipSy  and  Henderson  d  Berry^  for 
appellant. 

J.  *S.  Clark  and  Bryan  d  Seevers,  for  appellee. 

Adams,  J. — The  defendant  asked  the  court  to  instruct  the 
jury  that  if  the  order  was  drawn  by  Beichard  upon  the  defend- 
Vol.  xLvni^— 14 
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ant's  treasurer  for  the  money  sued  for,  and  the  plaintiff 
1.  coKTRACT :  received  the  order  with  the  indorsemjent  shoim 
^tion?  prin".  thereon,  and  has  ever  since  held  the  same,  he  could 
Sg^ent*"  not  recover  until  Reichard  had  completed  the  build- 

ing under  his  contract  with  the  defendant,  as  in  the  indorse- 
ment upon  such  order  provided.  The  court  refused  to  so 
instruct,  and  the  refusal  is  assigned  as  error. 

Conceding  that  the  original  contract  contained  a  promise 
to  pay  the  laborers  unconditionally  and  immediately,  no  names 
of  payees  nor  sums  as  due  to  each  being  designated,  it  was 
competent,  of  course,  for  the  plaintiff  to  waive  the  benefit  of 
such  promise  in  consideration  of  a  promise  to  pay  him 
specifically  a  specified  sum,  even  though  the  payment  was 
deferred  and  made  conditional.  As  to  whether  the  plaintiff 
was  wise  in  doing  so  is  a  matter  with  which  we  are  not  con- 
cerned. We  do  not,  indeed,  understand  the  counsel  for  plaintiff 
as  strenuously  insisting  that  the  order  and  acceptance  thereon 
received  and  held  by  plaintiff  would  not  express  the  contract 
between  the  parties  if  such  order  and  acceptance  are  in  force. 
But  they  seem  to  rely  mainly  upon  showing  that  they  are  not 
in  force.  They  claim  that  the  plaintiff  was  induced  to  receive 
the  order  so  accepted  by  the  defendant's  fraud.  We  come, 
then,  to  consider  whether  the  defendant  was  guilty  of  fraud. 
The  fraud,  if  any,  was  perpetrated  by  GriflSth,  and  in  the  use 
of  the  words  which  we  have  set  out  in  the  statement  of  facts 
as  testified  to  by  Grimes.  Griffith,  it  is  claimed,  put  a  false 
and  fraudulent  construction  upon  the  acceptance  which  had 
been  indorsed  upon  the  order.  The  plaintiff  claims  that  he 
understood  from  what  Griffith  said  that  the  money  would  be 
payable  in  the  spring.  But  it  is  impossible  to  suppose  that 
he  was  made  to  believe  that  the  terms  of  the  acceptance 
made  the  money  payable  in  the  spring.  He  had  full  knowl- 
edge of  what  the  acceptance  was,  and  he  cannot  be  allowed 
to  say  that  he  was  led  by  Griffith  to  put  a  meaning  upon  the 
words  used,  of  which  they  are  by  no  possibility  susceptible. 
The  fact  doubtless  is  that  he  relied  upon  what  Griffith  said  as 
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an  agreement  outside  of  the  acceptance.  His  counsel  speak 
of  him  in  their  argument  as  "  an  humble  stone  mason,  unac- 
customed to  interpreting  written  contracts,  unfamiliar  with 
the  rules  and  customs  regulating  commercial  paper,  and  deal- 
ing with  a  religious  corporation  represented  by  a  man  of 
ability  and  experience."  If  this  is  so,  it  is  easy  to  believe 
that  he  attached  more  importance  to  what  Griffith  said  than 
to  the  terms  of  the  acceptance ;  but  we  are  not  allowed  to 
sustain  him  in  such  reliance,  nor  can  we  hold  a  promise, 
unperformed,  without  something  more,  to  be  fraudulent.  We 
think  the  instruction  asked  should  have  been  given. 

Beversed. 


Denison  v.  Crawford  County.  '^^211 

114    615 

1.  Contraot:  swamp  lands  :  PUBiiio  policy.  A  contract  between  a  countj  48  2U 
and  an  agent  provided  tha£  the  latter  should  be  authorized  to  make  ^J^  ^ 
the  proper  application  to  the  general  government  for  its  swamp  lands, 
or  indemnity  therefor,  and  that  he  was  to  receive  one- half  of  what 
he  thus  procured  for  his  services.  To  effect  the  object  of  his  contract, 
certain  congressional  action  became  necessary,  which  he  aided  in  pro- 
curing by  legitimate  means  :  ITeldy  that  the  contract  was  not  void  as 
against  public  policy,  and  that  a  county  may  lawfully  employ  agents 
for  such  purpose,  and  an  agreement  to  pay  them  is  valid. 

Appeal  frovi  Greene  Circuit  Court. 

Thursday,  April  18. 

The  plaintiff  and  defendant  entered  into  the  following  con- 
tract. "This  contract  or  article  of  agreement  made  and 
entered  into  this  4th  day  of  January,  1871,  by  and  between 
the  county  of  Crawford,  in  the  State  of  Iowa,  by  the  board  of 
8uper^i8or8,  this  day  in  session  in  said  county,  of  the  first  part, 
and  Jesse  W.  Denison,  of  the  s^me  county,  of  the  second  part, 
witnesseth :     That,  whereas,  the  said  county  has  never  as  yet 
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received  any  benefit  from  the  act  of  Congress  known  as  the 
Swamp  Land  Act  (of  September  18, 1850),  and,  whereas,  said 
Denison  is  willing,  at  his  own  expense,  to  inquire  into  the 
merits  of  the  case,  and  if  by  him  deemed  such  as  to  justify  an 
effort  to  secure  to  the  said  county  an  interest  justly  due,  to 
make  such  survey  of  lands  in  said  county  as  may  be  necessary 
for  a  proper  showing  to  the  proper  department  at  Washing- 
ton for  securing  the  claim ; 

"Wherefore,  it  is  hereby  agreed  that  the  said  Denison  is  at 
liberty,  at  his  own  expense  and  personal  responsibility,  to 
make  such  survey  as  above  named,  and  to  press  such  claim 
upon  the  attention  of  the  government  as  to  him  may  seem 
necessary  for  securing  the  claim,  provided  he  takes  no  steps 
nor  measures  that  shall  in  any  way  make  the  said  county 
liable  for  costs,  directly  nor  indirectly,  in  the  matter.  And 
that  if  he  succeeds  in  thus  securing  anything — money  or  land 
warrants — from  the  general  government  for  the  benefit  of  said 
county,  he  is  to  have  for  his  trouble  and  expense  one-half  of 
the  gtom  receipts,  after  deducting- in  his  favor  the  expense  of 
said  aur\'ey,  provided  such  expense  shall  not  exceed  the  sum 
of  five  hundred  dollars,  and  that  no  arrangement  is  to  be 
made  by  said  county  with  any  other  person  or  party  for  secur- 
ing Biieh  swamp  land  claim  till  the  said  Denison  shall  have  a 
reasonable  length  of  time — at  least  five  years — for  securing 
the  (jljject  herein  contemplated.  Also,  that  if  in  the  prosecu- 
tion of  the  work  it  should  becomfe  necessary  for  the  county  to 
authorize  the  survey  or  to  sanction  it  after  surveyed  in  any 
way  whereby  liability  may  attach  to  the  county  for  the 
expense  of  the  8ur\'ey,  that  the  said  Denison  is  to  give  security 
or  bonds  for  such  expense." 

The  petition  states  that  in  pursuance  of  said  contract  the 
plaiiititf  undertook  and  successfully  prosecuted  the  claims 
therein  referred  to,  whereby  the  defendant  had  received  a  large 
Bum  of  money.  This  action  is  brought  to  recover  the  compen- 
sation provided  in  the  contract,  and  for  expenses  as  therein 
contemplated. 
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The  answer  consists  of  a  general  denial,  and  alleges  the 
contract  is  champertoos  and  void  as  against  public  policy. 
There  was  a  trial  by  jory,  verdict  and  judgment  for  the  plain- 
tiff, and  defendant  appeals. 

E.  W.  Sargent,  Tabor  it  Tabor,  and  Jai.  A.  Hendenon,  for 
appellant. 

Harvey  dk  Lehmann,  for  appeUee. 

Seeyebs,  J. — ^At  the  time  the  contract  was  entered  into, 
the  defendant  was  entitled,  under  the  acts  of  Congress  of 
September  28,  1850,  March  2,  1855,  and  March  3,  1859, 
and  certain  acts  of  the  General  Assembly  of  this  State,  to 
the  swamp  lands  within  the  county,  upon  due  proof  being 
made  of  their  swampy  character  before  the  oflScers  of  the 
general  government,  whose  duty  it  was  to  pass  on  the  suffi- 
ciency of  the  proof. 

Selections  had  been  made,  lists  prepared,  and  proof  made, 
but  it  was  held  by  said  officers  that  the  lists  were  not  properly 
filed,  and  said  officers  refused  to  pass  upon  the  selections 
or  as  to  the  sufficiency  of  the  proof. 

Such  selections,  lists  and  proof  belonged  to  the  Emigrant 
Company  by  whom  they  had  been  procured.  There  is  no 
evidence  tending  to  show  that  at  the  time  that  contract  was 
made  either  of  the  parties  to  the  action  had  any  knowledge 
such  lists  and  proof  were  on  file. 

Soon  after  the  contract  was  made  the  plaintiff  employed 
one  Skinner  to  aid  or  assist  him  in  the  prosecution  of  the 
claims  and  it  is  claimed  that  Skinner,  by  his  personal  infiuence 
or  otherwise,  aided  in  procuring  the  passage  by  Congress,  on 
March  5, 1872,  of  the  following  act  or  law : 

"Be  it  enacted,  etc.,  That  the  Commisioner  of  the  General 
Land  Office  is  hereby  authorized  and  required  to  receive  and 
examine  the  selection  of  swamp  lands  in  Lucas,  Dickmson, 
O'Brien,  and  such  other  counties  in  the  State  of  Iowa  as  for- 
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merly  presented  these  selections  to  the  Surveyor-General  of 
the  district  including  that  State,  and  allow  or  disallow  said 
selections  and  indemnity  provided  for  according  to  the  acts  of 
Congress  in  force  touching  the  same  at  the  time  such  selec- 
tions were  made,  without  prejudice  to  the  legal  entries  or 
rights  of  bona  fide  settlers  under  the  homestead  and  pre-emp- 
tion laws  of  the  United  States  prior  to  the  date  of  this  act." 

Under  the  provisions  of  this  law  the  officers  charged  with 
that  duty  proceeded  to  do  what  they  had  refused  to  do. 
That  is,  they  examined  the  selections  and  lists,  as  also  the 
proofs  as  to  the  character  of  the  lands,  and  determined  the 
defendant  was  entitled  to  a  certain  amount  of  money  which 
was  passed  over  to  the  county.  Such  are  the  main  and  lead- 
ing facts.     The  law  of  the  case  remains  to  be  determined. 

It  was  held  in  Allen  r.  Cer)o  Gordo  County,  34  Iowa,  54, 
that  the  counties  in  this  State  had  and  possessed  the  requisite 
power  to  enter  into  contracts  like  the  one  in  question. 

As  to  the  amount  of  the  recovery,  and  the  manner  the  case 
was  submitted  to  the  jury  with  reference  thereto,  we  are  una- 
ble to  a  ay  there  was  any  error. 

The  main,  and  with  propriety  it  may  be  said,  only  question 

presented  and  discussed  by  counsel,  is  that  the  contract  is  void 

1.  LUKTRArr:    bccause  agaiust  public  policy — its  tendency  being 

public  p.jiicy.'  to  corrupt  the  county  authorities,  the  legislation  of 

Coiiirress,  and  officers  of  the  government. 

Tliere  is  nothing  on  the  face  of  the  contract  that  indicates 
tliiit  corrupt  or  improper  intiuences  were  to  be  used,  unless  a 
wtmiiied  construction  of  the  words  is  adopted.  Looking  at 
the  contract  alone,  there  is  nothing  to  indicate  any  means 
werti  to  be  used  except  those  which  were  fair  and  legitimate. 
The  circumstances  surrounding  the  contract  and  its  execution 
sliniild  be  examined  for  the  purpose  of  its  proper  interpreta- 
tinii.  [hit  th3re  is  no  testimony  tending  to  show  that  Dju- 
isoii  or  the  county  authorities  contemplated  the  use  of  any 
m*4inM  which  were  not  legitimate.  It  does  not  appear  thit 
either  party  to  the  transaction  knew  or  supposed  an  act  of 
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Congress  was  required,  or  in  fact  that  anything  was  necessary 
except  to  bring  the  claim  in  a  proper  manner  before  or  to  the 
attention  of  the  proper  officers. 

Congress  had  recognized  the  fact  that  the  defendant  was 
entitled  to  the  swamp  lands  within  its  borders,  and  if  the 
same  had  been  sold,  to  money  in  lieu  of  such.  Before  this 
claim,  however,  could  be  recognized  or  made  available,  cer- 
tain things  had  to  be  done  by  the  county.  As  it  turned  out 
after  the  contract  was  made,  it  became  necessary  to  bring  the 
matter  to  the  attention  of  Congress  and  obtain  further  legis- 
lation. 

It  was  perfectly  competent  for  the  county  to  employ  agents 
or  attorneys  for  this  purpose,  and  an  agreement  to  pay  them 
therefor  is  valid.  Such  agents  may  lawfully  draft  "  the  peti- 
tion to  set  forth  the  claim,  attend  to  the  taking  of  testimony, 
collecting  facts,  preparing  arguments,  and  submitting  them 
orally  or  in  writing  to  a  committee  or  other  proper  authority, 
and  other  services  of  like  character.  All  these  things  are 
intended  to  reach  only  the  reason  of  those  sought  to  be  in- 
fluenced."    SwAYNE,  J.,  in  Trlst  i\  Child,  21  Wall.,  441. 

If,  however,  the  agent  or  attorney  conceals  from  the  mem- 
bers of  Congress  the  capacity  in  which  he  is  acting,  or  appears 
to  be  others  than  he  actually  is,  legislation  procured  thereby 
may  be  said  to  have  been  obtained  by  improper  means,  and 
a  contract  to  pay  a  compensation  therefor  is  void  as  against 
public  policy.  Marshall  v.  Bait.  Jt  Ohio  II.  li.  Co.,  16  How., 
314. 

In  these  cases,  and  all  others  of  a  like  character  to  which 
our  attention  has  been  called,  either  the  contract  on  its  face,  or 
when  viewed  in  the  light  of  the  circumstances  surrounding  the 
transaction,  clearly  disclosed  the  fact  that  improper  means  and 
influences  were  to  be  used  to  accomplish  the  desired  end. 
The  parties  so  contemplated  and  contracted  accordingly. 
Nothing  of  the  kind  appears  here,  and  if  this  contract  be 
declared  void,  then  it  will  be  difficult,  if  not  impossible,  to 
make  one  providing  for  the  compensation  of  an  agent  or  attor- 
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ney  who  may  be  employed  to  prosecute  claims  before  any 
department  of  the  goverment.  Conceding  it  to  be  proper  to 
look  at  what  was  done  by  Skinner  when  at  Washington  City, 
endeavoring  to  obtain  the  passage  of  the  act  of  Congress  of 
March  5, 1872,  for  the  purpose  of  arriving  at  the  design  and 
intent  of  the  contract  (which  we  very  much  doubt),  still  we 
are  unable  to  say  anything  was  done  by  him  that  was 
improper  to  accomplish  that  result. 

There  is  nothing  which  tends  to  show  he  used  any  means 
except  such  as  were  calculated  to  appeal  to  the  reason  and 
judgment  of  the  members  of  Congress. 

Agents  of  this  St^ite  and  of  Missouri,  together  with  persons 
employed  by  other  counties,  were  in  Washington  endeavoring 
to  accomplish  the  same  result.  By  their  combined  efforts,  and 
the  justice  of  the  measure  asked,  they  were  successful.  With- 
out any  serious  doubt  we  think  Mr.  Skinner  claims  fully  as 
much  credit,  if  not  much  more,  than  he  is  fairly  entitled  to. 

Affirmed. 


Henderson  v.  The  C,  R.  I.  &  P.  R.  Co. 

1.  £T]d«iioe:  trial:  practice.  Where  upon  the  second  trial  of  a  case 
the  parties  agree  that  the  reporter's  notes  of  evidence  upon  the  former 
trial  niiiy  be  used,  it  is  competent  for  the  plaintiff  to  withdraw  anj 
portion  of  the  testimony  offered  by  him  upon  the  former  trial,  unlem 
the  defendant  is  prevented  from  introducing  the  evidence  so  with- 
drawn iti  his  own  behalf. 

%  :  LIMITATION  OF  :  PRACTICE  IN  SUPREME  COURT.    Where  a  party 


objeeiK  lo  the  admission  of  testimony  generally,  and  the  court  there- 
upon udmits  it,  but  limits  its  effect,  the  party  objecting  cannot  be 
heard  on  appeal  to  complain  of  the  action  of  the  court  in  thus  limit- 
ing its  effect. 

liilrc^tdi:  PRIVATE  crossino.  a  railroad  company  whose  line  ram 
through  the  land  of  an  owner  is  only  required  to  provide  a  crossing 
for  such  owner  when  his  interest  and  convenience  require  it. 


i- 
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Appeal  frofn  Polk  DiMtriet  Court. 

Thubsday,  April  18. 

Action  to  recover  double  the  value  of  a  mare  kiUed  on  tb« 
defendant's  road  in  August,  1872.  Jury  trial,  verdict  and 
judgment  for  plaintiff.     The  defendant  appeals. 

Wright,  Oatch  dt  Wright,  for  appellant. 

PkillipSy  Ooode  dt  PhUUps,  for  appellee. 

Servers,  J. — This  is  the  third  time  this  cause  has  been 
before  this  court.  It  will  be  found  reported  in  39  Iowa,  220, 
4ind  43  Id.,  621,  where  will  be  found  a  pretty  full  statement  of 
the  facts.  The  evidence  on  aU  these  trials  was  the  same 
except  as  herein  otherwise  appears. 

We  judge  from  the  abstract  and  concessions  of  counsel  that 
the  evidence  on  the  first  trial  was  taken  down  and  extended 
by  the  short-hand  reporter,  and  the  same  was  on  each  subse- 
quent trial  read  to  the  jury. 

The  fact  that  the  mare  was  killed  by  a  train  on  the  defend- 
ant's road  has  at  no  time  been  controverted,  but  whether  the 
defendant  was  liable  therefor  has  at  all  times  been  seriously 
questioned. 

The  road  was  fenced,  but  there  is  a  private  crossing  over  it 
and  gates  provided  thereat  for  the  use  of  one  Harvey,  on  whose 
land  the  crossing  is  situated. 

The  liability  of  the  defendant  depends  on  the  care  exercised 
in  keeping  the  gates  closed. 

It  was  substantially  held  in  39  Iowa,  220,  that  the  defend- 
ant was  not  liable  for  the  negligence  of  Harvey,  for  whose 
accommodation  the  crossing  was  provided,  and  when  a  private 
crossing  is  necessary  to  enable  a  proprietor  through  whose 
premises  the  road  is  located  to  reach  a  highway  or  adjacent 
parts  of  his  premises,  that  the  company  was  under  a  legal 
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obligation  to  furnish  it.  But  it  was  not  determined,  and  nevei 
has  been  by  this  court,  that  the  company  was  required  to  provide 
such  crossing  with  gates  or  bars,  unless  required  or  requested 
to  do  so  by  the  owner  of  the  premises. 

This  ruling  was  affirmed  in  43  Iowa,  621,  and  it  was  also 
held  the  defendant  was  only  required  to  exercise  ordinary 
care  to  keep  the  gates  closed,  and  that  the  action  of  the  owner 
of  the  premises  in  forci])ly  opening  the  gates,  after  they  had 
been  nailed  up  by  the  defendant,  sufficiently  indicated  he 
required  the  crossing,  and  that  an  instruction  which  submitted 
the  question  to  the  jury  as  to  whether  Harvey  required  the 
crossing  was  erroneous,  because  there  was  no  evidence  to 
warrant  it. 

Such  being  the  status  of  the  cause  when  the  present  trial 
took  place,  we  turn  our  attention  to  the  errors  assigned  which 
have  been  discussed  by  counsel. 

I.     The   whole,   or   a   portion,   of  the   testimony   of    one 
Houghan  having  been  read  to  the  jury  by  the  plaintiff,  the 
1.  evidknce:     abstract  states  in  reference  thereto  the  following: 
tiee.  "After  reading  this  far  the  plaintiff  moved  to  with- 

draw that  portion  of  witness'  testimony  relating  to  the  nailing 
up  of  Harvey's  gates,  to  which  defendant  objected.  Motion 
sustained,  evidence  withdrawn  from  the  jury,  and  defendant 
excepted, '' 

It  i«  iiiii,  of  course,  disputed  that  plaintiff  did  not  have  the 
right  tu  introduce  such  legal  evidence  as  he  saw  fit,  or,  after 
having  iuirodaced  it,  to  withdraw  the  whole  or  any  part 
thereof  from  the  jury,  unless  the  defendant  was  prejudiced 
thereby,  or  prevented  from  introducing  the  evidence  so  with- 
held  or  withdrawn  in  its  own  behalf.  . 

Tlie  abstract  fails  to  disclose  any  reason  why  the  defendant 
could  not  tit  the  proper  time  have  introduced  the  evidence 
witlidrawru  The  fact  (if  it  be  one)  that  plaintiff  saw  proper 
to  iiitroduee  the  evidence  on  a  former  trial  and  that  he  relied 
thereon  a?i  a  basis  for  a  recovery,  did  not  require  him  to  take 
the  same  course  on  any  succeeding  trial.     In  other  words,  he 
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could  change  front,  and  the  defendant  has  no  legal  ground  of 
complaint,  unless  there  was  a  deprivation  of  a  legal  right, 
which  in  this  case  there  was  not. 

Q.  The  testimony  of  Harvey  was  introduced  by  the  defend- 
ant, but  a  part  of  the  cross-examination  which  tended  to  show 
he  cut  down  the  gates  after  they  had  been  nailed  up  was 
^i^TJlfr^pracI  objected  to  by  defendant,  because  the  same  was 
preme co**art.^'  "immaterial,  indefinite*  and  not  proper  cross-ex- 
amination." The  abstract  states  in  reference  thereto :  "Objec- 
tion overruled,  the  court  saying :  *It  will  be  admitted  simply 
as  tending  to  show  the  improbability  of  Harvey's  closing  the 
gate  himself.'  "  It  is  now  urged  the  court  erred  in  Umiting 
the  testimony  as  above  stated.  This  may  be  conceded,  and 
then  the  inquiry  becomes  exceedingly  pertinent:  Is  the 
defendant  in  a  position  to  now  and  here  urge  this  objection? 

Here  is  another  change  of  front,  for  the  defendant  complains 
of  an  error  caused  by  its  objection.  The  presumption  must 
be,  if  jio  objection  had  been  interposed,  the  evidence  would 
have  been  admitted  for  any  and  all  purposes. 

It  is  not  insisted  the  evidence  was  inadmissible  for  the  pur- 
pose indicated  and  to  which  it  was  limited  by  the  court,  but 
the  point  is  made  that  it  was  admissible  as  tending  to  prove 
Harvey  required  the  defendant  to  provide  the  crossing  and  gates. 
On  every  fair  principle  of  justice  and  right,  the  defendant 
should  be  estopped  from  now  xirging  and  claiming  a  reversal 
because  of  this  eri'or.  Otherwise  the  reversal  would  be 
caused  by  an  error  occasioned  by  the  act  of  the  party  claiming 
the  benefit  thereof. 

in.     The  defendant  asked  the  following  instruction : 

"2.  By  the  law  and  statutes  of  Iowa,  where  a  railroad  inns 
through  the  improved  land  of  ftny  party,  or  between  the  resi- 
dence of  said  party  and  a  public  highway,  the  company 
3.  KAiLBOAoa:  building  said  railroad  is  required  to  furnish  to  said 
M»6.  party  an  adequate  means  of  crossing  the  railroad 

track,  and  if  the  same  is  fenced,  proper  entrances  through  said 
fences  to  said  crossing." 


Digitized  by  VjOOQIC 


320  SUPBEME  COURT  OF  IOWA, 

-  -  -    -  ^ 

Henderson  v.  The  C.  R.  I.  A  P.  K.  Co- 

Which  was  refused  and  the  following  given : 

''IS.  Where  any  person  owns  land  on  both  sides  of  a 
railroad,  it  is  the  duty  of  the  corporation  owning  such  railroad 
to  make  and  keep  in  good  repair  one  causeway  or  other 
adequate  means  of  crossing  the  same,  wh^i  required  so  to  do.'* 

''14.  The  mere  fact  that  the  owner  of  lands  lying  on  both 
sides  of  a  railroad  has  a  lane  leading  from  his  house  and  other 
farm  buildings  to  a  public  highway,  and  thence  across  the 
railroad  to  his  lands  on  the  other  side,  will  not  excuse  or 
release  the  corporation  owning  the  railroad  from  the  duty  of 
putting  in  and  keeping  in  good  repair  a  private  crossing,  when 
requested  so  to  do  by  such  land  owner. " 

The  Rev.,  §  1329,  provides :  "Where  any  person  owns  lands 
on  both  sides  of  any  railroad,  the  corporation  owning  such 
railroad  shall,  when  required  so  to  do,  make  and  keep  in  good 
repair  one  causeway  or  other  adequate  means  of  crossing  the 
same." 

The  instruction  refused  is  based  on  the  theory  that  the  defend- 
ant was  required  to  provide  a  crossing  whether  the  land  owner 
require  J  it  or  not.     The  statute  will  not  bear  such  construction. 

The  legal  obligation  exists  only  where  the  land  owner 
requires  the  crossing  for  his  accommodation. 

The  instruetioiiH  given  are  based  on  the  correct  theory. 
The  crossing  is  for  the  benefit  and  accommodation  of  the 
proprietor  of  the  premises,  and  unless  he  requires  it,  the 
company  is  under  no  obligation  to  furnish  it.  Such  we  under- 
stand to  be  the  ruling  in  New  York,  under,  in  this  respect,  a 
similar  statute.  Spinner  t\  N.  Y.  C.  dc  H.  R.  R.  Co,,  67 
N.  Y.,  153. 

IV.  Several  instructions  were  asked  by  defendant  as  to  the 
care  required  on  its  part,  which  were  refused. 

The  rule  contended  for  and  tlierem  set  foi-th  was  that  of 
ordinary  care.  The  instructions  given  by  the  court  enunciate 
the  same  rule,  clothed,  it  is  tnie,  in  somewhat  different  lan- 
guage, but  the  meaning  is  substantially  the  same.  The  defend- 
ant was  not,  therefore,  prejudiced  in  this  respect. 
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V.  It  is  claimed  there  is  no  testimony  tending  to  show  bnt 
that  the  gates  were  closed  on  the  evening  in  question,  and 
consequently  they  must  have  been  opened  during  the  night 
and  left  open  by  some  one  other  than  employes  of  defendant. 
A  witness  testified :  "I  had  been  at  Harvey's  the  night  before 
the  accident,  when  I  had  been  through  the  private  crossing. 
I  did  not  shut  the  gates  when  I  went  through  that  night ;  I 
did  not  open  them."  It  is  true  it  does  not  clearly  appear/ that 
witness  opened  the  gates  or  found  them  open,  but  he  went 
**through  the  crossing. "  This,  however,  if  there  was  no  other 
testimony,  and  it  is  claimed  there  was,  is  sufficient  to  justify 
the  submission  of  the  question  as  to  the  gates  being  open  to  the 

A   careful  reading  of  the  whole  testimony  satisfies  us  the 

verdict  is  not  so  clearly  against  the  weight  of  the  evidence  as  ta 

justify  us  in  setting  it  aside  for  that  cause.     In  so  holding  we 

must  not  be  understood  as  overruling  Aylesworth  v.  The  C.  R. 

Z.  d  P.  R.  Co.,  30  Iowa,  459,  or  in  the  slightest  degree  impugn- 

ing  the  rule  there  laid  down. 

Affibmed. 


The  State  v.  Stanley. 

1.  Crimlaal  Law:  Evn>BNCB.  The  ownership  of  property  need  not  be 
establkhed  in  the  party  from  whom  it  is  alleged  to  have  been  stolen, 
if  it  is  shown  to  have  been  in  his  possession,  and  to  have  been  stolen 
therefrom. 

2. :  Aromo  AND  ABETTING.  A  porson  is  guilty  of  aiding  and  abet- 
ting a  larceny  If,  In  accordance  with  an  agreement  therefor,  he  takes  48  ^j 
care  of  the  family  of  the  felon  while  the  latter  is  disposing  of  the  *^  J38 
stolen  property.                          •                                                                      1 48     221 

3.  FTMtiee:  signino  instbuctionb.    The  statute  (Code,  ♦  4440)  requiring         » 

that  the  instructions  be  signed  by  the  judge  is  directory,  and  the 
failure  to  comply  therewith  will  be  held  to  be  error  only  when  the 
party  complaining  is  prejudiced  thereby. 

4.  Criainal  Law:  bvidkncb  :  corboboratioh.    The  corroboration  of  th«- 

testimony  of  an  accomplice  is  not  limited  to  the  testimony  of  wit- 
nesses,  but  may  be  circumstantial. 
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Appeal  from  Decatur  District  Court. 
Thursday,  April  18. 

The  indictment  charged  the  defendant  with  stealing  two 
horses,  the  property  of  W.  W.  Westbrook,  of  the  value  of  two 
hundred  dollars  each. 

Having  been  found  guilty,  and  sentenced  as  provided  by 
law,  he  appeals. 

Warner  dt  Bullock,  for  appellants. 

J.  F.  McJunkin,  Attorney  General,  and  Smith  McPherson, 
District  Attorney,  for  the  State. 

Seevers,  J. — I.  It  is  objected  there  was  no  evidence  showing 
that  the  horses  were  the  property  of  Westbrook.  There  was, 
1.  CRIMINAL  however,  evidence  showing  that  the  horses  were  in 
law:  evidence,  ^j^^  possessiou  of  Wcstbrook,  and  being  so,  they 
were  stolen.  This  is  sufficient.  2  American  Criminal  Law, 
g  1824;  3  Greenleafs  Evid^ce,  §  161. 

II.  The  coui-t  gave  the  following  instruction:  "The  aiding 
and  ul  letting   ma}'  consist  in  watching  or  guarding  against 

z. :  :iid.     surprfsc,  averting    suspicion  against  the  parties 

ting.  while  they  had  the  property,  agreeing  to  or  taking 

care  of  the  families  of  parties  who  have  the  property,  and 
other  similar  acts."  The  latter  part  of  this  instruction,  it  is 
Haid,  is  clearly  erroneous. 

If  there  was  evidence  on  which  it  could  be  based,  it  is 
without  doubt  correct.  There  was  evidence  tending  to  show 
that  defendant  knew  the  horses*were  to  be  stolen,  and  went 
to  the  place  or  near  it,  and  was  in  a  position  to  give  the  alarm, 
if  necessar}',  to  the  persons  engaged  in  the  stealing.  We 
think  this  sufficient,  whether  he  agreed  to  give  such  alarm  or 
not.     It  was  for  the  jury  to  determine  his  object  and  pur- 
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poso  from  the  testimony,  and  the  position,  under  the  cir- 
cumstances, in  whi<?h  he  voluntarily  saw  proper  to  place 
himself.  So  if,  at  the  time  or  before  the  horses  were  stolen, 
he  agreed  to  take  care  of  the  families  of  the  felons  while 
disposing  of  the  property,  this  would  make  him  an  accessory 
before  the  fact,  and  liable  to  be  tried  and  punished  as  a  prin- 
cipal. Code,  §  4314.  John  Hatfield  testified :  "When  we 
took  the  horses  out  of  the  stable,  defendant  was  standing 
right  by,  Vatching  that  none  came  up.  Defendant  was  to  take 
care  of  our  families  while  we  were  gone  with  the  horses." 
We  are  constrained  to  believe  this  evidence  fully  warranted 
the  giving  of  the  latter  part  of  the  instruction.  Besides  this, 
the  abstract  shows  the  court  gave  other  instructions,  which  might 
have  had  the  effect  to  qualify  or  materially  change  the  fore- 
going. Instructions  must  be  read  and  construed  as  a  whole, 
and  error  cannot  be  presumed,  but  must  be  aflSrmatively 
shown.  Hence,  all  the  instructions  given  should  have  been 
contained  in  the  abstract,  so  that  it  could  be  ascertained  and 
known  there  were  no  others  which  qualified  those  given  and 
claimed  to  be  erroneous. 

in.  The  only  evidence,  it  is  urged,  showing  the  guilt  of  the 
defendant,  is  that  of  John  Hatfield,  an  acknowledged  accom- 
pUce,  and  that  he  has  not  been  corroborated  as  required  by 
Code,  §  4659.  One  Woodard  testified  that  defendant  was  a 
witness  when  Hatfield  was  tried  for  this  offense  before  a 
justice  of  the  peace,  and  he  gave  evidence  as  to  what  the 
defendant  then  testified  to.  If  the  jury  believed  Woodard, 
and  they  must  have  done  so,  the  corroborating  evidence  was 
full,  complete,  and  entirely  satisfactory. 

IV.  The  defendant  objected  to  Hatfield  testifying  in  the 
case,  because  the  minutes  of  his  evidence  taken  before  the 
grand  jury  were  not  returned  with  the  indictment.  This 
objection,  it  may  be  conceded,  was  well  taken,  and  yet  the  wit- 
ness was  properly  permitted  to  testify,  because  the  amended 
M^rtraot  shows  that  a  notice  was  served  on  the  defendant  in 
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strict  accord  with  the  proyisions  of  Code,  §  MSI,  that  said 
Hatfield  would  be  introduced  on  the  trial. 

Appellant  complains  that  this  additional  abstract  wae  not 
filed  in  time ;  that  the  defendant  has  been  prejudiced  unjusilj 
thereby.  As  he  does  not  deny  the  correctness  of  this  abstract, 
we  are  unable  to  concur  in  this  view.  It  was  filed  in  time  for 
him  to  reply  thereto,  and  this  is  sufficient. 

Y.     Because  the  judge  failed  to  sign  the  instructions  as 

3.  p&AOTxoBt  required  by  Code,  §  4440,  the  appellant  ulrges  there 
•tnM^ou.       must  be  a  reversal.     But  he  was  in  no  manner 

prejudiced  by  such  failure,  and  the  statute  is  clearly  directory. 

YI.     The  abstract  is  somewhat  obscure,  but,  giving  the 

defendant  the  benefit  of  the  doubt,  we  infer  the  court  gave  to 

4.  oumhtal  the  jury  an  instruction  on  the  subject  of  the  teati- 
corroboration,  mouy  required  before  the  defendant  could  be  con- 
victed on  the  evidence  of  an  accomplice,  and  in  so  doing  copied 
Code,  §  4559. 

Thereupon,  as  explanatory  of,  or  as  an  addition  to,  such 
instruction,  the  defendant  asked  the  following :  ''The  corrob- 
oration referred  to  in  the  foregoing  should  be  by  at  least  one 
credible  witness.  If  you  believe  that  John  Hatfield  was 
not  corroborated  by  at  least  one  credible  witness,  you  should 
find  the  defendant  not  guilty." 

This  was  refused.  The  corroboration  required  by  the 
statute  may  be  circumstantial.  But  it  may  be  claimed,  with 
a  degree  of  propriety,  at  least,  there  was  no  such  evidence  but 
that,  as  to  anything  tending  to  corroborate  Hatfield,  the  State 
had  to  rely  solely  on  the  evidence  of  Woodard,  and  that  if  ho^ 
was  not  credible  the  instruction  asked  should  have  been  given. 
There  was  evidence  tending  to  impeach  Woodard.  But  the 
difficulty  is  the  residue  of  the  instructions  given  by  the  court 
are  not  before  us.  We  are,  therefore,  imable  to  determine 
that  the  refusal  to  instruct  as  asked  was  an  error. 

YII.  It  is  lastly  urged  the  evidence  does  not  sustain  the'; 
verdicc.  If  the  story  told  by  Hatfield  was  believed  by  thet 
jury,  there  is  not  a  particle  of  doubt  of  his  guilt.     This  wit- 
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ne88  was  before  the  jury ;  he  was  brought  from  the  penitentiary 
tot  the  pnrpose  of  testifying;  his  participation  in  the  crime 
was  fully  known  and  understood  by  the  jury,  and  yet  they 
must  have  believed  him.  If  we  could  have  seen  him  while 
testifying,  we  might  have  come  to  a  conclusion  different  from 
what  the  jury  have,  but,  as  this  cannot  be,  we  are  unable  to 
say  the  jury  were  not  warranted  in  believing  him. 

This  is  also  true  as  to  the  trial  judge.  For  if  he  did  not 
bdieve  the  witness,  it  was  his  imperative  duty  to  have  set  the 
verdiet  aside. 

Affirmed. 


Eckel  v.  Waleeb  et  al. 

1.  PlMtioe:  IVBW  TRiAii :  Tms  fob  motiok.    The  consent  entered  of  roc- 

ord  extending  the  time  for  filing  a  motion  for  a  new  trial,  in  the 

.   absence  of  any  stipulation  as  to  what  causes  shall  be  included  in  the 

motion,  has  the  effect  to  extend  the  time  for  filing  a  motioa  for  all 

the  causes  for  which  at  any  time  a  motion  may  be  filed. 

2. : :  NEWLY  DISCOVERED  EvmENCB.    Facts  considered  which 

were  held  to  constitute  reasonable  diligence  in  procuring  newly  dis- 
covered evidence. 

Appeal  from  Clayton  Circuit  Court. 

Thursday,  April  18. 

'  Action  upon  a  promissory  note.  The  defense  was  payment. 
There  was  a  trial  by  jury,  and  a  verdict  for  the  plaintiflF.  A 
motion  for  a  new  t^al  was  sustained,  and  plaintiiBF  appeals. 

Murdoch  dt  Larking  for  appellants. 

James  O.  Crosby  and  L.  O.  Hatch,  for  appellees, 

RoTHRocK,  Ch.  J. — I.  At  the  trial,  defendants  introduced  evi- 
dence tending  to  show  that  the  defendant  Werges,  in  pursuance 
Vol.  xlvui — 15 
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of  an  agreement  with  plaintiff,  paid  to  one  Eraeger  the 
amount  due  on  the  note  in  suit,  and  that  plaintiff  received  one 
hundred  dollars  of  the  amount,  and  loaned  to  Krueger  the 
remainder,  for  which  he  received  no  new  obligation. 

The  case  turned  upon  the  question  as  to  the  p9,yment  to 
Krueger,  and  whether  he  received  it  as  the  agent  of  plaintiff. 
The  evidence  consisted  principally  of  plaintiff's  alleged  admis- 
sions to  the  defendant  Werges  and  his  son. 

These  admissions  were  denied  by  plaintiff.  The  case  was 
tried  at  the  March  Term,  1876.  Upon  the  return  of  the  ver- 
\ewt^lu^''  ^^*  *^®  following  record  entry  was  made.  "By 
time  for  mo.  consout,  motion  for  a  new  trial  to  be  filed  in  60 
days — continued. " 

By  agreement  of  the  parties,  the  time  for  filing  the  motion 
was   extended  to  the  June  Term,  1876. 

On  the  seventh  day  of  June,  1876,  a  motion  for  a  new 
trial  was  filed,  and  the  cause  was  continued  to  the  March 
Term,  1877.  The  motion  was  based  on  two  grounds,  viz: 
First,  that  the  verdict  was  not  sustained  by  suflScient  evi- 
dence; second,  for  newly  discovered  evidence  as  shown  in 
certain  affidavits. 

When  the  extension  of  time  for  filing  the  motion  was  agreed 
upon,  the  plaintiff  did  not  in  terms  agree  to  waive  the  manner 
which  the  law  provides  a  party  shall  pursue  to  obtain  a  new 
trial  on  newly  discovered  evidence. 

As  we  understand  the  record,  the  time  fixed  by  order  of  the 
court  was  merely  extended,  without  any  agreement  as  to 
wLat  tiit^i  auction  shoulder  should  not  contain. 

At  the  March  Term,  1877,  the  plaintiff  moved  to  strike  out 
the  second  cause  in  the  motion  for  a  new  trial,  and  the  affida- 
vits in  support  thereof,  because  the  motion  on  the  ground  of 
newly  discovered  evidence  was  not  made  at  the  term  at  which 
the  cause  was  tried,  and  within  three  days  after  the  verdict,, 
and  the  application  for  a  new  trial  on  this  ground  should^ 
have  been  by  petition. 
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This  motion  was  oyerruled,  and  the  ruling  is  assigned  as 
error. 

We  see  no  error  in  this.  The  consent  entered  of  record  that 
the  defendants  should  have  sixty  days  to  file  motion  for  a  new 
trial,  in  the  absence  of  any  stipulation  as  to  what  causes  should 
be  included  in  the  motion,  extended  the  time  for  all  causes  for 
which  a  motion  could  at  any  time  be  filed.  The  same  may 
be  said  of  the  extension  of  the  time  beyond  sixty  days. 

II.  It  is  urged  that  the  defendants  did  not  show  that  they 
exercised  reasonable  diligence  in  endeavoring  to  procure  the 
newly  discovered  evidence  before  the  trial. 

The  aflSdavit  of  the  defendant  Werges,  in  support  of  the 
motion,  sets  forth  that  he  discovered  the  evidence  after  the 

2.  — : :    trial,  and  that  he  could  not  with  reasonable  dili- 

ered  evidence,  genco  have  discovered  it,  and  produced  it  at  the 
trial.  The  evidence  consists  of  certain  material  admissions 
made  by  the  defendant  to  three  different  witnesses. 

It  is  shown  that  two  of  these  witnesses  did  not  communicate 
the  admissions  to  any  one,  until  after  the  trial,  and  that  the 
other  was  absent  from  the  State  when  the  suit  was  brought, 
and  until  after  the  trial. 

It  does  not  appear  that  any  diligence  upon  the  part  of  de- 
fendants would  have  discovered  this  evidence.  They  had  no 
reason  to  believe  that  plaintiff  made  any  such  admissions 
to  these  witnesses,  and  it  cannot  be  claimed  that  diligence 
requires  that  the  defendants  should  have  made  particular 
inquiry  of  all  persons  within  the  range  of  plaintiff^s  acquaint- 
ance, to  ascertain  what,  if  any,  conversations  they  might  have 
had  with  plaintiff  upon  the  subject-matter  of  the  suit. 

III.  Lastly,  it  is  urged  that  a  new  trial  should  not  have 
been  granted  because  the  newly  discovered  evidence  is  merely 
cumulative.  It  is  true  certain  admissions  of  the  plaintiff 
were  sworn  to  by  one  of  the  defendants  and  his  son,  but 
the  admissions  set  out  in  the  affidavits  in  support  of  the 
motion,  while  they  tend  to  establish  the  same  ultimate  fact^ 
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are  not  evidence  of  the  same  kind  to  the  same  point.     We 
need  not  particularize  or  set  out  the  evidence. 

We  discover  no  abuse  of  discretion  in  the  order  granting 
the  new  trial.  Appellate  courts  are  justly  much  less  inclined 
to  interfere  when  a  new  trial  has  been  granted,  than  when 
refused. 

Affirmed. 


The  Clinton  National  Bank  v.  Graves  et  al. 

li  Initrtiijtloa:  error  wrrHouT  prbjudiob.  The  refusal  to  give  an 
inBtniction  asked,  even  ttiough  it  correctly  presents  the  law  and  is 
pertinent  to  the  issues,  will  not  justify  reversal  unless  it  appears  that 
such  refusal  wrought  prejudice  to  the  appellant. 

2.  FromiiMTj  Mote:  when  valid  on  its  face.  A  note  executed  on  8un- 
duy,  but  dated  upon  a  week  day,  is  valid  in  the  hands  of  a  bona  Jide 
purcthaser  for  value  before  maturity. 

Appeal  from  Story  DUtrict  Court. 

Thursday,  April  18. 

The  plaintiff  sues  Wm.  L.  and  Augusta  M.  Graves,  as  the 
makers,  and  Silas  Thomas  as  the  indorser  of  a  promissory 
note  for  the  sum  of  $175,  payable  to  the  order  of  Silas 
Thomas.  The  defendants,  Wm.  L.  and  Augusta  M.  Graves, 
answEfred,  alleging  that  the  note  was  executed  and  delivered 
on  the  27th  day  of  October,  1872,  which  was  Sunday,  but  by 
miBtake  it  was  dated  on  and  as  though  it  was  made  on  the 
!26th  day  of  October.  These  defendants  further  allege  that 
the  note  was  obtained  by  fraud  and  misrepresentation,  and 
that  tlie  consideration  has  entirely  failed. 

Tb(*  cause  was  tried  by  a  jury,  and  a  verdic|  was  returned 
for  plaintiff  for  $247.04,  the  amount  of  the  note  and  interest. 
The  motion  for  a  new  trial  was  overruled,  and  judgment  was 
centered  upon  the  verdict.    Defendants  appeal. 
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J.  L.  Dana,  for  appellants. 

McCarthy,  Stevens  d  Underwood,  for  appellee. 

Day,  J. — ^I.  The  abstract  states  that  the  defendants  pro- 
duced witnesses  by  whom  they  offered  to  prove  that  said  note 
was,  in  fact,  made  on  Sunday,  and  was  obtained  by  fraud,  and 
without  consideration,  to  the  introduction  of  which  witnesses 
the  plaintiff  objected,  on  the  ground  that  the  proposed  testi- 
mony was  immaterial,  which  objection  was  sustained.  This 
ruling  was  clearly  erroneous.  But  the  abstract  further  shows 
that,  notwithstanding  this  ruling,  the  witnesses  were  intro- 
duced, and  they  testified  that  the  note  was  made  on  Sunday, 
and  further  testified  fully  as  to  the  fraud  which  defendants 
claim  was  perpetrated  in  procuring  the  note.  The  error  in 
this  ruling  was  cured  by  the  subsequent  action  of  the  parties 
and  the  court. 

II.     The  defendant  asked  the  court  to  instruct  as  follows : 

"1.  Where  fraud  or  other  illegality  in  the  inception  of  a 
note  is  pleaded  in  an  action,  and  supported  by  evidence,  the 
^-ro^?™*  burden  of  proof  is  upon  the  plaintiff  to  show  that 
JJ3!J18ce.  he  gave  value  for  the  note,  and  that  the  plaintiff 
is  a  bona  fide  purchaser  of  it,  before  it  became  due." 

This  instruction  contains  a  proper  presentation  of  the  law, 
and  should  have  been  given.  Hock  Island  Xatloial  Bank  r. 
Nelson,  41  Iowa,  563,  and  cases  cited.  And  yet  it  appears 
from  the  abstract  that  the  defendants  could  have  sustained  no 
prejudice  by  the  refusal  to  give  this  instruction.  The  jury 
found  specially  that  the  note  in  question  was  indorsed  by 
Thomas,  and  transferred  to  plaintiff  before  due,  and  that 
plaintiff  did  not  have  actual  notice  of  the  alleged  fraud,  or 
want  of  consideration,  at  the  time  it  purchased  the  note. 
There  is  no  conflict  in  the  evidence  that  plaintiff  gave  value 
for  the  note,  and  purchased  in  good  faith.  Hence,  the 
refusal  to  give  this  instruction  is  error  without  prejudice. 
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III.  The  defendants  further  asked  the  court  to  instract  the 
jurj  as  follows : 

**2.  That  if  the  jury  find  that  the  said  note  was  in  fact 
made  on  Bunday,  and  the  jury  further  find  that  said  note  was 
not  indorsed  until  after  it  became  due  to  the  bank,  the  jury 
will  return  a  Terdict  for  defendants. " 

Without  determining  as  to  the  correctness  of  this  instruction, 
it  is  clear  that  the  refusal  to  give  it  worked  no  prejudice. 

The  Jurv  found  specially  that  the  note  was  indorsed  by  S. 
Thomas,  before  due.  For  the  same  reason  the  defendants 
were  not  prejudiced  by  the  refusal  of  the  court  to  give  the 
third  and  fourth  instructions  asked. 

IV.  The  defendants  asked  the  court  to  instruct  as  follows  ; 
''5.     That  if  the  said  note  was  made  on  Sunday,  the  same 

liote^^w'^ef '  ^*^  absolutely  void,  and  the  plaintiff  cannot 
taiM  on  it«  recover  thereon,  and  the  jury  will  return  a  verdict 
for  the  defendants. " 

Thi**  instniction  was  properly  refused.  While  the  evidence 
shows  that  the  note  was  in  fact  made  and  delivered  on  Sun- 
flay,  the  27ih  day  of  October,  yet  it  bore  date  October  26th. 
On  its  face  it  appeared  to  be  valid.  There  was  nothing  in 
its  appearance  to  suggest  its  invalidity,  or  to  put  a  purchaser 
upon  inquiry.  In  the  hands  of  a  bona  fide  holder  for  value, 
l>efore  due,  such  as  the  plaintiff,  by  the  special  findings  and 
the  undisputed  evidence,  is  shown  to  be,  it  is  valid,  and  may 
he  enfonnnL     Cranson  v.  Gosa,  107  Mass.,  439. 

V.  The  cause  was  tried  at  the  December  Term,  1876. 
Upon  tlie  return  of  the  verdict  the  defendants  filed  a  motion 
in  arrest  of  judgment,  and  for  a  new  trial,  assigning,  as 
grounds  therefor,  the  insuflSciency  of  the  evidence  to  support 
the  verdict,  and  the  error  of  the  court  in  giving  and  refusing 
instructioiiJ^*  This  motion  the  court  took  under  advisement, 
and  did  not  act  upon  imtil  the  February  (1877)  Term. 

After  this  motion  was  taken  under  advisement,  but  before 
it  VMiH  atteil  upon  by  the  court,  and,  as  we  understand  the 
abstract,  at  yaid  February  term,  the  defendants  filed  a  sup- 
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plemental  motion  in  arrest  of  judgment,  and  for  a  new  trial. 
In  this  motion  they  claim  that  the  petition  fails  to  state  who 
is  the  owner  of  the  note,  and  that  the  Clinton  National 
Bank  had,  under  the  law,  no  authority  to  purchase  the  note. 
These  questions  were  not  at  any  time  presented  to  the  court 
by  demurrer,^nsw6r,  request  to  instruct,  or  in  any  other  man- 
ner. They  were  raised  for  the  first  time  by  motion  for  a  new 
trial  filed  after  the  time  allowed  for  filing  such  motion.  Code» 
§  2838. 

These  objections  come  too  late  to  be  entitled  to  considera- 
tion. 

The  record  discloses  no  error, 

Affibmbd. 


Brown  v.  Bose. 

1.  Stotateof  limitatioBf!  adybrsb  possession.  To  entitle  the  owner  of 
wild  lands  to  the  protection  of  the  statute  of  limitations,  his  posses- 
sion thereof  must  have  been  visible,  actual,  notorious,  and  hostile. 
It  is  not  enough  that  he  has  paid  the  taxes  thereon,  and  occasionally 
looked  at  and  shown  them  to  others  as  his  own.  His  possession  must 
have  been  such  as  to  indicate  a  hostile  claim  thereto. 

Appeal  from  Madison  Di  trict  Court. 

Thursday,  April  18. 

An  action  at  law  to  recover  land.     There  was  a  verdict  and 
judgment  fox  defendant.     Plaintijff  appeals. 

A,W.  C.  Weeks  and  St.  John  d-  JVilliams,  for  appellant. 

McCaughan  dt  Dabney,  for  appellee. 

Beck,  J. — I.   Among  other  defenses,  the  defendant  pleaded 
the  bar  of  the  statute  of  limitations,  alleging  that  plaintifTs 
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eauae  of  action  against  him  had  aocraed  more  than  ten  years 
prior  to  the  commencement  of  the  action. 

The  defendant  was  permitted  to  prove,  against  plaintiff's 
objection,  the  general  and  ordinary  acts  of  ownership  exer- 
eiftei]  by  persons  owning  wild  prairie  land,  which  consisted  in 
payiTig  taxes,  and,  in  the  language  of  one  witness,  *' sometimes 
we  traveled  over  them  and  looked  at,  and  sometimes  we 
showed  them  to  others. "  It  was  shown  that  defendant,  or 
liiH  i^mntor,  during  the  ten  years  preceding  the  commence- 
ment of  his  action,  had  exercised  these  acts  qf  ownership. 

The  court  instructed  the  jury  that  to  entitle  the  defendant 
to  the  protection  of  the  statute  of  limitations,  he  must  have 
himitZuZf:"^  held  the  adverse  possession  of  the  land  under  color 
!S^i^!^  ^^'  of  title  and  claim  of  right  for  ten  years  prior  to 
the  commencement  of  the  action ;  that  such  possession  must 
havt^  been  shown  to  be  actual,  continuous,  notorious,  visible, 
diatniet  and  hostile,  and  cannot  be  presumed,  but  must  be 
Btrietlj  proved.  The  following  additional  instructions  were 
given  upon  the  same  subject : 

*^V},  It  is  not  essential  to  the  existence  of  actual  adverse 
posBession  of  real  estate  that  it  should  be  surrounded  by  a 
t^nvi'.  or  that  it  should  be  built  upon.  But  such  possession 
may  be  inferred  from  the  open,  notorious,  continuous  and 
exehis^ive  exercise  of  such  acts  of  ownership,  control  and 
dominion  with  reference  to  the  real  estate  as  are  usually 
eiercised  by  the  owners  of  lapds  over  their  lands  of  like  char- 
acter, and  m  like  situation  and  condition." 

'  1">.  It  is  not  in  every  act  of  ownership  from  which  will 
ariK^"  8nch  a  cause  of  action  as  that  the  bar  of  the  statute  of 
limitations  will  begin  to  run  against  the  owner  of  real  estate, 
Tht*  liar  of  the  statute  will  begin  to  run  only  from  the  beginning 
of  8iieh  open,  notorious,  distinct,  exclusive,  adverse  and  hostile 
acitfe  i*f  ownership  as  are  commonly  exercised  by  the  owners  of 
landn  over  their  lands  of  the  same  character,  condition  and 
aitutition." 

Tlie  admission  of  the  testimony  above  statec!,  and  the  giv- 
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ixig  of  these  inBtmctioiis,  are  made  the  grounds  of  errors 
assigned  upon  the  record. 

n.  The  view  of  the  law,  as  entertained  by  the  court 
1)elow,  appears  to  be,  that  the  owner  of  wild  lands  is  to  be 
regarded  in  the  adverse  possession  when  he  pays  taxes  thereon, 
and  extends  the  attention  to  them  that  owners  usually  exer- 
cise towards  that  kind  of  property,  which,  according  to  the 
testimony  above  quoted,  is  limited  to  sometimes  looking  at 
and  showing  them  to  others.  This  view  is  clearly  erroneous, 
and  does  not  contemplate  the  actual,  visible  and  notorious 
possession  required  by  the  law,  in  order  to  enable  the  defend- 
ant to  plead  the  statute  of  limitations.  While  inclosure  of 
land  is  not  necessary  to  gain  such  possession,  yet  there  must 
be  something  to  indicate  the  hostile  claim  of  the  owner.  As 
is  said  in  a  Pennsylvania  case,  the  claimant  must  keep  a  flag 
floating  over  his  property,  by  exercising  the  full  authority  of 
an  owner.  This  may  be  done,  when  land  is  not  inclosed,  "by 
the  exercise  of  such  acts  of  ownership  as  are  necessary  to 
enjoy  the  ordinary  use  of  which  it  is  capable,  and  to  acquire 
ihe  profits  it  yields  in  its  present  condition. "  Booth  dk  Graham 
V.  Small  d  SmaU,  25  Iowa,  171.  There  would  be  no  safety  in 
carrying  the  doctrine  farther. 

The  views  of  the  court  below  seem  to  us  to  dispense  alto- 
gether with  continuous,  actual  possession,  and  to  plant  the 
right  of  defendant  upon  acts  which  may  be  done  as  well  by 
strangers,  those  who  have  no  claim  to  the  lands,  as  by  the 
owner. 

Language  is  found  in  Langworthy  v.  Myers  et  al.y  4  Iowa, 
18,  which  defendant's  counsel  rely  upon  to  support  the  view 
of  the  court  below.  But  the  question  under  consideration 
was  not  in  that  case,  and  whatever  is  said  relates  to  the  pos- 
session which  will  support  an  action  of  forcible  entry  and 
detainer,  and  which  is  inferred  from  the  actual  possession  of 
a  part  of  a  tract  of  land. 

ni.  The  defendant  raises  certain  questions  involving  the 
ooirectnesB  of  the  court's  ruling  upon  the  admission  of  testi- 
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mony  in  support  of  plaintifiTs  title  to  the  land.     As  he  did  not 
appeal,  he  cannot  bring  these  questions  before  us. 

Other  questions  presented  by  plaintiff  need  not  be  consid- 
ered, as  the  judgment  of  the  district  court,  for  the  errors 
above  pointed  out,  must  be 

Beyersbd. 


MOBRIS  V.  Landaub  &  Co. 

1.  Trust:  establishment  of.  An  envelope  was  indorsed  as  containing 
a  **dced  from  Tiiomas  Morris  wliicli  is  only  in  trust,  and  I  am  to  deed 
back  to  him  any  time  he  desires/'  A  deed  between  the  same  parties 
was  introduced  in  evidence ;  the  fact  of  a  trust  having  been  estab- 
lished, heldf  that  in  tlie  absence  of  evidence  to  the  contrary,  the 
deed  would  be  presumed  to  be  the  same  as  that  intended  by  the 
indorsement. 

Appeal  from  Cerro  Gordo  Circuit  Court. 

Thubsday,  Apbil  18. 

Action  in  equity  to  set  aside  a  sheriff's  sale  of  land»  The 
land  was  sold  as  the  property  of  one  Hicks,  execution  defend- 
ant. Landaur  &  Co.,  defendants  in  this  action,  were  the  exe- 
cution creditors,  and  purchasers  at  the  sale.  They  purchased 
with  notice  from  Hicks  that  Morris  owned  the  land,  and  that 
Hicks  never  had  any  interest  in  it.  No  deed  has  yet  been 
executed.  The  plaintiff  avers  that  he  is  the  owner  of  the 
land,  and  has  been  from  a  time  prior  to  the  rendition  of  the 
judgment.  The  legal  title  is  in  the  plaintiff,  but  he  derived 
it  from  Hicks,  who  conveyed  to  him  about  the  time  the 
judgment  was  rendered.  The  judgment,  it  appears,  was  ren- 
dered upon  confession.  The  conveyance  from  Hicks  to  plain- 
tiff was  made  between  the  time  the  judgment  was  confessed 
and  the  time  it  was  confirmed.  The  plaintiff,  however,  avers 
that  he  was  the  equitable  owner  of  the  land,  even  while  it 
stood  in  Hicks'  name.     Hicks  derived  title  from  the  plaintiff. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  235 

Morris  v.  LAodaur  &  Co. 

Whether  he  took  the  title  in  trast  for  the  plaintiff  is  the  qnes- 
tion  in  the  case.  Other  facts  are  stated  in  the  opinion.  De- 
cree  for  plaintiff.     Defendants  appeal. 

B.  F.  Hartshorriy  for  appellant. 

F.  J.  Bushy  for  appellee. 

Adams,  J. — The  plaintiff  introduced  in  evidence  a  deed  of 
the  land  in  question,  executed  by  him  to  Hicks,  and  also  an 
envelope  upon  which  a  writing  was  indorsed,  in  these  words : 
"Deed  from  Thomas  Morris,  which  is  only  in  trust,  and  I  am 
to  deed  back  to  him  any  time  he  desires."  (Signed.)  "F.  Z. 
1.  TEutTte..  Hicks."  Considerable  parol  evidence  was  also 
ubuidiaientor.  introduced,  against  the  defendant's  objection, 
tending  to  show  that  the  plaintiff  conveyed  the  land  to  Hick» 
to  protect  himself  against  certain  claims  that  were  being  pros- 
ecuted against  him,  but  which  claims,  he  insisted  at  the  time, 
were  groundless,  and  which  were,  in  fact,  groundless,  as  was 
afterward  determined  by  adjudication  thereon;  that  Hicks 
paid  nothing  for  the  land,  and  never  took  possession ;  that  the 
plaintiff,  at  the  time  the  deed  was  executed  to  Hicks,  was 
occupying  the  land  as  a  farm,  and  continued  to  occupy  it.  It 
is  insisted  by  the  defendants  that  the  trust  cannot  be  estab- 
lished by  parol,  and  that  the  writing  indorsed  upon  tho 
envelope  is  insufficient. 

Whether,  as  the  trust  has  been  executed  by  reconveyance, 
parol  evidence  is  not  admissible  as  against  the  defendants, 
who  were  not  parties  to  the  agreement  by  which  the  trust  was 
created,  we  need  not  determine.  The  writing  upon  the  envel- 
ope was  evidently  made  as  a  declaration  of  trust,  to  be  used 
as  evidence,  if  necessary.  It  showed  that  some  deed  had  been 
executed  to  Hicks  by  the  plaintiff,  in  trust.  A  deed  executed 
to  Hicks  by  the  plaintiff  is  introduced  in  evidence.  We  think 
the  fair  inference  is  that  the  deed  is  the  same  referred  to  in 
the  writing,  in  the  absence  of  all  evidence  indicating  other- 
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wke.  The  fact  of  a  trast  is  established  beyond  oontrovefsy. 
The  only  question  of  doubt  is  in  regard  to  the  identity  of  the 
property.  The  deed  introduced  corresponded  with  the  writing. 
We  cannot  hold,  then,  that  there  was  no  evidence  of  identifi- 
cation, and  it  follows  that  q>  prim-a  facie  case  was  made  for  the 
plaintiff.  But  it  is  insisted  by  the  defendants  that  the  con- 
Teyant  e,  if  made  in  trust,  was  made  to  defraud  creditors,  and 
that  the  relief  sought  should  be  denied  him  upon  that  ground, 
if  upon  no  other.  We  think  that  this  position,  also,  is  not 
well  taken.  It  does  not  appear  that  the  plaintiff  was  indebted 
or  siiibject  to  any  contingent  liability.  If  there  were  no  cred- 
itors, we  cannot  say  that  the  conveyance  was  made  to  defraud 
creditors.  We  think,  therefore,  that  the  judgment  of  the  cir- 
cuit court  must  be 

Affibmed. 


TuTTLB  V.  The  C,  R.  I.  &  P.  R.  Co. 

1.  ITfigliiTQaM:  PRESUMPTION  of:  oare  RsquiRED.  Proof  of  the  oocur- 
reQ^o  of  an  accident  which,  under  ordinary  circumstances,  would  not 
h&ve  happi^ncd  if  due  care  had  been  exercised,  raises  a  presumption 
of  DOgligence,  and  to  rebut  this  presumption  the  defendant  must 
eliow  ihat  in  the  selection  and  operation  of  the  machinery'  which 
vftu»ed,  or  contributed  to,  the  accident,  ho  used  due  care,  skill,  and 
prudence,  but  he  is  not  required  to  furnish  a  satisfactory  explanation* 
of  I  be  cause  of  the  accident  to  relieve  liimself  from  liability. 

Appeal  from  Polk  District  Court. 

Thursday,  April  18. 

Tiie  plaintiff  claims  of  defendant  the  sum  of  five  thousand 
doUai'K,  on  account  of  injuries  sustained  on  defendant's  road. 
About  the  last  of  October,  1872,  the  plaintiff  was  a  passenger 
on  the  defendant's  train,  consisting  of  four  coaches.  Just 
after  the  train  left  Peru  Station,  in  Illinois,  the  two  rear  cars 
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separated  from  the  balance  of  the  train,  which  ran  ahead  a 
distance  of  solne  thirty  feet  from  the  detached  cars,  and  was 
stopped.  The  rear  cars  approached  and  came  in  contact 
with  the  front  portion  of  the  train,  with  such  violence,  it  is 
claimed,  as  to  severely  injure  the  plaintiff.  There  was  a  jury 
trial,  resulting  in  a  verdict  for  plaintiff  for  two  thousand  five 
hundred  dollars.     The  defendant  appeals. 

Wright,  Gatch  dk  Wright,  for  appellant. 

PhUlipSy  Goode  dt  PhiUipB,  for  appellee. 

Day,  J. — The  defendant  filed  an  amendment  to  the  answer, 
alleging  that,  at  the  date  of  the  alleged  accident,  and  at  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  was,  and 
still  is,  a  married  woman,  and  that  she  ought  not  to  maintain 
this  action  in  her  own  name.  The  plaintiff  demurred  to  this 
amendment.  The  demurrer  was  sustained.  From  this  rul- 
ing, and  others,  the  defendant  appealed.  This  court  held 
that  this  ruling  was  proper,  but  reversed  the  cause  on  other 
grounds,  and  remanded  it  for  a  new  trial.  See  42  Iowa,  518. 
The  cause  having  been  retried,  appellant  insists  now  upon  the 
same  objection,  and  urges,  with  much  earnestness  and  ability, 
that  this  court  was  in  error  in  holding,  upon  the  former 
appeal,  that  a  wife  may  sue  alone  for  a  tort  committed  against 
her.  We  do  not  understand  that  this  question  is  now  prop- 
erly before  us  for  consideration.  The  question  of  the  right  of 
the  plaintiff  to  maintain  this  action,  without  uniting  her  hus- 
band with  her,  was  settled  upon  the  former  appeal.  That 
question  was  not  presented  to,  or  passed  upon  by,  the  court 
below  upon  the  second  trial.  As  no  action  was  taken  by  the 
court  below  on  this  question,  in  the  trial  from  which  this 
appeal  is  prosecuted,  there  has  been  no  ruling  upon  this 
question  which  we  can  review. 

II.  The  cause  was  reversed  on  the  former  appeal,  for  the 
reason  that  plaintiff  was  allowed  to  recover  on  account  of 
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loss  of  time,  and  expenses  incurred  and  paid  by  her  husband. 
Upon  the  retrial  the  defendant  asked  the  court  to  instruct  the 
jury  as  follows : 

**  12.  Plaintiff  cannot  recover  in  this  action  for  loss  of  time, 
loss  of  Bervice,  nor  for  any  money  paid  to  physicians  by  the 
hiishand  in  and  about  her  claimed  illness  and  injury. 

"13;  In  this  case  the  jury  have  nothing  to  do,  in  estimating 
diimages,  with  any  question  of  loss  or  injury  to  the  husband, 
and  htmce  they  will  not  consider  his  loss  of  the  society  of  the 
wife,, nor  the  loss  of  her  services,  nor  any  exi)enses,  inconve- 
nience or  loss  to  which  he  may  have  been  put  or  exposed. 

*'14.  That  the  husband  would  be  liable  for  physicians' 
bills*  and  not  the  wife,  and  hence,  for  any  such  liability,  if 
8ueli  bills  are  unpaid,  she  could  not  recover  in  this  action." 

These  instructions  contain  the  law  as  announced  on  the 
former  appeal.  Appellant,  however,  concedes  that  plaintiff, 
in  the  court  below,  made  no  claim  of  right  to  recover  for 
expenses  or  loss  of  time.  The  abstract  does  not  show  that 
any  eridence  was  introduced  bearing  upon  these  questions. 
The  court  instructed  the  jury  that  the  measure  of  plaintiff's 
diimage  "will  be  such  an  amount  as,  under  all  the  facts  and 
eimimstances  of  tne  case,  as  shown  by  the  testimony,  you 
may  tniHeve  will  fully  and  fairly  compensate  or  pay  her  for  all 
liodily  pain  and  suffering,  if  any,  endured  or  to  be  endured  by 
her,  aiul  produced  by  the  injury,  and  for  all  mental  anguish, 
if  any,  suffered  and  to  be  suffered  by  her,  and  caused  by  the 
injiirv*  as  well  as  all  other  losses  which  she  has  sustained,  or 
will  hereafter  sustain,  as  a  direct,  certain  and  proximate  con- 
liequeiiee  or  result  *  of  the  injury  received  by  her."  This 
instillation  undertakes  to  state  the  measure  of  plaintiff's  dam- 
age. Whatever  is  not  included  in  this  instruction  is,  by 
irnplication,  excluded  from  consideration.  This  instruction 
limits  the  recovery  to  matters  personal  to  the  wife.  It  nega- 
tives the  idea  that  anjihing  can  be  recovered  on  account  of 
any  loss  sustained  by  the  husband.  When  we  consider,  in 
addition  to  this,  the  fact  that  no  proof  was  introduced  of  any 
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loss  of  time  by  the  wife,  nor  expense  incurred  on  acooont  of 
the  injury,  we  think  it  becomes  apparent  that  no  substantial 
prejudice  could  have  resulted  from  the  refusal  of  the  instruc- 
tions asked. 

ni.  The  defendant  introduced  testimony  that  there  was 
in  use  upon  this  train  the  Miller  coupling,  regarded  by  railroad 
lkeolicekcki  men  generally  as  the  best  in  use ;  that  these  coup- 

preeomption  s  ,     • 

care  required,  lers  are  not  liable  to  uncouple ;  that  the  coupler  in 
-question  had  not  been  used  more  than  a  year,  and  was  exam- 
ined about  fifteen  miles  from  where  the  accident  occurred,  and 
found  in  good  condition ;  that  after  the  separation  it  was  again 
examined,  and  nothing  discovered  to  be  out  of  order ;  that  the 
wedge  which  holds  the  bars  was  properly  in  place ;  that  the 
<5ars  coupled  themselves  when  they  came  in  contact,  and  pro- 
ceeded to  Chicago  without  further  trouble.  No  witness  under- 
took to  account  for  the  uncoupling  of  the  train.  The  court 
instructed  the  jury  as  follows :  "While  the  burden  of  proof  is 
upon  the  plaintiff  to  show  the  negligence  of  defendant,  yet,  if 
you  find  from  the  ovidence  that  an  unusual,  extraordinary  and 
dangerous  accident  occurred,  to  the  injury  of  plaintiff,  which 
would  not  have  taken  place,  under  ordinary  circumstances, 
had  the  defendant  and  its  employes  at  the  time  been  exer- 
cising due  care,  prudence,  skill  and  watchfulness ;  and  if  you 
further  find  that  the  caijse  of  the  accident  was  and  is 
unknown  to  plaintiff,  then  it  devolves  upon  defendant  to  sat- 
isfactorily explain  the  accident,  and,  in  the  absence  of  such 
explanation,  neghgence  will  be  presumed  against  it." 

We  think  this  instruction  was  calculated  to  mislead  the  jury 
to  the  defendant's  prejudice.  It  is  true  that  where  a  danger- 
ous accident  occurs,  which,  under  ordinary  circumstances, 
would  not  have  happened  had  the  defendant  and  its  employes 
exercised  due  care,  prudence  and  watchfulness,  proof  of  such 
an  accident,  with  its  attendant  circumstances,  raises  a  pre- 
sumption of  negligence,  and  the  burden  of  proof  is  then 
«ast  upon  the  defendant  to  rebut  this  presumption.  To  this 
end  defendant  must  show  that  in  the  selection  and  operation 
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of  the  machinery  wliich  caused,  or  contributed  to,  the  acci- 
dent, it  used  due  care,  prudence,  skill  and  watchfulness.  Thi& 
18  ai^  far  as,  upon  any  well  recognized  legal  principle,  the 
burden  of  proof  can  be  cast  upon  the  defendant,  and  is  as  far 
aB  any  adjudication,  to  which  we  have  been  refeiTcd,  has 
gone*  Appellee  relies  upon  Oarpiie  r.  Ijondon  Ry,  Co.^  48 
English  Common  Law  Reports,  747.  In  this  case  Lord  Den- 
man  charged  the  jury  at  nisi  prim  that  they  must  be  satisfied 
that  the  accident  had  been  brought  about  by  the  negUgence 
of  the  defendants  in  the  course  of  carrying  the  plaintiff  upon 
the  railway,  and  that  it  having  been  shown  that  the  exclusive 
mtinagement,  both  of  the  machinery  and  the  railway,  was  in 
the  hands  of  the  defendants,  it  was  presumable  that  the  acci- 
dent arose  from  their  want  of  care,  unless  they  gave  some 
explanation  of  the  cause  by  which  it  was  produced ;  which 
ex])lanation  the  plaintiff,  not  having  the  same  means  of 
knowledge,  could  not  reasonably  be  expected  to  give.  In  the 
Court  of  Queen's  Bench  the  case  was  decided  solely  upon  the 
question  whether  the  defendants  were  entitled  to  notice  under 
the  act  for  their  incorporation.  No  reference  whatever  waa 
made  to  this  charge.  The  language  employed  in  it  cannot 
be  regarded  as  authority  for  the  doctrine  contended  for. 

In  this  case,  upon  proof  that  the  train  uncoupled,  a  pre- 
sumption may  arise  that  there  ^as  negligence,  either  in  the 
selp<*tion  of  the  coupler  or  in  the  management  of  it,  for  it  may 
be  presumed  that  a  coupler  of  approved  pattern,  properly 
managed,  would  not  uncouple.  Hence,  proof  of  the  fact  of 
UBcoupling  may  cast  upon  the  defendant  the  burden  of  prov- 
ing that  the  coupler  was  of  a  proper  kind,  and  was  carefully 
ninnaged.  If  the  instruction  had  not  gone  farther  than  this  ii 
would  not  have  been  objectionable.  But  the  court  instructed 
tlie  jury  that,  upon  proof  of  such  an  occurrence,  it  devolved 
upon  the  defendant,  not  to  prove  that  it  exercised  due  care  in 
the  selection  and  operation  of  the  coupler,  but  to  satisfactorily 
ex]ilain  the  accident,  and  that,  in  the  absence  of  such  expla* 
nation,  negligence,  will  be  presumed.     In  other  words,  when 
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such  an  accident  is  prove  I  to  have  occurred,  the  defendant 
can  relieve  itself  from  liability  for  the  accident  only  by  fur- 
nishing a  satisfactory  explanation  of  it.  Many  accidents 
occur  which  are  not  susceptible  of  satisfactory  explanation. 
An  iron  bridge  which  has,  without  apparent  injury,  sustained 
a  heavy  freight  train,  suddenly  gives  way  under  a  much  lighter 
passenger  train.  A  train  may  pass  over  a  road  in  safety 
one  day,  and  the  next,  without  any  apparent  cause,  may  be 
precipitated  into  the  ditch.  A  car  wheel  of  approved  manu- 
facture, and  without  any  apparent  flaw,  suddenly  breaks 
down.  An  old  revolver,  that  has  been  knocked  around  for 
half  a  dozen  years,  and  been  snapped  a  hundred  times, 
finally  goes  oflf  and  occasions  death.  These  things  are  all 
inexplicable.  And  yet,  under  the  doctrine  announced  in  this 
instruction,  a  railroad  company,  which  could  not  satisfactorily 
explain  why  a  bridge  broke  down,  or  a  train  jumped  the  track, 
at  a  particular  time,  would  lie  under  the  imputation  of  negli- 
gence, notwithstanding  it  might  show  the  exercise  of  the 
highest  degree  of  care  in  the  construction  of  the  road,  the 
bridge,  and  the  operation  of  the  train.  The  law,  properly  con- 
strued and  administered,  does  not  impose  any  such  unreason- 
able condition. 

Eeversed. 


Collins  et  al.  v.  Chantland  et  al. 


104    435| 


: :    ixTERE^r  op  \fi.vou  in.     A  minor  has  not  such  an 

interest  in  the  homestcui  of  his  pjirents  as  will  defeat  the  enforce- 
ment against  it  of  a  lien  which  is  valid  against  the  parents. 
Yol.  XLvni — 16 


48     241 
^42     2n 


1.  Homestead:  action  to  oriAUOE  w ith  ltex :  homestead  rtoitt  must 
BE  asserted.  One  who,  through  ignomnce  of  his  homestead  rights, 
neglects  to  assert  them  in  defense  of  an  action  to  charge  the  property 
with  a  lien,  cannot  afterwards  maiiitain  an  action  to  prevent  the 
enforcement  of  "the  lien. 
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Appeal  from  Webster  Circuit  Court. 

Thubsday,  April  18. 

In  chancery.     A  demurrer  to  the  petition  was  sustained 
FlaintiffB  tippeal.     The  facts  of  the  ease  appear  in  the  opinion. 

Jm  F.DHucombe  and  A.  N.  Botsford,  for  appellants. 

O'Conmll  dt  Springer,  for  appellees. 

Beck,  J. — ^I.  The  petition  alleges  that  Alice  McNamara 
inetituted  an  action  against  Peter  Maloney  for  injuries  sus- 
tained by  reason  of  sales  of  intoxicating  liquors  to  her  hus- 
L  ifrjM*:*THAi):  band ;  that  Collins  was  made  a  party  to  the  action, 
?Lr«ff  ^Hth  and  a  lien  was  claimed  against  his  real  estate  occu- 
Hteaii  li^ht^  pied  bv  Maloney,  where  the  liquors  were  sold.  A 
*ertp.L  verdict  and  judgment  were  rendered  agamst  Ma- 

loney, and  the  jury  found  that  Collins'  property  was  occupied 
and  uRed  for  the  sale  of  the  liquors  with  his  consent.  The 
judgment  was  declared  to  be  a  lien  upon  the  property,  and  a 
proper  judgment  enforcing  it  was  entered.  A  special  execu- 
tion was  issued  upon  the  judgment,  and  the  property  is  about 
to  be  ^old  thereon. 

The  petition  alleges  that  the  property  was  occupied  by 
plaintiff  and  his  family  as  a  homestead;  that,  being  ignorant 
of  his  rights,  he  did  not  set  up  the  homestead  character  of 
the  property  as  a  defense  against  the  action,  and  that  AUce 
and  Joseph,  his  minor  children,  who  unite  with  him  as  plain- 
tiffs, are  interested  in  the  action,  the  property  involved  therein 
being  their  home.  The  petition  further  charges  that  the 
order  declaring  the  judgment  a  lien  on  plaintiffs'  property 
was  entered  by  the  clerk  after  adjournment  of  the  term,  with- 
out direction  or  authority  of  the  court. 
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A  demurrer  to  the  petition  was  sustained.  This  ruling 
presents  the  question  demanding  our  attention  in  this  case. 

n.  It  may  be  conceded,  for  the  purposes  of  this  case,  that 
the  property  was  occupied  as  a  homestead,  and  that  the  pro- 
vision of  Code,  §  1558,  exempting  homesteads  in  cases  of  this 
kind,  is  applicable  to  property  leased  for  the  sale  of  intoxi- 
cating liquors.  This  point  we  do  not  decide,  but,  as  will  be 
seen,  dispose  of  the  case  on  other  groimds. 

ni.  The  plaintiff  Collins  was  a  party  to  the  action  wherein 
judgment  was  rendered  against  his  property.  Any  defense 
which  he  had  to  the  claim  for  a  lien  made  against  him  should 
have  been  made  in  that  action.  Failing  to  make  such  defense, 
he  cannot  resist  the  enforcement  of  the  judgment  upon  the 
ground  that  the  property  is  exempt  from  the  lien.  The  ques- 
tion of  the  lien  is  res  adjvdicata.  His  ignorance  of  his  rights 
at  the  time  the  judgment  was  rendered  is  no  ground  for  set- 
ting it  aside.  These  positions  rest  upon  elementary  princi* 
pies  that  need  not  be  stated  here. 

lY.  It  is  insisted  that  the  minor  children  of  Collins,  who 
2.  — : :  are  parties  to  this  suit,  have  rights  in  this  home- 
minor  in.  stead,  and  that,  as  they  were  not  parties  to  the 
original  action,  their  rights  may  be  protected  in  this  action. 

It  is  true  that  the  children  have  an  interest  in  the  home- 
stead, but  it  is  not  an  interest  that  the  law  vnU  enforce  against 
the  parent,  or  that  is  held  free  of  the  parent's  contract  or  act 
intended  to  affect  it.  The  parents  may  mortgage  the  home- 
stead :  the  children  cannot  be  heard  to  object  to  the  foreclos- 
ure of  the  lien ;  the  parents  may  alienate  or  abandon  the 
property  as  a  homestead :  the  children  have  no  rights  which 
can  be  interposed  to  defeat  such  disposition  of  the  property. 
They  have  none  which  wiU  defeat  the  lien  in  this  case. 
Smyth's  Homestead  Exemption,  §  73. 

V.  It  is  lastly  urged  that  the  judgment  was  rendered  after 
the  adjournment  of  the  term,  and  without  the  direction  or 
authority  of  the  court.  The  judgment  is  not  shown  to  be  con- 
trary to  the  pleadings  and  verdict.     Its  entry  was  a  matter  of 
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I'oiirge,  and,  nnder  proper  circiunstances,  could  have  been 
Tiijule  after  the  term.  It  is  certainly  not  void.  If  irregular, 
or  irregularly  entered,  it  should  be  corrected  upon  motion, 
^hii^h  is  an  open  way  to  an  adequate  remedy,  if  any  wrong 
has  been  done  in  the  matter. 

Ko  other  questions  arise  in  the  case.     The  judgment  of 
the  Circuit  Court  is 

Affibmed. 


Emmet  County  v.  Skinneb  bt  al« 

1.  B^ltool  Fond:  board  of  superyiboiis.  The  board  of  fiuperrisors  may 
nmke  such  reasonable  rules  for  the  loaning  of  the  school  fund  as  to 
tliem  shall  seem  proper,  and,  among  others,  may  provide  that  the  fund 
"jhall  only  be  loaned  to  residents  of  the  county. 

2,  :  foreclosure.    In  an  action  by  the  county  to  foreclose  a  school 

fund  mortgage,  the  fact  that  the  defendant,  who  was  the  grantee  of 
the  mortgagor,  had  paid  the  interest  and  made  application  to  the 
iLuditor  for  a  loan  equal  to  the  amount  of  the  mortgage,  was  held  to 
constitute  no  defense  to  the  action. 

Appeal  from  Emmet  District  Court. 

Thubsday,  Apbil  18. 

The  plaintiff  asks  judgment  against  the  defendants  Skinner, 
Jenkins  and  Ridley  for  the  amount  of  a  promissory  note,  and 
prays  the  foreclosure  of  a  mortgage  executed  to  secure  the 
&ame,  and  asks  that  the  estate  and  interest  of  the  defendant 
f  ti,  L.  Henderson   in   and    to  the  mortgaged    premises  be 

.  declared  junior  and  inferior  to  plaintiff's  mortgage.     The 

'  defendant  Henderson  answered,  alleging  that  he  is  the  abso- 

lute owner  of  the  mortgaged  premises ;  that  he  purchased  the 
eame  from  the  mortgagor,  and  assumed  and  agreed  to  pay 
the  mortgage  as  part  of  the  consideration  therefor ;  that  prior 
to  the  commencement  of  this  action  he  paid  up  all  the  interest 
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on  said  mortgage,  and  made  application  to  the  county  auditor 
for  permission  to  borrow  the  same,  and  offered  to  provide  the 
requisite  amount  of  securities,  and  comply  in  all  respects  with 
the  requirements  of  the  law  relating  to  new  loans,  and  that 
such  application  was  refused,  c^  the  ground  that  said  defend- 
ant was  not  a  resident  of  Emmet  county,  and  the  board  of 
supervisors  of  said  county  had  directed  the  auditor  to  loan 
said  school  fund  to  residents  of  said  county.  Said  defendant 
renewed  the  application  and  offer  in  the  answer,  and  asked 
that  plaintiff's  petition  be  dismissed,  and  the  action  abated. 
The  plaintiff  demurred  to  this  answer.  The  demurrer  was 
sustained.     Defendant  Henderson  appeals. 

E.  B.  Soper,  for  appellant. 

H.  G.  Day  and  T.  W,  Harrison^  for  appellees. 

D^Y^  J. — I.  The  defendant  bases  his  claim  upon  section 
1871  of  the  Code,  which  is  as  follows :  "Any  person  respon- 
sible to  the  school  fund  for  any  part  of  the  principal  thereof, 
who  shall  promptly  pay  all  interests  and  costs,  if  any,  thereon, 
whether  the  same  may  be  rendered  into  a  judgment  or  not,  shall 
be  permitted  to  borrow  such  principal  upon  complying,  in  all 
respects,  with  the  requirements  of  law  relating  to  new  loans. " 
This  section  should  be  construed  in  connection  with  other  pro- 
1.  •THooL  fund:  visions  of  the  law  on  the  subject  of  the  school  fund. 
p??vis^re?**'  Section  1860  provides  that  the  several  boards  of 
supervisors  shall  hold  and  manage  the  securities  given  to  the 
school  fund  in  their  respective  counties,  and  such  counties  shall 
be  severally  liable  for  all  losses  upon  loans  of  such  fund  made 
in  such  county.  Section  1881  provides  that  on  and  after  the  1st 
day  of  January,  1874,  the  boards  of  supervisors  of  the  several 
counties  shall  have  sole  control  and  management  of  all  loans 
on  mortgages  then  held  or  thereafter  made,  and  shall,  when 
necessary,  have  them  foreclosed  at  the  expense  of  the  county, 
and  any  losses  sustained,  or  gains  realized  upon  foreclosures 
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and  re-sales  of  moi-tgaged  property,  shall  be  made  good  by,  or 
inure  to  the  benefit  of,  the  county,  as  the  ease  may  be.  Th0 
l)oard  of  supervisors  being  thus  intrusted  with  the  manage- 
ment of  the  school  fund,  may,  we  think,  make  such  reason^- 
blo  rules  for  the  loaning  of  it  as  will,  in  their  judgment, 
prevent  loss  to  the  fund,  and  consequent  liability  on  the  part 
of  the  county.  We  think  it  is  a  reasonable  and  proper 
regulation  that  the  money  should  be  loaned  to  a  resident  of 
the  county  in  which  the  loan  is  made.  If  the  board  cannot 
establish  such  rule,  then,  under  section  1871  of  the  Code,  a 
party  might  be  entitled  to  a  renewal  of  his  loan,  Mthough  he 
[lad  become  a  non-resident  of  the  State.  It  is  apparent  tha'b 
the  interests  of  the  fund  might  be  greatly  prejudiced  by  allow- 
ing it  to  pass  into  the  hands  of  non-residents  of  the  State.  As 
the  defendant  does  not  come  within  the  class  to  whom  the 
board  of  supervisors  authorized  loans  to  be  made,  he  is  not 
entitled  to  a  loan  under  section  1871. 

II.     There  is  another  view  of  this  case  which  is  decisive  of 

2  .  fo^.    it.     If  the  defendant  was  entitled  to  a  loan,  and  it 

closure.  ^,g^g  refused  him,  that  fact  constitutes  no  defense 

to  this  action,  nor  reason  why  the  suit  should  abate.  If  the 
law  enjoins  upon  the  auditor  the  duty  of  accepting  the  security 
and  making  the  loan,  the  performance  of  that  duty  may  be 
compelled  by  inandamm* 

Affibmed* 


Digitized  by  LjOOQIC 


JUNE  TERM,  1878.  247 

Crawford  t.  Williams. 


1 48  m 

CJrAWFOBD  v.   WiLIilAMS.  !!!_ 

L  Damagei:  stook  bbebdino:  byidencb.  In  an  action  for  damages  by 
the  owner  of  a  thoroughbred  cow  against  the  owner  of  an  unpedi  • 
greed  bull  which,  being  allowed  to  run  at  large,  had  got  plaintiff's 
cow  with  calf,  it  was  AeW,  that  a  herd- book  was  notiuimisslble  with- 
out proof  that  it  was  recognized  by  breeders,  and  that  plaintiff's  cow 
was  the  one  registered  therein  under  the  same  name. 

2.  :  MEA6UBB  OF.    The  measure  of  damages  in  such  a  case  is  the 

difference  in  value  of  plaintiff's  cow  for  breeding  purposes  before  and 
after  meeting  defendant's  bull. 

Appeal  from  Johnson  District  Cov/rt. 

Thubsday,  April  18. 

The  plaintiff  alleges  that  on  the  9th  day  of  April,  1875,  he 
was  a  breeder  of  reputed  fine  thoroughbred  stook  of  the  kind 
known  as  short-horns,  and  that,  on  said  day,  an  ill-bred, 
unregistered  and  unpedigreed  bull,  belonging  to  defendant, 
unlawfully  at  large  in  the  highway,  served  and  got  with  calf 
plaintiff's  two  year  old  heifer,  called  "Eoyal  Butterfly,"  which 
is  reputed  to  be  registered  in  American  Herd  Book,  vol.  13,  p. 
^26,  to  the  damage  of  plaintiff  in  the  sum  of  five  hundred 
dollai-s. 

The  defendant,  for  answer,  denies  all  the  allegations  of  the 
petition.  The  biU  of  exceptions  shows  the  following  pro- 
ceedings :  The  plaintiff  testified  as  follows :  '*!  reside  in  Fre- 
mont township,  Johnson  county.  Am  a  breeder  of  <short- 
hom'  fine  stock;  have  been  for  seven  years.  Defendant 
lives  only  a  mile  and  a  few  rods  from  me ;  our  land  comers. 
On  April  9,  1875, 1  was  on  my  way  home  from  Chicago.  I 
landed  at  West  Liberty.  I  had  seven  head  of  short-horn 
stock  (thoroughbreds)  that  I  purchased  at  Waukegan,  Illinois. 
I  purchased  them  as  thoroughbreds  from  C.  C.  Park's  herd, 
known  as  the  Glen  Flora  Herd.  I  landed  at  West  Liberty  at  6 
o'clock  p.  v.,  and  after  feeding  them  started  for  home,  driving 
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them*  About  sixty  rods  from  my  own  gate  I  met  some  cattle 
Jylng  on  the  road.  I  supposed  they  were  just  cows,  till  I  got 
among  them,  and  the  first  thing  that  I  knew  there  was  a  bull 
served  one  of  my  heifers.  The  animal  served  is  called  the 
"Ikiytil  Butterfly."  The  bull  is  not  a  pedigreed  animal.  The 
Boyal  Butterfly  is.  She  is  registered  in  the  American  Herd 
Book.  I  kno^  she  was  registered  because  I  saw  it.  I  did 
not  register  her.  I  did  not  see  her  registered.  I  did  not 
raine  the  animal.  I  only  know  about  that  what  somebody  else 
i<Ail  me.  I  know  it  is  the  same  animal  by  the  Herd  Book.'' 
Thti  ilefendant  then  objected  to  all  testimony  of  the  witness 
in  regard  to  the  registry  of  the  animal,  as  incompetent, 
being  hearsay.  The  objection  was  sustained,  and  plaintiff 
e\ce2>ted.  Plaintiff  offered  in  evidence  vol.  13  of  the  American 
Hortl  Book.  The  defendant  objected  to  it  as  incompetent  and 
not  the  best  evidence.  The  objection  was  sustained,  and 
pi  flint  iff  excepted.  Plaintiff  then  proposed  to  show  that  the 
flt'fi  iidant's  bull  got  his  cow  with  calf,  and  that  the  cow  is  regis- 
ti  ixtl  as  alleged,  for  the  purpose  of  affecting  the  measure  of 
damages.  The  defendant's  objection  was  sustained,  and  plain- 
tiJT  txccpted.  Plaintiff  then  proposed  to  show,  as  a  measure 
of  damages,  the  difference  in  value  between  a  calf  begotten  by 
defendant's  bull,  and  one  she  would  have  had  if  bred  as  he  pro- 
posed to  breed  her  to  a  thoroughbred  bull,  Cheriy  Duke  4th, 
No.  10,467,  p.  98,  American  Herd  Book;  that  he  bought  her 
Mlih  n  view  of  breeding  to  that  bull,  and  to  show  that  he  was 
ji  good  calf  getter,  etc.  To  this  proposed  evidence  the  defend- 
iiut  objected.  The  objection  was  sustained,  and  plaintiff 
excepted.  The  court,  thereupon,  ruled  that  the  measure  of 
damugis  in  this  case  is  the  physical  injuries  or  damages  that 
111  i^ht  have  been  done  to  the  cow  herself,  by  reason  of  the  attack 
mmh  upon  her  by  the  bull,  and  confined  to  that  particular 
timt?.  The  plaintiff  excepted  to  such  rulings,  as  not  being  the 
proptif  nile  for  estimating  the  damages  in  the  action,  and 
announced  that  he  expected  to  prove  no  physical  injury  to  his 
an  iil  H  uimal,  and  under  such  restricted  rulings  he  could  not  pro- 
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ceed  with  his  case,  as  it  excluded  all  the  proi)er  elements  of 
damages  to  him  as  a  breeder  of  pedigreed  short-horns.  There- 
upon the  court  instructed  the  jury  that  the  plaintiff  had  offered 
no  evidence  of  damages,  and  it  was  their  duty  to  find  for 
defendant,  which  they  did.  The  plaintiff  filed  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  which  was  overruled. 
Judgment  was  rendered  against  plaintiff  for  costs.  Plaintiff 
appeals. 

Robinson  d  Patterson,  for  appellant. 
Bool  dt  Jackson,  for  appellee. 

Day,  J. — I.  There  was  no  error  in  excluding  the  Herd 
Book.  Without  some  proof  that  its  correctness  was  recog- 
1.  DAMACtts:      nized  by  cattle  breeders,  and  that  4;he  plaintiflf's 

stock  breed-  .  , 

ing:  evidence,  heifsr  WES  the  identical  Royal  Butterfly  entered 
in  this  book,  the  book  was  clearly  inadmissible. 

n.  The  court  erred  in  the  rule  of  damages  announced. 
Bulls  are  prohibited  from  iiinning  at  large,  and  the  owner  is 

2^ tineas-  ^^^^^^  ^^^  ^H  damages  they  occasion.     Code,  §§ 

"™^-  1447,  1450.     This   damage  cannot  properly   be 

restricted  to  the  merely  physical  injuries  which  they  occasion. 
The  importance  to  the  State  of  improvement  in  all  kinds  of 
stock  can  scarcely  be  overestimated.  The  intelligent  public 
spirit  which  employs  itself  in  the  improvement  of  stock  ought 
to  be  encouraged  and  protected.  It  will  be  found  impossible 
to  maintain  good  breeds  of  stock  if  the  owners  of  "scrub"  male 
animals  may  permit  them  to  run  at  large  with  impunity. 
Much  skill  and  intelligence  are  requisite  upon  the  part  of 
stock  breeders  in  selecting  the  most  desirable  crosses,  so  as  to 
transmit  the  best  qualities  to  the  progeny.  Each  stock 
breeder  has  the  right  to  make  this  selection  for  himself.  If 
he  is  deprived  of  the  right  of  making  this  selection  he  ought 
to  be  fully  compensated  for  the  injury  inflicted.  The  value 
of  thoroughbred  stock  consists  in  the  probability  that  the 
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qualities  of  exceilence  will  be  transmitted  to  the  oflfspring. 
It  is  evident  that,  to  a  breeder  of  fine  stock,  a  thoroughbred^ 
heifer,  with  calf  to  a  bull  of  impure  blood,  wonld  be  of  leiss 
value  than  one  with  oalf  to  a  thoroughbred,  or  not  with  calf 
at  all.  The  difference  in  value  of  the  heifer,  for  the  purpose 
of  breeding  fiue  stock,  before  meeting  defendant's  bull 
and  afterward,  constitutes  the  proper  meaBure  of  plaintiff'a 
damages. 

Reyebeed. 


Sexton  y.  Peck, 


L  Tw  Sale:  statute  of  limitations:  eecovert  op  TMSm.    An  action 

hj  ft  tax  purchaser  for  the  recovery  of  the  taxes  paid  by  liim  upon 
land|  t!ie  liMt^  to  wlii(  li  Jia*i  been  quieted  in  the  patent  owner,  I* 
burred  In  fiTe  years  lifter  the  taxes  become  deJmquent. 

Appeal  from  Warren  Circuit  Courts 
FiuDAYj  April  19. 

The  plaintiff  purchased  certain  real  estate  at  tax  sale  on  th& 
5th  day  of  October,  1863^  and  on  the  2d  day  of  Januaryp 
1807,  obtained  his  tax  dt^ed,  and  filed  the  same  for  record. 

On  the  9th  day  of  July,  1874,  the  defendant,  who  was  the 
owner  of  the  patent  title  of  the  land,  commenced  an  action 
ariainst  the  plaintiff  to  quiet  his  title,  alleging  that  he  had 
held  adverse  posaessioo  for  more  than  five  years  after  said  tax 
deed  was  recorded.  The  result  of  said  action  was,  that  defend* 
Hilt  obtained  a  decree  quieting  his  title. 

The  land  was  sold  for  taxes  for  the  years  1 861-2,  which 
piaintiff  paid  at  the  time  of  the  sale*  This  action  was  brought 
on  the  24th  day  of  February,  1876,  to  recover  the  taxes  paid 
by  plaintiff,  including  penalty  and  interest,  and  for  a  decree 
making  the  same  a  lien  upon  the  land. 

The  defendant  pleaded  the  statute  of  limitations,  more  than 
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five  years  haidng  elapsed  after  the  cause  of  action  accraed, 
and  the  payment  of  the  taxes  for  the  said  years,  as  alleged 
in  the  petition. 

There  was  a  trial  by  the  court,  and  a  decree  dismissing  the 
petition  at  plaintiff's  cost.    Plaintiff  appeals. 


Bryan  d  Seevers,  for  appellant. 
Henderson  d  Berry,  for  appellee. 

BoTHBOOE,  Gh.  J. — ^It  is  conceded  that  the  tax  sale  and  deed 
1.  TAxiAu::  were  in  aU  respects  regular,  and  that  the  defend- 
itetions:  '  ant's  title  to  the  land  was  quieted  upon  the  ground 
uxM.  that  he  had  held  the  adverse  possession  for  more 

than  five  years  after  the  plaintiff's  tax  deed  was  filed  for  rec- 
ord. The  only  question  now  presented  is,  whether  the  plain- 
tiff's claim  for  taxes  paid  by  him  is  barred  by  the  statute  of 
limitations. 

It  was  held  in  Brown  d  Sully  v.  Painter^  44  Iowa,  368,  that 
an  action  for  the  recovery  of  taxes,  paid  by  a  tax  sale  pur- 
chaser more  than  five  years  prior  to  the  commencement  of 
the  action,  was  barred  by  the  statute  of  limitations.  It  is 
insisted,  in  the  case  at  bar,  that  the  statute  of  limitations  did 
not  commence  to  run  until  it  was  adjudged  that  plaintiff  was 
not  the  owner  of  the  land.     In  this  view  we  cannot  concur. 

In  Everett  v.  Beebe,  37  Iowa,  452,  and  other  cases,  it  was 
held  that  the  holder  of  a  voidable  tax  deed  is  entitled  to 
recover  of  the  owner  of  the  land  the  amount  which  he  would 
have  to  pay  to  the  treasurer  in  order  to  sartisfy  all  the  taxes, 
if  they  had  not  been  paid  by  the  tax  sale  purchaser.  The 
reason  of  the  rule  is,  that  by  statute  the  purchaser  holds  the 
interest  and  claim  of  the  State  and  county  in  the  land.  This 
interest  and  claim  is  the  taxes  due.  The  tax  sale  purchaser 
is  subrogated  to  the  rights  of  the  county  and  State. 

If  an  action  should  be  brought  by  the  county  for  the  recov- 
ery of  taxes,  it  would  be  barred  in  five  years  after  the  taxes 
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became  delinquent.  "The  connty  is  liable  to  the  State  for 
dt'linqiiencies  in  the  taxes,  and  suits  pertaining  thereto  must 
be  proaecuted  by  the  county,  or  for  the  benefit  of  the  county." 
Bmfvn  i€  SuUy  v.  Painter,  supra,  and  see  City  of  Burlington  r. 
B,  d^  M.  R.  R.  Co.,  41  lowa^  134. 

The  plaintiff,  therefore,  being  entitled  to  recover  for  taxes 
paid,  beeausi^  he  holds  the  right  and  claim  of  the  county  and 
State,  hiB  rights  must  be  determined  by  the  same  rule  as 
though  the  action  had  been  brought  by  the  county.  See 
Callmmn  v.  The  County  of  Madison,  45  Iowa,  561. 


Affibiied. 


8t  4ag[ 


Knox  v.  Hanlon. 

1.  Fr&ctice:  FINDING  OF.  COURT.    The  finding  of  a  court  stands  as  the  ver- 

dict of  II  jury,  and  will  not  be  disturbed  unless  clearly  unsupported 
by  Che  tcjitimony. 

2.  HojDeat«ad :  husband  and  wife  :  exemption.    Where,  upon  the  death 

of  tilt*  husband,  the  homestead  is  set  apart  to  the  wife  as  her  distribu- 
tive share  of  the  estate  iu  fee  simple,  it  is  exempt  from  debts  con- 
tracted prior  to  that  time. 

3.  :  iruKBRAL  EXPENSES.    Bills  Incurred  in  the  last  sickness,  and 

funeral  tipenses,  do  not  constitute  charges  upon  the  homestead. 

Appeal  from  Polk  Circuit  Court. 

Friday,  April  19. 

The  plaintiflf,  the  grandson  of  Catherine  Hanlon,  claims 
that  bj  iuharitance  from  Catherine  Hanlon,  and  purchase  from 
another  of  her  heirs,  he  is  the  owner  of  an  undivided  four 
tweiity'lirst  parts  of  a  certain  forty  acres  of  land  of  which  the 
said  Catlieriiie  Hanlon  died  seized.  The  plaintiff  makes  the 
other  lioirs  of  Catherine  Hanlon  parties  defendant,  and  asks 
jjaj-tiUon  of  the  real  estate  described.  The  defendant,  A.  F. 
llaulou,  alone  answered.     He  admits  that  Catherine  Hanlon 
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died  seized  of  the  real  estate  in  question,  and  that  she  left 
the  pei-sons  named  in  the  petition  as  her  heirs.  He  alleges 
that  the  estate  of  Catherine  Hanlon  is  indebted  to  a  larger 
amount  than  the  property  belonging  to  the  estate  is  worth, 
Raid  indebtedness  being  the  charges  and  expense  of  the  last 
sickness  and  funeral  of  said  Catherine  Hanlon,  and  that  the 
said  debts  will  more  than  exhaust  the  whole  of  said  real 
estate,  so  that  when  they  are  paid  there  will  be  nothing  left 
to  divide.  He  asks  that  plaintiff's  petition  be  dismissed. 
The  plaintiff  repUed,  admitting  that  the  estate  of  Catherine 
Hanlon,  deceased,  is  indebted  to  a  larger  amoimt  than  the 
property  belonging  to  said  estate,  including  the  real  estate 
described  in  the  petition,  is  worth,  and  that  said  debts  will 
more  than  exhaust  the  whole  of  said  real  estate,  but  alleging 
that  the  real  estate  described  in  the  petition  was,  at  the  time 
of  the  death  of  Catherine  Hanlon,  and  for  a  long  time  prior 
thereto  had  been,  and  was  at  the  time  said  debts  were  con- 
tracted, her  homestead,  and  that  said  real  estate  is  not  liable 
for  said  debts,  but  becomes  the  property  of  plaintiff  and 
defendants  in  the  manner  and  proportion  as  set  forth  in 
plaintiff's  petition.  The  court  granted  partition  of  the  prop- 
erty  as  prayed.     The  defendant,  A.  F.  Hanlon,  appeals. 

Maxwell,  Lee  d:  Witter,  for  appellant. 

McHenry  d  Bowen,  for  appellee. 

Day,  J. — In  October,  1873,  John  Hanlon  died  seized  of  one 
hundred  and  sixty  acres  of  land,  forty  acres  of  which,  the  land 
which  is  the  subject  of  this  controversy,  the  said  John  Han- 
lon, for  a  long  time  prior  to  his  death,  with  his  wife,  Catherine 
Hanlon,  had  occupied  as  a  homestead.  Catherine  Hanlon, 
for  about  two  years  after  her  husband's  death,  continued  to 
occupy  the  old  homestead,  with  ofae  of  her  granddaughters. 
Being  very  aged  and  helpless,  and  requiring  much  care  and 
attention,  she  then  went  to  live  with  her  son,  A.  P.  Hanlon, 
appellant.    She  took  part  of  her  household  fumitxire,  and  left 
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part  at  the  old  home.  In  about  two  months  A.  P.  Hanlon 
Bold  hiy  farm,  and  rented  the  old  home  farm  of  his  mother 
and  the  heirs.  He  moved  upon  this  with  his  mother,  in 
October,  1875.  In  September,  1875,  the  widow  and  heirs  of 
John  Haiilon  petitioned  for  partition  of  the  one  hundred  and 
fiixty  acres  of  land  of  which  he  died  seized.  On  the  27th  of 
Novenil>ei\  1S75,  the  court  set  apart  to  Catherine  Hanlon,  as 
her  distributive  share,  in  fee  simple,  the  forty  acres  in  con- 
troversy, I  fling  the  same  occupied  as  a  homestead  by  John 
Hanlon  bt^fore  his  death.  The  defendant,  A.  P.  Hanlon,  ha« 
an  ac(2onnt  against  Catherine  Hanlon's  estate  for  taking  care 
of  her,  for  medicines,  doctors'  bills,  funeral  expenses,  etc., 
nramnitinj^  in  all  to  two  thousand  and  forty-two  dollars  and 
sixty-seYen  cents.  Payments  have  been  made  on  this  account 
redui^iu^  it  to  oight  hundred  and  fifty-eight  dollars  and  sixty- 
seven  cents.  This  amount  has  been  allowed  by  the  admin- 
istnitor  of  Catherine  Hanlon's  estate,  and  the  defendant 
claims  he  is  entitled  to  have  it  paid  out  of  the  property  of 
which  partition  is  sought. 

I.     At  the  death  of  John  Hanlon,  the  homestead  which  he 
occupied  iii  the  time  of  his  death  became  the  homestead  of 
OatlarinelLtnlon,  his  widow.    Code,  §§  1989  and  2007.    See- 
1.  #nirTTfKi     tion  2008  provides  that  if  there  be  no  survivor 
taafu  the  homestead  descends  to  the  issue  of  either  hus- 

band or  wife,  according  to  the  rules  of  descent,  unless  otherwise 
direct  eel  by  will,  and  is  to  be  held  by  such  issue  exempt  from 
Biiy  antecedent  debts  of  their  parents  or  their  own.  It  is 
claimed  that  Catherine  Hanlon  abandoned  her  homestead  when 
she  went  to  live  with  the  defendant,  her  son,  and  thus  ren- 
dered it  Huble  for  his  debts.  In  finding  the  homestead  not 
thus  liable,  and  decreeing  partition,  the  court  must  have  found 
that  there  was  no  abandonment  of  the  homestead.  No  motion 
was  made  for  a  trial  of  the  cause  upon  written  evidence,  as  pro* 
vided  in  set^tion  2742  of  the  Code.  The  case  is  not,  therefore^ 
as  we  have  repeatedly  held,  triable  de  ncv9  in  this  court. 
The  findijig  of  the  court  below,  upon  a  question  of  fact,  stands 
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as  the  yerdict  of  a  jury,  and  is  not  to  be  disturbed,  unless 
clearly  unsupported  by  the  testimony.  The  finding  is  net  so 
without  support  in  the  evidence  as  to  warrant  our  setting  it 
aside. 

n.  It  is  further  claimed  that,  when  Catherine  Hanlon  pro- 
cured her  distributive  share  in  her  husband's  estate  to  be 
assigned  to  her  in  fee,  she  thereby  waived  her  prior  home- 
stead rights;  that  the  defendant's  claim  arose  before  the 
time,  and  that  the  property  in  question  became  liaUe  for  it. 
The  property  in  question  was  set  off  to  Catherine  Hanlon,  in 
fee,  on  the  27th  day  of  November,  1875.  It  appears  aflSnua- 
tively  that  most  of  defendant's  claim  arose  since  that  time, 
and  does  not  affirmatively  appear  that  any  of  it  arose  before. 
As  the  defendant  is  asserting  the  liability  of  this  property  for 
his  claim,  if  that  liability  depends  upon  the  fact  that  the  debt 
to  him  was  contracted  before  this  property  was  set  apart  to 
the  widow  in  fee,  the  burden  of  proof  is  upon  him  to  establish 
this  fact. 

HE.     But  even  if  it  should  be  conceded  that  the  whole  of 

the   debt  to  defendant  was  contracted  prior  to  the  setting 

apart  of  this  property  to  Catherine  Hanlon,  as  her 

hnsbandaiid     distributive  sharc,  it  did  not,  upon  being  so  set 

wilfe:  exempu  -^  o 

tion;  apart,  become  liable  for  this  debt.     The  property 

in  question  was  the  homestead  of  Catherine  Hanlon  and  her 
husband.  Upon  the  death  of  her  husband  the  homestead 
became  hers.  The  same  property  that  constituted  the  home- 
stead was  afterward  set  apart  to  her  as  her  distributive  share, 
in  fee  simple.  In  Briggs  v.  Briggs,  45  Iowa,  318,  we  held  that 
where  a  wife  had  her  distributive  share  in  her  husband's 
estate  assigned  to  her  in  fee,  including  a  part  of  the  homestead, 
it  did  not  become  liable  for  a  judgment  existing  against  her  at 
the  time.     That  case  is  decisive  of  this  question. 

IV.  It  is  claimed  that  the  homestead  of  Catherine  Han- 
lon is  not  exempt  from  liability  for  the  charges  and  expenses 
of  her  last  sickness  and  of  her  funeral.    It  is  claimed  that 
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these  do  not  constitute  debts,  in  the  ordinary  accep- 
tation of  the  term,  but  that  they  are  charges  entitled 
to  prtfei'ence,  and  may  be  discharged  out  of  the  homestead. 
Jn  ^iuppDrt  of  this  view,  appellant  refers  to  sections  2J:18  and 
ii4'in  of  the  Code.  We  think  there  is  no  warrant  in  the  law 
for  tbiB  construction.  The  general  pohcy  of  the  law  is  to  exempt 
the  lioniestead.  Exemption  is  the  rule ;  liability  the  exception. 
\Vliere  the  owners  of  the  homestead  have  not  themselves  volun- 
tarily encumbered  it,  the  only  provision  of  the  law  for  the  sale 
of  the  homstead  on  execution  is  for  debts  contracted  prior  to 
the  purchase  of  the  homestead.  The  exemption  of  the  home- 
stead in  this  case  may  apparently  work  a  hardship.  But  the 
rules  uf  law  must  be  general,  and  appUcable  alike  to  all  cases* 
If  the  children  of  Catherine  Hanlon,  instead  of  being  adults, 
iiDil  enpable  of  caring  for  themselves,  were  of  very  tender 
vearB,  dependent  upon  this  property  for  shelter  and  mainte- 
nance, the  humanity  of  declaring  it  exempt  from  the  claim 
now  made  would  be  very  apparent,  and  the  equity  very  con- 
trolling.    The  judgment  is 

Affirmed. 


lis 
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DUFFEES  V.  JuDD. 

1.  Bt^sok:  DAMAGE  by:   partition  fence.    The  fact   that  stock  is  pro- 

iiihitrd  from  running  at  large  in  a  county  does  not  relieve  the 
lund  nwner  from  the  duty  of  maintaining  partition  fences,  and  if  he 
suder  damage  resulting  from  his  neglect  of  his  fences,  he  cannot 
rt^frover  therefor  from  the  owner  of  the  stock  causing  the  damage. 

2. ^  APPEAL :  JURISDICTION.    Upon  an  appeal  from  an  assessment 

of  tbim?iges  by  the  township  trustees,  not  only  the  amount  of  dam- 
age**^ awarded  by  the  trustees,  but  also  the  question  as  to  whether  the 
c'litimnnt  is  entitled  to  damages  at  all,  may  be  considered. 

3.  Eyidea&e:  order  of  introduction  :  trial.     The  order  of  introduc- 

Tiun  of  testimony  rests  largely  within  the  discretion  of  the  trial  court, 
and  appellant  must  show  that  he  suffered  prejudice  by  the  exerciat 
111  thiit  discretion  before  he  can  claim  relief. 
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Appeal  from  Poweshiek  Circuit  Court. 
Friday,  April  19* 

Oh  the  5th  daj  of  December,  1874,  there  was  filed  in  the 
office  of  the  township  clerk  of  Pleasant  township,  Poweshiek 
county,  by  the  township  trustees,  their  assessments  of  the 
damages  sustained  by  the  plaintiff  by  the  trespassing  of  defend- 
ant's cattle,  as  follows : 

''We,  the  undersigned,  trustees  of  Pleasant  township,  in 
Poweshiek  county.  State  of  Iowa,  haying  been  called  on  this 
day  by  Alexander  Duffees  to  appraise  the  damage  done  to  him 
by  about  one  hundred  and  fifteen  head  of  cattle  which  he  had 
distrained  for  damages  done  to  him,  do  hereby  certify  that 
we  have  this  day  visited  the  damaged  premises,  and  report 
that  said  Duffees  has  sustained  damages  from  the  trespassing 
of  said  cattle  in  the  sum  of  seventy  dollars.  We  further  fix 
the  amount  of  pay  to  which  said  Duffees  is  entitled  per  day 
for  keeping  said  stock,  from  the  time  of  distraining  till  the  day 
of  sale,  at  seven  dollars  per  day.  We  have  also  fixed  the  day 
when  said  stock,  or  so  much  thereof  as  shall  be  necessary  to 
pay  the  damages  and  costs  of  keeping,  shall  be  sold,  as  Tues- 
day, the  15th  day  of  December,  A.  D.  1874,  at  2  o'clock  p. 
X.,  at  the  yard  of  Alexander  Duffees,  where  said  cattle  are 
distrained ;  and  we  have  this  day  posted  up  notices  of  said 
sale  in  three  conspicuous  and  public  places  in  said  township 
of  Pleasant.  Witness  our  hands  this  5tb  day  of  December, 
1874." 

On  the  7th  day  o?  December,  1874,  the  defendant  filed  in 
the  office  of  the  township  clerk  of  said  township  his  appeal 
bond  in  the  sum  of  two  hundred  dollars,  and  on  the  same  day 
he  gave  notice  of  appeal  from  the  assessment  of  damages. 
The  cause  came  on  for  trial  in  the  Circuit  Court  before  a  jury, 
and  a  verdict  was  returned  for  the  defendant. 

The  plaintiff  appeals. 

Vol.  xlviii — 17 
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Clark  Vamum,  for  appellant. 

Wm.  R,  Akers  and  Wm.  R.  Leivis,  for  appellee. 

Day,  J. — I.     The  bill  of  exceptions  shows  the  following 
facts :     "The  plaintiff  offered  testimony  tending  to  show  that 
].  STOCK :  dam-  Under  chapter  70  of  the  Acts  of  the  Fifteenth  Gen- 
nou  fence.        eral  Assembly,  and  chapter  3,  of  title  11,  of  the 
Code  of  1873,  the  question  of  restraining  stock  from  running 
at  large  between  sunset  and  sunrise  had  been  adopted  in  Powe- 
shiek county  by  a  vote  of  the  electors  of  said  county,  at  the 
l^eneral  election  of  1874,  and  for  that  purpose  offered  in  evi- 
dence the  journal  of  the  board  of  supervisors  of  Poweshiek 
county,  one  of  the  record  books  of  the  county,  to  the  introduc- 
tion of  which  the  defendant  objected,  for  the  reason  that  there 
was  no  claim  or  evidence  tending  to  show  that  the  cattle  were 
running  at  large,  but  the  evidence  was  that  the  cattle  broke  into 
the  plaintiff's   inclosure   from  an  adjoining   inclosure,  and 
through  the  division  fence  separating  plaintiff  and  said  adjoin- 
ing inclosure,  and  because  immaterial ;  and  which  objection 
was  sustained  by  the  court,  and  the  journal  of  the  board  of 
supervisors  and  records  excluded,  to  which  ruling  of  the  court 
the  plaintiff  at  the  time  excepted. "     The  plaintiff  assigns  this 
action  of  the  court  as  erroneous.     As  we  have  not  the  evi- 
dence before  us,  we  must  presume,  in  favor  of  the  ruling  of 
the  court,  that  the  objection  which  defendant  made  to  the 
introduction  of  this  testimony  did  in  fact  exist,  and  that  there 
was  no  evidence  tending  to  show  that  the  cattle  were  running 
at  large,  but  that,  upon  the  contrary,  the  evidence  showed 
that  the  cattle  broke  into  plaintiff's  inclosure  from  an  adjoin- 
ing inclosure,  through  the  division  fence  separating  plaintiff 
and   said  adjoining  inclosure.      The  position  of   appellant 
seems  to  be,  that  cattle  are  running  at  large  whenever  they 
pass  from  the  inclosure  of  the  owner  upon  an  adjoining 
inclosure,  although  they  may  pass  through  the  portion  of  a 
partition  fence  which  belonged  to  an  adjoining  owner,  and 
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which  he  had  neglected  to  mamtain  in  repair ;  and  that,  if 
the  comity  has  adopted  provisions  prohibiting  stock  from 
nmning  at  large,  the  owner  of  stock  escaping  into  an  adjoin- 
ing inoloBure,  in  the  manner  above  indicated,  is  liable  for  all 
damage  occasioned.  In  other  words,  the  position  of  appellant 
is,  that  where  stock  is  prohibited  from  running  at  large,  there 
can  no  longer  be  any  daty  to  maintain  partition  fences,  and  that 
every  owner,  at  his  peril,  must  see  to  it  that  his  stock  is  kept 
upon  his  own  premises.  We  are  satisfied  that  this  position 
of  appellant  is  not  correct.  Where  lands  are  in  fact  inclosed, 
the  duty  of  maintaining  partition  fences  between  them  is  the 
same  in  counties  where  stock  is  prohibited  from  running  at 
large,  as  in  counties  where  no  such  prohibition  exists.  Sec- 
tion 1508  of  the  Code  provides,  "that  all  the  provisions  of  this 
chapter  in  relation  to  partition  fences  shall  be  alike  applica- 
ble to  counties  or  townships  having  restrained,  or  which  may 
restrain,  stock  from  running  at  large.''  The  wisdom  of  this 
provision  is  very  apparent.  Suppose  a  party,  in  a  county 
where  stock  is  prohibited  from  running  at  large,  for  the  pur- 
pose of  pasturage,  incloses  forty  acres  of  land  in  connection 
with  an  adjoining  forty  owned  by  his  neighbor,  and  used  for 
agricultural  purposes.  He  has  the  same  right  to  use  his 
forty  for  a  pasture  that  his  neighbor  has  to  use  his  for  raising 
com,  and  it  is  but  equitable  that  his  neighbor  shall  build  half 
the  division  fence.  If,  then,  such  partition  fence  has  been 
built,  and  the  stock  lawfully  upon  one  inclosure  escapes  upon 
the  other  inclosure,  and  does  damage,  because  of  the  neglect 
of  the  injured  party  to  maintain  his  portion  of  the  partition 
fence,  is  the  owner  of  the  stock  liable  therefor?  Section  144 S 
of  the  Code  determines  this  question.  It  provides :  **  When 
any  person  is  injured  in  his  lands  by  any  kind  of  domestic 
animal,  he  may  recover  his  damages  by  an  action  against  the 
owner,  or  by  distraining  the  animals  doing  the  damage ;  btit, 
if  they  were  lawfully,  upon  the  .adjoining  land,  and  escaped 
therefroin  in  consequence  of  the  neglect  of  the  person  suffer- 
ing the  damage  to  maintain  his  part  of  the  division  fence. 
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the  owner  of  the  animalB  shall  not  he  liable  for  snoh  damage." 
It  does  not  appear  that  in  the  rejection  of  the  evidence  there 
was  any  error. 

IL  On  the  trial  of  the  cause  the  defendant  offered  evi- 
dence tending  to  show  that  the  cattle  distrained  were  law- 
fully upon  the  adjoining  inclosure,  and  that  they  escaped 
from  such  inclosure  of  plaintiff  through  a  fence  which  waa 
not  a  lawful  fence.  The  plaintiff  objected  to  this  testimony 
for  the  following  reasons:  "1.  That  the  only  question  for 
the  jury  to  determine  in  the  appeal  from  the  assessment  of 
damages  by  the  township  trustees  is  the  amount  of  damages 
liuetained.  2.  Because  it  was  conceded,  and  not  contra- 
dieted  in  the  testimony,  that  the  cattle  had  trespassed  on 
plaintiS's  lands,  and  done  damage  thereon,  between  sunset 
and  sunrise,  and  because  plaintiff  was  not  bound  to  main- 
tain a  partition  fence  against  stock  trespassing  in  the  night- 
time, under  chapter  70  of  the  Acts  of  the  Fifteenth  General 
Assembly,  and  chapter  8  of  title  11  of  the  Code  of  1873." 
The  court  overruled  these  objections,  and  admitted  the  testi- 
mony. The  bill  of  exceptions  recites  that  there  was  no  evi- 
dence that  the  cattle  had  broken  into  plaintiff's  inclosure 
throngb  an  outside  fence. 

1.     Appellant  insists  that,  upon  an  appeal  from  an  assess- 
ment of  damages  by  the  township  trustees,  it  must  be  admit- 

% ^:  ted  that  the  conditions   exist  which  entitle   the 

dftuL'  ^  plaintiff  to  some  damages,  and  that  the  only  ques- 
tion to  be  reviewed  is  the  amount  of  damages  allowed.  In 
other  words,  that  upon  such  appeal  it  cannot  be  shown  that  the 
damage  was  all  occasioned  because  of  the  neglect  of  the  injured 
party  to  maintain  proper  fences.  Appellant  insists  that  the 
quBBtion  of  the  sufficiency  of  the  fences  can  be  raised  only  in  an 
action  of  replevin  for  the  property  distrained.  This  position  is 
not  eocrect.  The  township  trustees  are  fence  viewers.  Code, 
§  B93.  The  determination  by  the  township  trustees  that  a 
party  has  sustained  a  given  amount  of  damage  by  trespassing 
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amibals  involves,  necessarily,  the  conclusion  that  he  is  in  a 
position  which  entitles  him  to  some  damages.  Upon  appeal 
this  conclusion,  as  well  as  the  one  respecting  the  amount  of 
damage,  may  be  reviewed.  2.  The  other  objection,  respect- 
ing the  obligation  of  the  plaintiff  to  maintain  a  partition 
fence,  has  already  been  considered.  In  the  admission  of  the 
proffered  testimony  there  was  no  error. 

III.  The  plaintiff  introduced  evidence  tending  to  show  that 
he  had  been  damaged  by  defendant's  cattle  trespassing  on  his 
3.  xvioxifCB :     improved  lands  between  sunset  and  sunrise,  as  well 

CMrd*r  of  intro-' 

dnction :  trial,  as  in  the  daytime,  and  then  offered  testimony  tend- 
ing to  show  the  amount  of  damages  he  had  sustained  by  reason 
of  the  cattle  of  defendant  trespassing  on  his  lands,  to  whicn 
defendant  objected,  for  the  reason  that  the  plaintiff  had  not 
proven  that  the  damages  were  done  within  and  upon  the  lands 
of  plaintiff  inclosed  by  a  lawful  fence,  which  objection  was  sus- 
tained by  the  court  and  the  evidence  excluded ;  but  after  the 
plaintiff  had  introduced  evidence  tending  to  show  the  condition 
of  the  fence,  all  of  the  foregoing  evidence  was  admitted.  This 
action  of  the  court  is  assigned  as  error.  The  order  of  the  intro- 
duction of  testimony  rests  largely  in  the  discretion  of  the  nisi 
prim  court,  and  as  this  testimony  was  all  ultimately  admitted, 
it  is  difficult  to  see  how  the  appellant  was  prejudiced  by  the 
ruling.  The  same  position  is  tisiken  by  appellant  here  as  in  the 
former  objections,  that  if  stock  was  prohibited  from  running  at 
large  defendant  is  liable,  although  the  stock  passed  from  his 
inclosure  upon  plaintiff's  premises  through  a  partition  fence 
which  plaintiff  had  neglected  to  maintain  in  proper  condition . 
This  position  has  already  been  sufficiently  considered. 

r\''.  Appellant  assigns  as  error  the  refusal  of  the  court  to 
give  certain  instructions  asked  as  to  the  rights  and  duties  of 
the  parties  if  they  had  agreed  not  to  repair  and  keep  up  the 
division  fence  between  them.  We  have  none  of  the=  evidence 
in  the  abstract,  nor  does  it,  in  any  manner,  appear  that -any 
evidence  was  introduced  tending  to  prove  such  an  agreement. 
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It  Joes  not,  therefore,  appear  that  there  was  any  error  in 
refuain*^  to  give  the  instructions  asked. 
The  record  discloses  no  error, 

AKHliiMSD. 


4S 

18 

m4 

1 — — 



1    m 

lias 

2n3 
fiffii 

510 

Peterson  v.  Espeset. 


Bepl«via  I  KXtxuTioN :  NorrcE.  An  action  to  recover  possesBion  of 
^piM-itlr  pergonal  property  cannot  be  maintained  against  a  sheriff  who 
lnjlds  H  by  virtue  of  an  execution,  unless  the  plaintiff,  prior  to  the 
f  oninH^ni-ement  of  the  action,  «rives  written  notice  of  his  ownership 
of  tlii5  property. 

:  :  .  Tile  fact  tiiat  plaintiff's  title  and  right  of  pos- 


8ei»i(lon  Jippeared  of  record  would  not  relieve  him  from  the  necessity 
of  gtvLug  notice. 

Appeal  from  Emmet  Circuit  Court, 

Friday,  April  19. 

RkpIiEvik  for  cattle  and  horses  described  in  the  petition. 
Uefenthmt  demurred  to  the  petition;  the  demurrer  was  over- 
ruled, and  ilefendant  standing  thereon,  judgment  was  rendered 
fur  phiiutitf.  Defendant  appeals.  The  facts  of  the  case 
appear  in  the  opinion. 

FJ.  B.  Soper,  for  appellant. 

No  appt^arance  for  appellee. 

Beok,  J. — I.  The  petition  alleges  that  plaintiff  is  the 
owner  of  the  propei-ty  described,  and  entitled  to  the  posses- 
sion thereof.  He  shows  that  he  acquired  title  to  the  property 
1.  jt»=Fi.*:v*m  under  a  sale  upon  a  mortgage,  which,  before  fore- 
jiotk-v.  elosure,  was  assigned  to  him.     He  further  alleges 

that  dt;leu<lant  holds  possession  of  the  property  as  sheriff,  hav- 
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ing  levied  an  execution  thereon,  which  was  issned  upon  a  judg- 
ment against  the  mortgagor. 

The  demurrer  was  based  upon  the  ground  that  the  petition 
does  not  show  that  plaintiff  notified  defendant,  in  writing, 
of  his  claim  to  the  property,  before  bringing  suit,  as  is 
required  by  Code,  §  3055. 

The  demurrer  was  erroneously  overruled.  The  precise 
point  is  ruled  in  Kaster  ((:  Farwell  v.  Pease,  42  Iowa,  488,  and 
that  case  is  followed  in  Finch  r.  HoUinger,  43  Iowa,  598.  It 
is  unnecessary  to  say  anjiihing  here  in  support  of  these 
decisions. 

U.  This  case  is  not  distinguishable  from  the  first  just 
cited,  on  the  ground  that  plaintiff's  title  and  right  of  posses- 
sion of  the  property  appears  of  record  by  reason  of  the  mort- 

^ . .    gage  under  which  he  claims  title.     It  surely  can- 

not  be  claimed  that  a  title  of  personal  property 

based  upon  a  record  will  give  the  owner  greater  rights  than  he 
would  hold  if  the  title  rested  in  parol.  The  statute  under  which 
the  foregoing  decisions  were  made  requires  the  oflBcer  to  levy 
upon  property  pointed  out  by  the  plaintiff,  and  protects  him  in 
such  levy,  unless  written  notice  be  given  him  of  the  right  of  the 
claimant.  Now,  it  cannot  be  claimed  that  the  plaintiff  cannot 
direct  a  levy  upon  property  the  recorded  title  of  which  is  held 
by  another. 

But  this  question  is  really  not  in  this  case,  for  the  petition 
does  not  show  that  the  mortgage  or  mortgage  sale  was  of 
record. 

The  petition  does  not  show  that  plaintiff  was  in  possession 
of  the  property  when  levied  upon,  or  that  it  was  not  in  the 
possession  of  the  execution  defendants.  We  must  presume 
that  the  levy  was  lawfully  made,  as  required  by  Code,  §  3055 ; 
that  the  property  was  in  the  possession  of  the  execution 
defendants,  or  that  the  sheriff  had  reason  to  believe  that  they 
owned  it,  or  that  the  plaintiffs  in  execution  directed  the  levy. 
In  any  one  of  these  cases  the  levy  is  lawful,  and  the  sheriff  ig 
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protected  from  an  action  until  the  written  notice  is  given 
Mm.  We  are  to  presume  that  officers  act  rightly :  we  most 
in  this  case  give  the  benefit  of  such  presumption  to  the  peti- 
tion of  plaintiff. 

Ko  other  question  arises  in  the  case. 

Reversed. 


Arthur  v.  Craio. 


I*  PinlOE :  power  to  grant  coNDirroNAL.  The  Governor  of  the  State 
liu^  the  power  to  annex  to  a  pardon  any  condition  precedent  or  subise- 
qtu'Eit,  provided  it  be  not  illegal,  immoral,  or  impoBsible  to  be  per- 
formed. 

2,  :  REVOCATION  OF.    Where  a  pardon  was  granted  upon  certain 

conditions,  and  it  was  stipulated  therewith  that  upon  any  violation 
of  such  conditions  the  party  pardoned  should  be  liable  to  summary 
urrcBt,  and  to  confinment  in  the  penitentiary  for  the  remainder  of  the 
trrm  for  which  he  had  been  sentenced,  and  it  was  further  stipulated 
\  hut  the  judgment  of  the  executive  should  be  conclusive  as  to  the 
yictlation  of  the  conditions  of  the  pardon :  Held,  that  upon  the  vio- 
lation of  the  conditions  of  the  pardon  the  legal  status  of  the  party 
bticame  the  same  as  it  was  before  the  pardon  was  granted. 

Appeal  from  Lee  District  Court, 

Friday,  April  19. 

Ok  the  2d  day  of  December,  1872,  Richard  D.  Arthur  was, 
by  the  judgment  of  the  District  Court  of  Fayette  county,  sen- 
ieneed  to  the  penitentiary  of  this  State  for  the  term  of  ten 
years,  for  the  crime  of  larceny  from  a  building  in  the  night 
time. 

On  the  4th  day  of  January,^  1876,  his  Excellency,  Samuel 
J.  Eirkwood,  then  Governor  of  this  State,  granted  to  said 
Arthur  a  conditional  pardon,  the  cpnditions  being  in  these 
words : 
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"'This  pardon  is  granted  upon  the  following  conditions,  and 
acceptance  and  release  nnder  this  instroment  shall  be  an  ac- 
ceptance of  each  and  all  of  such  conditions,  viz :  Firsts  said  B. 
D.  Arthur  shall,  during  the  remainder  of  the  term  of  his  sen- 
tence, re&ain  from  the  use  of  intoxicating  liquors  as  a  bever- 
age; second,  he  shall,  during  that  time,  use  all  proper  exertion 
for  the  support  of  his  mother  and  sister ;  third,  he  shall  not, 
during  said  time,  be  convicted  of  any  offense  against  any  of 
the  criminal  laws  of  the  State.  Should  said  Arthur  violate 
either  of  these  conditions  he  shall  be  liable  to  summary  arrest 
upon  the  warrant  of  the  Governor  of  the  State  for  the  time 
being,  whose  judgpoient  shall  be  conclusive  as  to  the  sufficiency 
of  the  proof  of  the  violation  of  the  first  and  second  conditions, 
and  to  be  confined  in  the  penitentiary  of  the  State  for  the 
remainder  of  the  term  of  his  sentence,  and  this  instrument  to 
be  summarily  revoked." 

Said  pardon  was  thus  indorsed :  "I  accept  the  within  par- 
don with  all  its  conditions. 

"(Signed)  E.  D.  Abthub." 

And  upon  the  face  of  said  instrument  the  following  appears : 
**I  subscribe  to  the  above." 

On  the  26th  day  of  March,  1877,  his  Excellency,  J.  G.  New- 
bold,  then  Governor  of  this  State,  issued  his  warrant  setting 
forth  said  conditional  pardon,  and  reciting  the  violation  thereof 
as  follows : 

**And,  whereas,  said  Arthur  has,  as  I  have  been  informed, 
and  am  convinced,  violated  the  first  of  the  conditions  of  the 
pardon  aforesaid,  by  drinking  intoxicating  liquors  repeatedly, 
80  much  so  as  to  become  intoxicated,  and,  moreover,  has  been 
guilty  of  criminal  practices  which,  while  not  of  themselves  con- 
stituting a  violation  of  said  conditions,  are  yet  of  such  a  nature 
as  to  aggravate  his  offense,  in  violation  of  said  first  condition. " 

Said  warrant  proceeds  as  follows : 

**Now,  therefore,  by  virtue  of  the  authority  vested  in  me  by 
law,  and  by  reason  of  the  reservation  in  said  conditional  par- 
don, and  of  the  violation  aforesaid,  I,  J.  G.  Newbold,  Governor 
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of  the  8tate  of  Iowa,  do  here])y  revoke  said  conditional 
pardon,  and  do  remand  said  Richard  D.  Arthur  to  the  peni- 
teiitian  of  the  State,  there  to  be  confined  for  the  remainder 
of  the  ttrm  for  which  he  was  originally  committed  to  said 
penit€vntiar}%  and  I  do  hereby  require  all  peace  oflScers  within 
the  8hitt\  to  whom  this  miy  be  shown,  to  aid  and  assist  in 
urrentiii^  and  returning  said  Arthur  to  said  penitentiary." 

In  pm>*uance  of  said  warrant  the  said  Arthur  was  arrested 
and  rf turned  to  the  penitentiary. 

H(^  thtireupon  instituted  this  proceeding  in  habeas   corpus,  • 
s*4titi^^  U>rih  the  foregoing  facts,  and  claimhig  that  his  impris- 
onmeut    was    illegal,  on    the    grounds — First,  because    the 
(Tovpriiiir  has   no   power   to   limit   a   pardon,  and   make  it 
flependent  upon  conditions,  and  that  the  pardon  is  absolute, 
and  tht-  conditions  void.     Second,  if  the  Governor  has  power 
to  pardon  conditionally,  judicial  authority  must  be  invoked, 
atid  dt'tt^rmination  had  upon  the  question   as  to  whether  or 
not  be  lias  forfeited  his  liberty  by  the  violation  of  the  condi- 
tions of  his  pardon.     The  Governor  having  no  judicial  power 
in  this  respect  cannot  issue  a  warrant  of  arrest  or  mittimus 
to   juiprison,  such   authority    belonging   exclusively    to    the 
courts. 

There  was  a  demurrer  to  the  petition  upon  the  ground  that 
petitioner  "was  pardoned  conditionally,  and  that  by  the  terma 
uf  tlio  grant  he  was  to  be  re-incarcerated  in  case  of  violation, 
and  whenever  the  executive  should  so  determine,  and  defend- 
ant is  justified  in  holding  petitioner  by  the  warrant,  a  copy  of 
which  m  set  out  in  the  petition. " 

T!ie  demurrer  was  overruled  and  the  petitioner  was  dis- 
charged.    Defendant  appeals. 


J.  F.  McJunkin,  Attorney  Otneraly  and  D.  N.  Spragut^  Dis* 
trletAUofney,  for  appellant. 

K  H.  Semple  and  J.  H.  Craig,  for  appellee* 
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BoTHROCK,  Ch.  J. — I.     The  first  question  presented  is :  has 
the  Governor  of  this  State   power  to   grant   a   conditional 
pardon?      The  Constitution,  §  16,   art.  4,   provides:    **The 
1.  PARnow :       Governor  shall  have  power  to  grant  reprieves, 
rommionai       commutations,  and  pardons,  after  conviction,  for 
^"*  •  all  offenses  except  treason  and  cases  of  impeach- 

ment, subject  to  such  regulations  as  may  be  provided  by  law." 
The  only  restrictions  upon  the  pardoning  power  imposed  by 
law  relate  to  pardons  for  murder  in  the  first  degree.  Code, 
§  471 2.  As  to  all  other  crimes  the  power  to  pardon  is  given 
by  the  Constitution,  unrestricted  by  any  statute. 

In  vol.  4,  p.  401,  of  Blackstone's  Commentaries,  it  is  said: 
**A  pardon  may  also  be  conditional ;  that  is,  the  king  may 
extend  his  mercy  upon  what  t^rms  he  pleases,  and  may  annex 
to  his  bounty  a  condition,  either  subsequent  or  precedent,  on 
the  performance  whereof  the  validity  of  the  pardon  will 
depend ;  and  this  is  by  the  common  law.**  This  rule  has 
been  followed  by  adjudications  in  England,  and  has  been  so 
generally  adopted  by  the  courts  of  this  country,  under  consti- 
tutions providing  an  unrestricted  pardoning  power,  that  the 
law  must  now  be  regarded  as  settled  that  the  executive .  may 
annex  to  a  pardon  any  condition,  precedent  or  subsequent, 
provided  it  be  not  illegal,  immoral,  or  impossible  to  be  per- 
formed. People  V.  Potter,  1  Parker,  47 ;  1  Bishop  Crim.  Law, 
§§  711,  712 ;  United  States  i\  IVihou,  7  Peters,  150 ;  Ex-parte 
irUliam  WellB,  18  Howard,  307;  Fluirlis'  Case,^  Watts  & 
Sargent,  107;  State  v.  Smith,  1  Bailey  (S.  C),  203. 

II.  The  remaining  question  in  the  case  is  as  to  the  effect 
to  be  given  to  a  conditional  pardon. 

In  Stfite  V.  Smithy  supra,  it  is  said:  "A  pardon  ex  vi 
termini  presuppo833  a  wrong  done,  or  an  offense  committed, 

2 .  r^vo.   *^^  forgiveness  pf  the  offender  by  the  party  in- 

raiion.  jured ;  and  as  the  act  of  pardoning  must  necessa- 

rily be  voluntary,  the  injured  party  must  have  the  power  of 
prescribing  the  atonement  to  be  made ;  and  it  necessarily  fol- 
lows that  the  offender  has  the  right  to  accept  or  not  to  accept 
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tiie  tenns  proposed.  He<may  prefer  to  make  the  reparation 
(lematided  by  the  law  for  the  wrong  done  or  offense  committed, 
or  tlie  atonement  substituted,  at  his  election/'  The  petitioner 
in  IhiB  case  was  serving  a  sentence  imposed  by  the  law  for  a 
crime  committed.  He  had  no  legal  right  to  demand  a  release 
*rom  .mprisonment.  The  pardon  offered  to  him  was  an  act 
of  grace  or  favor  upon  the  part  of  the  State  by  its  executive. 
He  was  free  to  accept  tlie  pardon  with  its  conditions,  or  to 
reject  it,  and  serve  out  his  sentence.  He  chose  the  former, 
s.ceepted  the  pardon,  and  stipulated  that  for  a  violation  of  the 
conditions  the  instrument  might  be  sunmiarily  revoked  by  the 
<jo\'6rnor,  and  he  should  be  remanded  to  the  penitentiary  for 
the  remainder  of  the  term  of  his  sentence. 

The  conditions  imposed  are  not  illegal,  immoral,  or  impos- 
gilile  to  be  performed,  and  to  enforce  them  deprives  the 
petitioner  of  no  legal  right.  It  may  further,  with  propriety,  be 
said  that  if  the  Governor  issued  his  warrant  for  the  arrest  and 
imprisonment  of  the  petitioner  upon  an  insufiioient  showing 
that  lie  had  violated  the  conditions  of  the  pardon,  and  he  should 
l*e  required  to  serve  out  the  remainder  of  his  term,  he  will  only 
perform  that  which  the  law,  by  his  sentence,  solenmly  adjudged 
to  be  just. 

The  court  below  overruled  the  demurrer  upon  the  ground 
that  the  Governor  could  not,  without  notice  to  the  petitioner, 
atui  without  a  hearing,  determine  the  conditions  broken,  and 
on  his  warrant  imprison  in  the  penitentiary,  and  that  he  couU 
not  exercise  the  judicial  functions  necessary  to  determine  th< 
question,  because  the  Constitution  gives  these  powers  to  tb< 
coiii'ts  alone. 

Certain  adjudicated  cases  are  relied  upon  as  holding  that  \ 
vit^Uttion  of  a  conditional  pardon  ''should  be  judicially  deter 
muied  and  the  execution  of  the  sentence  enforced  by  the  coui 
pronouncing  it,  or  some  other  court  of  competent  jurisdiction. 
Petiph'  V.  Potter,  1  Parker  Crim.  R.,  47 ;  9  hid.,  20 ;  Commor 
wmlfh  V.  Fouler,  4  Call  (Va.),  85. 
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Without  entering  into  a  disoussion  of  the  questions  which 
ure  determined  in  these  cases,  it  is  sufficient  to  say  that  the 
instrument  in  the  case  at  bar  is  unlike  any  to  which  our 
attention  has  been  called.  It  expressly  provides  that  the 
Governor  may  by  his  warrant  revoke  it  upon  such  showing  of 
a  violation  of  the  conditions  as  he  may  deem  sufficient. 

Upon  its  revocation  the  legal  status  of  the  petitioner  must 
be  regarded  the  same  as  it  was  before  the  pardon  was  granted. 
It  must  be  remembered  that  the  pardon  was  an  act  of  grace. 
The  petitioner  had  no  right  to  demand  it.  It  was  founded 
on  no  right  which  he  coul'l  enforce  in  any  court.  What  he 
accepted  was  in  the  naturr^  of  a  favor  or  gift.  It  was  not 
such  a  contract  as  entitled  him  to  Have  a  judicial  determina- 
tion of  forfeiture,  in  the  face  of  his  stipulation  that  the  Oov- 
emor  might  revoke  it  upon  such  showing  as  might  be  satis- 
factory to  him. 

We  think  the  demurrer  should  have  been  sustamed,  and 
the  petitioner  should  have  been  remanded  to  the  penitentiary* 

Beversed. 


Bawson  v.  Hargeb. 


PaltBt:  VALroiTY:  vbndob  and  vendee.    In  the  sale  of  a  patent  the       48^269 
patentee  is  not  bound  in  the  absence  of  fraud  by  any  representation      130  62o{ 
respecting  the%validit7  of  the  patent,  nor  has  the  vendee  any  right  U> 
rely  upon  such  representation. 

— — :  NOVBLTT.  Nor  can  the  vendee  relj  upon  the  representation  of 
the  patentee  that  his  invention  is  novel,  and  that  he  is  the  original 
discoverer  of  the  principle  involved  therein. 

— — :  jaaisDiGTioN.  Whether  or  not  the  State  courts  have  jurisdic- 
tion to  determine  whether  a  machine  which  has  been  patented  i& 
novel,  qu4wre, 

:  coimucT :  EquFTABLB  JuuisDiCTiON.    If  fact  of  the  novelty 

of  the  invention  is  equally  unknown  to  both  the  parties  to  a  contract 
for  the  sale  thereof,  or  if  each  has  equal  means  of  information,  equity 
will  not  interfere  to  relieve  either  from  the  •obligations  of  his  con- 
tract,  where  the  parties  thereto  have  aeted  in  good  faith. 
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Appeal 'from  Polk  District  Court. 

FBmAY,  April  19. 

Ik  1869  the  defendant  olaimed  to  be  the  owner  of  a  patent 
right  for  an  alleged  improvement  in  steam  furnaces  for  fanning 
the  fire,  commonly  called  a  blower.  At  that  time,  andsubse- 
qutnitly,  in  consideration  of  the  conveyance  by  the  plaintiff  of 
certain  real  estate,  and  promissory  notes  given  him, the  defend* 
ant  H4>ld  and  assigned  said  patent  for  certain  specified  territory 
to  tljt^  plaintiff.  The  latter  claims  he  made  said  purchase 
through  and  by  reason  of  certain  false  and  fraudulent  repre- 
sentations of  the  defendant;  and  that  the  defendant  was  not 
the  original  discoverer  thereof ;  and  that  the  patent  was  null 
and  void.  He  also  claims  defendant  surrendered  said  patent 
without  the  knowledge  of  the  plairitiff,  and  procured  a  reissue 
thereof,  which  is  less  than,  and  dissimilar  to,  the  original. 
This  Hf  tion  is  an  equitable  action,  and  seeks  to  obtain  a  rescis- 
sion of  the  contracts  and  a  re-conveyance  of  the  real  estate. 
Thf  ro  was  a  reference,  and  the  referee  found  for  the  plaintiff, 
whiuli  was  set  aside  by  the  District  Court,  and  a  decree  entered 
dismissing  the  petition.  The  plaintiff  appeals.  The  cause 
is  triable  de  nox'o  in  this  court. 

C  Cn  Cole  and  Jas,  Kmlrree,  for  appellant. 

Chtrk  d  Connor y  for  appellee. 

See  VERS,  J. — To  use  the  language  of  counsel  for  the  appel« 
laBt,  "A  rescission,  recovery  and  reconveyance  is  grounded 
upon  the  alleged  false  and  fraudulent  representations  by  the 
defendant  respecting  the  said  patent,  to-wit :  that  the  patent 
was  a  valid  one ;  that  the  defendant  was  the  inventor  thereof ; 
that  it  was  entirely  new  and  of  great  utility;  whereas  the 
patent  was  not  legal  or  valid,  nor  was  the  defendant  the  orig- 
inal inventor,  nor  was  it  entirely  new,  or  of  any  utility  or 
value;    that  said  representations  were  relied  upon  bj  the 
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plaintiff,  but  were  false,  to  the  knowledge  of  defendant.  It 
is  farther  claimed  as  a  ground  of  recovery  that,  after  the  sale 
of  the  patent  to  the  plaintiff,  the  defendant  surrendered  that 
patent,  and  obtained  a  re-issue  which  is  less  than  and  dissim- 
ilar to  the  original,  and  entirely  worthless,  and  wanting  in 
novelty.*'  It  is  also  stated  by  such  counsel :  "The  plaintiff's 
right  to  recover  is  not  based  on  warranty,  but  on  false  repre- 
sentations; for  mistake;  for  fraud." 

So  far  as  deemed  necessary,  the  several  grounds  upon 
which  the  reUef  asked  is  based  will  be  now  considered. 

I.  As  to  fraud  and  misrepresentations.  A  careful  consid- 
eration of  the  evidence,  in  connection  with  the  exhaustive 
argument  of  counsel,  fails  to  satisfy  us  that  any  such  were 
made.  On  the  contrary,  we  are  strongly  impressed  with  the 
behef  the  defendant  fully  believed  all  he  told  the  plaintiff. 
The  most  that  can*  be  claimed  in  this  respect  is  that  he  was 
mistaken  in  the  representations  made,  but  that  he  honestly 
believed  them  to  be  true. 

n.  As  to  the  validity  of  the  patent.  Without  doubt  the 
defendant  represented  he  had  a  patent  regularly  and  properly 
1.  FATKjrr:  issucd  by  the  United  States  government.  The 
laJawmnd  only  representation  of  fa^t,  however,  was  that  he 
vendee.  j^^^  ^  patent.     Tlus  was  true;  whether  it  was 

vatid  or  not,  in  the  absence  of  fraud,  was  a  question  of  law, 
and  he  was  not  bound  by  such  statement,  nor  had  the  plaintiff 
a  right  to  rely  thereon. 

lU.  As  to  the  utility.  All  the  witnesses  who  speak  on 
this  subject  agree  the  machine  is  useful,  the  plaintiff  him- 
sdf  being  among  the  number.  Such  being  the  case,  it  cannot 
with  propriety  be  said  there  was  an  entire  failure  of  consider- 
ation. 

IV.  As  to  novelty  and  that  the  defendant  was  the  original 
discoverer.     In  one  respect  it  can  be  well  said  the  defendant 

^ .  was  the  inventor.    He  had  procured  a  patent  valid 

AOT«ny.  ^^  j^g  jj^^^   Prima  fatxt  he  was  the  owner  of  some- 

thing of  value.    He  mi^t  well  so  repres'^ent  unlesn  he  knewi 
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otherwie©.  But  viQ  are  unable  to  find  he  represBnted  it  to  be 
new,  or  that  he  was  the  first  discoverer  of  the  principle  patented. 
It  may  be  admitted  the  plaintiff  so  testifies,  but  this  is  denied 
by  the  defendant.  The  burden  is  on  the  plaintiff.  There  i» 
nothing  which  will  warrant  us  in  finding  either  of  these  persons 
have  made  any  false  statements*  They  understood  the  trans- 
action differently ;  at  least  this  is  the  charitable  view,  and  we 
believe  the  correct  one.  Neither  of  them  is  materially  stip* 
ported  by  the  testimony  of  other  witnesses. 

There  is  also  another  view  that  may  be  taken.  Whether 
he  was  the  inventor  of  a  new  or  novel  machine  the  defendant 
could  not  possibly  know,  unless  he  had  been  so  informed,  and 
had  reason  to  believe  the  information  to  be  true.  At  the 
tune  ot  some  of  the  transactions  between  these  partiee,  the 
plaintiff  had  fully  as  much  knowledge,  as  appears  from  the 
evidence,  as  the  defendant.  There  were  rumors  that  the 
machine  was  not  new^  and  that  defendant  was  not  the  original 
discoverer.  The  existence  of  such  rumors  came  to  the  plain- 
tiff's knowledge  before  he  made  at  least  some  of  the  purchases. 

But,  conceding  the  defendant  represented  as  claimed,  we 
regard  it  as  doubtful  whether  the  plaintiff  could  properly  rely 
thereon-  In  the  nature  of  things  the  plaintiff  should  have 
known  the  defendant  had  no  such  knowledge* 

Such  a  representation  may  be  well  likened  to  one  where  a 
party  represents  there  is  some  kind  of  mineral  underlying  the 
surface  of  land.  This,  at  best,  is  a  mere  opinionj  and  no  one 
should  be  allowed  to  rely  thereon  and  have  a  contract  set 
aside  based  on  such  a  representation.  In  such  case^  and  in 
the  one  at  bar,  both  parties  have  equal  knowledge,  and  con- 
tract accordingly- 

V»  It  is 'claimed  the  evidence  clearly  shows  the  machine 
patented  was  neither  new  nor  novel,  and  that  in  entering  intc 
the  contract  both  parties  undoubtedly  supposed  it  to  be  so, 

a :jQnfc  Therefore,  this  constituted  a  mistake  of  fact,  an^ 

*^^^^**'^"         entitles  the  plaintiff  to  the  reUef  claimed.     If  tUu 
be  conceded^  it  is  insisted,  on  the  other  hand,  ihkt  State  court: 
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have  no  jurisdiction  to  determine  the  question ;  because,  to  do 
80,  the  validity  of  the  patent  is  solely  iuTolved,  and  as  to  such 
question  the  United  States  courts  have  exclusive  jurisdiction. 
This  question  has  never  been  decided  by  this  court.  The  only 
cases  bearing  thereon  cited  by  counsel  are  Hunt  v.  Hoover^ 
24  Iowa,  231 ;  HaU  et  al.  v.  Onis  et  al.,  85  Id.,  366 ;  and 
Percival.v,  Ilcwger,  40  Id.,  286.  We  do  not  now  feel  called 
upon  to  determine  this  question,  and  therefore  shall  not  stop 
to  point  out  the  difference  between  this  case  and  those  deter- 
mined by  other  courts  upholding  the  jurisdiction  of  the  State 
courts. 

VI.  It  is  the  established  rule,  if  the  subject-matter  of  the 
contract  in  this  case,  the  novelty  of  the  invention,  was  "equally 
unknown  to  both  parties,  or  where  each  had  equal  knowledge 

4 .  ^o„.      and  adequate  means  of  information,  or  where  the 

btejuriSc!**"  fftct  is  doubtful  from  its  own  nature,  in  every  such 
****"•  case,  if  the  parties  have  acted  with  entire  good 

faith,  a  court  of  equity  will  not  interpose. "  1  Story's  Equity, 
§  150 ;  MeCohb  v.  Riehanhon,  24  Me.,  82. 

We  are  impressed  with  the  belief  both  parties  acted  in  good 
faith  an(^  believed  the  machine  to  be  valuable,  and  that  neither 
knew  it  was  wantmg  in  novelty  at  the  time  any  of  the  contracts 
were  made.  Both  of  them  knew  there  were  doubts  in  relation 
thereto,  but  one  knew,  or  could  by  the  exercise  of  reasonable 
diligence  have  known,  as  much  as  the  other.  The  fact  of 
novelty  was  doubtful.  Neither  of  them  could  know  how  this 
was  until  the 'question  had  been  adjudicated.  Both  may  have 
had  opinions  on  this  subject ;  but,  whatever  such  opinion  may 
have  been,  its  truth  could  not  have  been  tested  with  an  approach 
to  accuracy.  It  seems  to  us  the  facts  in  this  case  bring  it  fully 
within  the  foregoing  rule. 

But  conceding  there  is  a  want  of  novelty  in  the  invention, 
is  the  plaintiff  entitled  to  the  relief  asked?  Even  if  this 
were  an  executory  contract,  we  understand  the  well  settled 
doctrine  to  be  that  when  a  party  has  the  right  to  rescind,  on 
l^e  ground  of  fraud  or  mistake,  such  right  must  be  exercised 
Vol.  XLvm — 18 
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at  the  time  discovery  is  made,  or  within  a  reasomible  time 
thereafter.  Holdhrook  v.  Burt,  22  Pick.,  546;  Gatdng  v. 
Newell  9  Ind.,  572;  Lawrence  v.  Dale,  3  Johns.  Ch.,  23; 
Ht)ftnttfi  V.  Noble,  6  Met.,  68.  No  rule  can  be  laid  down 
applii^^ihle  to  all  cases.  What  is  a  reasonable  time  depends 
upou  the  property,  parties,  and  circumstances  existing  at  the 
time  tlie  attempt  to  rescind  is  made. 

In  K'mgsleif  v.  Walles,  14  Me.,  57,  it  was  held  the  lapse 
of  less  than  three  months  deprived  the  party  of  the  right  to 
rescind.  This  case  was  in  relation  to  a  patent  right,  and  the 
light  to  rescind  was  reserved  in  the  contract. 

The  plaintiflF  made  his  first  purchase  on  the  19th  day  of 
July,  1 869 ;  his  second  on  the  succeeding  day ;  his  third  on 
the  11th  day  of  October  following,  and  his  fourth  and  last,  as 
we  understand,  on  the  6th  day  of  March,  1872.  At  each  of 
theie  purchases  a  portion  of  the  real  estate  in  controversy  was 
oonveyt  d  to  the  defendant,  and  the  patent,  for  certain  described 
territory,  duly  transferred  to  the  plaintiflF.  So  far  as  the  real 
estate  is  concerned,  the  contracts  were  wholly  executed. 

Thiy  action  was  commenced  in  April,  1874.  An  answer  was 
filed,  and  the  cause  thus  stood,  without  anything  further  being 
done,  imtU  April,  1876,  when  an  amended  petition  was  filed, 
and  a  hearing  had  as  soon  thereafter  as  could  be. 

A  short  time  before  the  action  was  brought,  the  plaintiflf,  for 
the  fimt  time,  oflfered  to  rescind  and  re-assign  the  patent,  and 
demanded  a  reconveyance  of  the  real  estate. 

As  early  as  October,  1869,  the  plaintiflf  learned  that  some, 
if  net  many,  persons  asserted  the  invention  was  wanting  in 
novelty- 

The  case  of  Percival  v.  Harger,  before  cited,  in  which  the 
validity  of  this  same  patent  was  involved,  was  then  pending. 
The  phiintiflF  had  knowledge  of  this  suit,  and  talked  with  one 
of  the  plaintiflFs  therein  in  relation  to  the  matters  involved, 
and  thereafter  made  two  of  his  purefcses. 

In  1870  he  gave  a  party  a  power  of  attorney,  and  author- 
lEed  him  to  aell  the  patent  within  certain  territory.    From 
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this  person  he  learned  sales  could  not  be  made,  because  the 
novelty  of  the  patent  was  doubted,  and  yet,  nearly  two  years 
afterward,  he  made  another  purchase. 

The  value  of  a  patent  is  purely  speculative.  It  may  be 
worth  much  or  little.  He  who  buys  takes  his  chances,  and 
if,  legally  or  equitably,  he  can  repudiate  the  contract,  he 
should  do  so  at  least  within  a  reasonable  time  after  he  has 
knowledge  of  the  existence  of  the  cause,  or,  if  he  has  sufficient 
knowledge  to  put  him  on  inquiry,  we  think  he  should  prose- 
cute the  same  with  reasonable  diligence,  or  be  barred  of  his 
right.  Where  the  property  is  of  such  a  character  a  shorter 
delay  will  bar  equitable  relief  than  in  other  cases.  Eerr  on 
Fraud  and  Mistake,  306. 

The  plaintiff,  for  several  years,  made  efforts  to  sell  the  pat- 
ent, and  used  and  controlled  it  as  his  own,  and  made  no  move 
toward  rescinding  until  nearly  five  years  after  his  first  purchase, 
and  two  years  after  his  last. 

It  cannot  be  in  accord  with  any  equitable  principle  for  the 
plaintiff,  for  so  long  a  period  of  time,  to  take  the  chanees  of 
large  gains,  and,  failing  in  this,  ask  and  obtain  a  rescission  of 
the  contract,  the  subject-matter  of  which  is  acknowledged  to 
be  of  value.  Instead  of  being  swift,  he  has  been  exceedingly 
slow.  In  the  meantime,  he  was  weighing  the  chances  of 
success.  Under  the  circumstances,  he  must  abide  the  conse- 
quences of  this  speculation. 

YII.  As  to  the  surrender  and  reissue,  we  are  unable  to 
say  the  plaintiff  lost  anything  thereby.  On  the  contrary,  it 
seems  to  us  that  whatever  there  was  of  value  in  the  old  was 
retained,  with  a  claimed  improvement,  in  the  reissued  patent. 
Before  the  patent  had  been  reissued,  the  plaintiff  had  knowl- 
edge of  the  application  therefor,  and  in  October,  1869,  accepted 
the  benefits  and  advantages  thereof  in  case  one  should  issue. 
And  a  few  days  after  the  reissue  was  made,  and  in  October, 
1869,  the  defendant,  at  his  request,  assigned  and  transferred 
to*  the  plaintiff  suich  new  patent  for  the  territory  purchased. 
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Uuder  these  circamstances,  plaintiff  has  not,  at  this  late  day, 
any  just  ground  of  complaint  by  reason  of  the  reissued  patent. 
We  have  carefully  read  the  evidence  as  to  the  Orwig  traiiB- 
Ectioii,  and  are  of  opinion  the  plaintifif  has  no  just  ground  of 
complaint  here.  A  reference  to  the  evidence  and  a  statement 
of  our  leaBons  would  be  of  no  advantage,  and,  besides,  this 
opinion  is  already  sufficiently  lengthy. 

Affibmbd. 


Kanke  &  McKiNLBY  V.  Herruu  et  al. 

1.  B«oo»lof  Jadfmeni:  DB8TRU(rrioN :  coflTs.     The  costs  in  a  proceeding 

to  renlorc  the  record  of  a  judgment  which  had  been  destroyed,  if  the 
motion  is  resisted  and  is  sustained  by  the  court,  should  be  taxed 
against  tlie  losing  party. 

2.  1  .ruRisDicTioN.   In  such  a  proceeding  the  only  questions  for 

df^  term  I  nation  arc  the  prior  record  of  the  judgment,  and  its  destruc- 
tion. The  regularity  of  the  judgment  or  its  validity  cannot  be 
inquifL^d  mto  therein. 

Appeal  front  Emmet  District  Court, 

Friday,  April  19. 

Proceeding  by  motion  to  restore  a  record  of  a  judgment 
against  defendants  and  in  plaintiffs*  favor,  which  had  been 
destroyed  by  fire.  The  motion  was  sustained,  and  the  costs, 
except  ihum  made  in  resistance  of  the  motion,  were  taxed  to 
the  plamtiffs.  From  the  order  taxing  the  costs  to  them,  the 
plaintiff B  appeal ;  from  the  order  restoring  the  judgment,  the 
defendants  appeal. 

E.  B,  Sfiper,  for  plaintiffs. 

Oeo,  E.  Clark  and  Hawkins  d-  Jones,  for  defendants. 

BEtJK,  J. — ^I.  Plaintiffs  introduced  proof  by  affidavits  in 
support  of  their  motion,  showing  that  a  judgment  had  been 
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entered  in  their  favor  upon  confession,  against  defendants, 
the  record  whereof  had  been  destroyed  by  fire.  The  defend- 
ants filed  the  affidavit  of  one  of  their  number,  denying  that 
he  had  ever  authorized  the  entry  of  the  judgment,  and  aver- 
ring that,  if  any  judgment  had  been  entered,  it  was  without 
his  knowledge  or  authority,  and  he  believes  that  no  such 
judgment  was  ever  actually  entered.  Upon  the  final  hearing 
of  the  motion  the  court  ordered  the  judgment  to  be  restored, 
and  further  ordered  that  plaintiffs  pay  all  the  costs  except 
such  as  were  made  by  defendants  in  resisting  the  motion. 
Both  parties  appeal. 

II.  The  plaintiffs'  appeal  involves  the  question  of  the 
correctness  of  the  court's  order  taxing  costs  against  them. 
We  think  it  erroneous. 

Code,  §  2933,  provides  as  follows :      "Costs  shall  be  recov- 
ered by  the  successful  against  the  losing  party.     But  where 
1.  jtKcoKD  of     *^®  party  is  successful  as  to  a  part  of  his  demand, 
iS?Stum  I*  ***"  and  fails  as  to  part,  unless  the  case  is  otherwise 
c<»^-  provided  for,  the  court  may,  on  rendering  judg- 

ment, make  an  equitable  apportionment  of  costs. " 

The  defendants  resisted  plaintiffs'  motion,  and  were  the 
losing  parties.     While  neither  party  was  in  fault,  on  account 
of  the  destruction  of  the  record  which  created  the  necessity 
of  the  proceeding,  yet  the  fault  of  the  defendants  in  resisting 
the  relief  sought  by  plaintiffs,  rendered  the  making  of  costs 
necessary.     Had  defendants  assented  to  tl\e   restoration  of 
the  record,  process   may  have  been   unnecessary.     Neither 
would  they  have  stood  in  the  position  of  a  losing  party,  for 
they  would  have  claimed  nothing  and  therefore  would  have 
lost  nothing.     If,    therefore,   process    had    been   served   by 
plaintiffs,  they  could,  upon  appearing  and   consenting  to  the 
restoration  of  the  record,  have  claimed  that  they  were  not  the 
"losing  party, "  and  therefore  not  liable  for  cojjts.     The  fact 
that  the  restoration  of  the  judgment  was  necessary  for  defend- 
ants' protection,  because  they  could  not  have  safely   paid  it 
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until  restored,  cannot  be  urged  in  their  favor,  in  view  of  their 
reBistanee  to  the  proceedings. 

Defendants  were  not  partly  successful  in  the  proceeding, 
so  that  they  could  claim  an  apportionment  of  the  costs  under 
the  statute  above  cited. 

We  conclude  that  the  District  Court  erred  in  taxing  any 
portion  of  the  costs  to  plaintiffs. 

III.  The  defendants,  upon  their  appeal,  insist  that  the 
testimony  before  the  court  was  not  suflScient  to  authorize  the 

^ jj„^g^     judgment,  and   that,   as  defendants  denied  the 

mriimL  authority   upon   which   the  judgment  was   con- 

fegHt'd,  they  were  entitled  to  a  trial,  as  in  an  action  at  law 
iipuij  ail  issue  involving  that  fact. 

Ill  the  first  place,  the  abstract  shows  that  the  clerk  of  the 
court  and  plaintiffs*  attorney  unite  in  affidavits  showing  the 
prior  existence  of  the  record  of  the  judgment  and  its  destruc- 
tiou.  One  of  the  defendants  denies  the  authority  to  enter 
the  judgment,  but  does  not  directly  deny  its  prior  existence. 
Upon  this  evidence  the  court  was  well  warranted  in  granting 
the  order  of  restoration. 

The  prior  existence  of  the  record  and  its  destruction  were 
the  t)nly  matters  in  issue  before  the  court.  These  being 
establiBhed,  the  restoration  was  properly  ordered.  The 
absence  of  autliority  to  enter  the  judgment,  or  other  matters 
liffeeting  its  regularity,  or  even  its  validity,  were  not  involved 
in  the  proceeding.  These,  if  they  exist,  and  are  of  such  char- 
acter that  they  may  be  urged  against  the  judgment,  may  be 
thts  ground  of  relief  in  other  proceedings  to  be  instituted  by 
defeiHlauts.  If  such  matter  could  be  used  to  assail  the  orig- 
inal judgment,  were  it  now  in  existence,  they  may  be  used 
with  like  effect  against  the  judgment  as  restored. 

Kilt  it  is  not  shown  that  testimony  other  than  that  found 
tn  the  abstract  was  not  mtroduced  in  support  of  the  court's 
art  ion.  Even  if  we  do  not  regard  the  testimony  before  us 
yuMcit  lit  to  satisfy  our  minds  upon  the  issue  raised,  we  can- 
not diiiturb  the  order  of  restoration  in  the  absence  of  a  show- 
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ing  that  we  have  before  us  all  the  testimony  submitted  to  the 
eonrt  below. 

The  court  below  did  not  err  in  the  order  restoring  the  judg- 
ment. 

No  other  questions  arise  in  the  case.     The  judgment  of  the 
District  G>urt  is 

Bbversed  upon  plaintifps*  appeal, 
Affirmed  on   defendants'  appeal. 


Burns  et  al.  v.  The  Iowa  Homestead  Co, 

1.  PlaadiBg:  evidence:  yariance.  In  an  action  for  damages  for  breach 
of  a  covenant  of  warranty,  plaintifl!  alleged  that  he  subsequently 
acquired  title  from  the  paramount  owner,  the  Des  Moines  Valley 
Railroad  Company :  Heldy  that  he  could  not  be  permitted  to  prove 
that  he  acquired  his  title  from  the  Des  Moines  &  Fort  Dodge  Railroad 
Company. 

Appeal  from  Webster  Circuit  Court. 

Friday,  April  19. 

In  1865  the  plaintiff  Maria  L.  Bums  purchased  of  the 
defendant  eighty  acres  of  land  for  a  consideration  of  $400, 
and  received  defendant's  conveyance  therefor.  Said  convey- 
ance contained  a  covenant  to  warrant  and  defend  the  title  to 
said  premises  against  all  persons. 

The  defendant  had  not  then  and  never  since  has  had  any 
right  or  title  to  said  land. 

It  is  averred  in  the  petition  that  in  July,  1 874,  the  Des 
Moines  Valley  Bailroad  Company,  being  then  the  owner  in  fee 
of  said  land,  and  the  holder  of  the  paramount  title  under  a 
conveyance  from  the  State  of  Iowa,  asserted  its  title  against 
the  plaintiff  M.  L.  Bums,  and  claimed  the  occupancy  and  pos- 
session of  said  land;   and   on   that   day  the   said   plaintiff 
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oontraeted  with  said  railroad  company  for  the  purchase  of 
said  land,  and  received  its  contract  therefor,  paying,  as  the 
purehane  piice  to  said  railroad  company,  the  sum  of  $280 ; 
that  on  tbe  20th  day  of  November,  1875,  she  received  from 
BBid  railroad  company  a  conveyance  for  said  land ;  that  said 
conveyance  was  made  to  plaintiff  J.  D.  Bums,  in  trust  for,  and 
to  the  \me  of,  the  plaintiff  M.  L.  Bums. 

The  defendant  answered,  admitting  the  execution  of  the  deed 
for  the  consideration  therein  named,  and  that  it  contained  the 
coveuaiit  <if  f^eneral  warranty,  and  denying  all  the  other  alle- 
gations of  the  petition,  and  pleading  the  statute  of  limitations 
in  Imr  of  the  action. 

The  <*aiiHe  was  tried  by  the  court,  by  consent  of  the  parties, 
and  jndgioent  was  rendered  for  plaintiff.     Defendant  appeals. 

Chm.  A ,  Clarky  for  appellant. 

A .  N,  liatAjord,  for  appellee. 

litkTHTtorK,  Ch.  J. — I.  The  evidence  of  title  showed  that  at 
the  tiuii'  the  defendant  conveyed  the  land  to  the  plaintiff  Maria 
L.  BuruH  it  had  no  title  thereto,  and  it  was  admitted  by  the 
defendant  that  the  documentary  evidence  of  title  shows  that  the 
paramonnt  fee  simple  title  was  *  *  *  in  the  Des  Monies 
Valley  Railroad  Company  at  the  time  plaintiff  Maria  L. 
Bums  clainiB  to  have  purchased  from  that  company.  I 

Plaintiffs  did  not  offer  in  evidence  any  conveyance  from  the 
Dea  Moines  Valley  Railroad  Company  to  J.  D.  Bums,  as  alleged  | 

in  the  pttition,  but  offered  a  conveyance  made  by  the  Des  j 

MoineH  and  Fort  Dodge  Railroad  Company  to  said  Bums. 

Said  conveyance  did  not  purport  to  be  a  conveyance  "made  \ 

to  the  phtintiff  J.  D.  Bums,  in  trust  for,  and  to  the  use  i^nd 
benefit  of.  tiie  plaintiff  M.  L.  Bums,  *'  but  the  same  was  a  con- 
ireyanee  with  covenants  of  general  warranty  to  J.  D.  Bums, 
and  to  liis  nse  alone. 

The  defendant  objected  to  the  introduction  of  this  deed  as 
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immaterial  and  incompetent.  The  objection  was  overruled, 
•and  the  deed  was  admitted  in  evidence. 

The  plaintiff  then  offered  parol  evidence  tending  to  prove 
that  she  in  fact  paid  the  purchase  money  for  the  paramount 
title,  and  that  a  deed  was  taken  in  the  name  of  her  hus- 
band, J.  D.  Bums,  at  her  request  and  for  her  benefit.  This 
evidence  was  objected  to  because  the  petition  sets  out  an 
express  trust — a  trust  appearing  upon  the  face  of  the  instru- 
ment, and  the  plaintiff  could  not,  under  the  petition,  recover 
by  showing  by  parol  a  resulting  trust. 

It  is  undeniable  that  the  petition  is  indefinite  and  uncertain 
as  to  the  character  of  the  trust  by  which  plaintiff  claims  to 
hold.  The  allegation  is  not  specific  that  the  deed  itself  con- 
tained the  evidence  of  the  trust.  That  the  "conveyance  was 
made  to  J.  D.  Bums  in  trust  for,  and  to  the  use  and  benefit 
of,  the  plaintiff  M.  L.  Bums, "  is  not  a  distinct  allegation  that 
the  trust  appeared  upon  the  face  of  the  instrument. 

It  is,  at  most,  indefinite  and  uncertain,  but  as  the  defend- 
ant allowed  the  trial  to  proceed  without  a  motion  for  a  more 
specific  statement,  we  think  the  parol  evidence  was  properly 
admitted. 

U.  It  is  further  claimed  that  the  parol  evidence  did  not 
establish  a  resulting  trust  in  Maria  L.  Burns.  The  only  wit- 
nesses examined  were  the  plaintiff  J.  D.  Bums  and  his  son. 
Botti  testify  that  the  money  which  was  paid  for  the  par- 
amount title  was  given  by  the  son  to  his  mother,  Maria  L. 
Bums,  to  buy  the  land,  and  that  the  money  thus  fumished  to 
the  mother  was  used  in  making  the  purchase.  It  is  true  J.  D. 
Bums,  on  his  cross-examination,  testified  that  he  had  an 
impression  that  the  laud  was  to  be  bought  with  the  money  of 
the  son,  who  was  to  have  the  land.  But  the  son  testifies  that 
he  expected  his  mother  would  repay  him,  but  nothing  was  said 
about  it ;  that  there  was  no  understanding  whatever. 

We  think  the  evidence  fairly  shows  a  resulting  tmst  in 
Maria  L.Bums.     It  surely  is  not  in  the  son,  and  J.  D.  Burns, 
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the  holder  of  the  legal  title,  is  a  party  plaintiff  in  the  action, 
insisting  that  the  land  is  held  by  him  in  trust  only. 

The  qiit^stion  is  somewhat  different  from  what  it  would  be 
in  an  action  between  Maria  L.  Bums  and  the  holder  of  the 
l^pfal  title, 

in.     Tht-  defendant  insists  that  the  deed  from  the  Des 

Moint»^  &   Fort  Dodge  Railroad  Company  was    improperly 

3  ftiKJiiHiitt:     admitted  in  evidence,  because  the  petition  avers 

vwriunei^         that  the  paramount  title  was  acqmred  from  the 

Bes  Mniiies  Valley  Railroad  Company. 

Tliis  ptiint  is  well  taken.  The  plaintiff  claims  to  recover 
tlaniages  by  reason  of  a  purchase  and  conveyance  from  one 
party,  and  weeks  to  recover  by  proof  of  a  conveyance  from 

UDt»tht*l% 

TliiR  JH  iii>t  an  immaterial  variance  between  allegation  and 
proof.  It  was  certainly  an  issuable  fact,  and  defendant  took 
issue  u|>nn  it  by  a  general  denial.  The  plaintiffs,  when  objec- 
ticni  waH  made  to  the  introduction  of  the  deed,  should  have 
amended  the  petition  to  correspond  with  the  proof. 

Th<^  abstract  presented  by  appellant  purports  to  contain  all 
the  evidt'iice  and  rulings  of  the  court.  The  argument  of 
rounsel  for  appellee  refers  to  a  stipulation  which,  if  we  had 
before  us,  might  probably  relieve  the  case  of  this  difficulty, 
but  wo  have  no  additional  abstract,  and  must  determine  the 
€ase  uptm  the  record  presented. 

For  the  error  last  above  discussed,  the  judgment  must  be 
r«i versed  and  the  cause  remanded  for  a  new  trial. 

Bbvebsbd. 
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The  State  v.  Silhofper, 

L  GrimiiiAl  Ii«w:  jitrisdictiok.  Where  an  information  before  a  justice 
of  tlie  peace  cliargeci  a  party  with  tlic  commission  of  two  offenses,  of 
one  of  whicli  the  court  had  juriwllction  and  one  it  did  not,  and  he 
was  thereupon  found  guilt}',  hM,  Uiat  the  fact  that  the  court  did  not 
have  jurisdiction  of  one  of  the  offenses  would  not  oust  it  of  jurisdic- 
tion of  the  other. 

Appeal  from  Monf(/omer,y  District  Court, 
Friday,  April  19. 
The  facts  are  stated  in  the  opinion. 
C\  E.  Richards  and  C.  S.  Murphy,  for  appellant. 
J,  F,  Mc'Tunkin,  Attorney  Oeneraly  for  the  State. 

See  VERS,  J. — What  purported  to  be  an  information  against 
1.  c«iMiiiAL      the  defendant  was  filed  before  a  justice  of  the 

law:  Joriwltc.  ,   „  '' 

tion  peace,  as  foUows : 

"INFORMATION. 

u  '   f  '*  Before  ().  Miller,  Justice  of  the  Peace 

AGAINST  > 

"HoKiST   SiLHOFFER,  )      ^•^'  ^^^ontffomery  County,  State  of  Iowa. 

"The  defendant,  Honist  Silhoflfer,  is  accused  of  the  crime 
of  seUing  intoxicating  liquor,  for  that  the  said  defendant,  on 
the  22d  day  of  June,  1877,  at  the  township  of  Red  Oak,  in 
Montgomery  county,  Iowa,  did  own,  use,  and  keep,  control 
and  manage  a  building  for  the  purpose  and  intent  of  keeping 
and  selling  therein,  in  the  State  of  Iowa,  intoxicating  liquors, 
contrary  to  law,  and  at  the  said  time  and  place  the  defend- 
ant, in  said  building,  did  keep  and  sell,  in  the  State  of  Iowa, 
intoxicating  liquors,  contrary  to  law,  contrary  to  the  statute  in 
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^iwh  lawe  made  and  provided,  and  against  the  peace  and  dig- 
nity *jf  Hie  State  of  Iowa." 

Tlie  *ii  fendant  pleaded  not  guilty  thereto.  There  was  a 
trial,  and  Ije  was  found  guilty,  and  the  justice  fined  him  twenty 
doHnrw  mid  costs.  He  appealed  to  the  District  Court,  whew 
thert*  was  a  trial  by  jury,  and  a  verdict  of  guilty.  A  judg- 
ment for  twenty  dollars  and  costs  was  iL'ndered  against  him, 
from  wliich  he  appealed  to  this  eouri,  and  now  urges  that  the 
judgmtitf  rendered  in  the  District  Court  should  be  reversed 
and  8ft  iiHule,  because  the  justice  of  the  peace  had  no  juris- 
tliction  of  the  crime  charged  in  the  information. 

THl*  justice  had  jurisdiction  of  the  crime  of  selling  mtoxi- 
cating  liquors,  and  this  is  clearly  charged  in  the  information. 
Tilt*  tiwi.  if  it  be  true,  that  another  crime  is  charged  therein 
4if  wliicti  tlie  justice  did  not  have  jurisdiction,  should  not, 
after  judgiuent,  be  held  suflScient  to  oust  the  justice  of  juris- 
(lietiou  tif  the  crime  of  which  he  had  full  and  complete  juris- 
diction. The  allegation  of  keeping  intoxicating  liquor,  with 
Jill  intt'iit  to  sell,  will  be  treated  as  suri)lusage.  The  State  r. 
Huiftkn,  45  Iowa,  11. 

Affirmed. 


Gow    ET    AL    V.    TiDKICK. 


1.    T&Ziftl«;   PTATEMEXT   OF  TIIKASCKEK  :    MfrtTAKK.      TllP  fjiot  that  dofcnd- 

Hiit"^  ii^'ent,  sent  to  purchase  a  certnin  tnict  of  hind  at  tnx  sale,  wjw 
inf<»njit*(I  by  the  treasurer  through  mistake  that  the  taxes  upon  the 
lukud  hurl  lieen  paid,  wa^  hefd  not  to  avail  defendant  to  defeat  a  tax 
tjllt!  su  quired  by  another  to  the  land,  where  the  defendant  afterward 
pmrliiiMd  the  land  from  the  pat  -nt  owner  with  knowledge  of  the  tax 
sale,  iiud  before  the  expimtion  of  the  time  for  redemption  therefor. 

Appeal  from  Adair  District  Court. 

Friday,  April  19. 

Thk  plaintiffs  allege  that  they  are  the  owners  in  fee  simple 
and  entitled  to  the  possession  of  an  eighty  acres  of  wild. 
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uncultivated  land,  described  in  the  petition,  under  a  tax  deed 
executed  on  the  28d  day  of  November,  1874,  pursuant  to  a  sale 
had  on  the  ^Ist  day  of  November,  1871,  for  the  delinquent 
taxes  of  1871,  and  that  the  defendant  makes  some  claim  to^ 
the  real  estate  in  question  adverse  to  the  title  of  plaintiffs. 

The  defendant  alleges  that  he  is  the  owner  of  tlie  land  in 
fee  simple ;  that  the  tax  sale  is  void  because  of  an  unlawful 
combination  between  the  bidders,  and  that  the  defendant  wa» 
prevented  from  payinjo;  the  taxes  for  which  the  land  was  sold, 
and  from  bidding  at  such  sale,  by  the  representation  of  the 
treasurer  that  the  land  would  not  be  sold — ^that  the  taxes  were 
paid. 

The  eoui*t  found  that  the  plaintiffs  are  the  absolute  owners- 
of  the  land  in  question,  and  decreed  that  their  title  be  con- 
firmed, and  that  they  be  put  in  possession. 

The  defendant  appeals. 

Brown  Jb  Dudley^  for  appellant. 
Oeo.  L.  Gow,  for  appellees. 

Day,  J. — I.  No  motion  for  trial  on  written  evidence  wa» 
made  as  contemplated  in  sec.  2742  of  the  Code.  The  oause  is 
not,  therefore,  as  has  been  settled  by  repeated  decisions  of 
this  court,  triable  de  novo.  It  can  be  reviewed  only  on  errors 
duly  assigned. 

II.  The  allegation  that  there  was  a  fraudulent  combina- 
tion amongst  the  bidders  is  not  established  by  the  proof. 
Even  if  we  were  to  try  this  question  de  novo,  we  should,  upon 
the  evidence,  be  obliged  to  find  as  did  the  court  below.  A 
fortiori  can  we  not  disturb  the  court's  finding,  reviewed  as  in  a 
law  action,  with  the  same  presumptions  in  its  favor  as  pertain 
respecting  the  verdict  of  a  jury  ? 

III.  The  defendant  never  offered  nor  proposed  to  pay  the 
taxes  for  the  year  1870.     The  sale  was  made  on  the  2l8t  day  of 
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1,  TAsiMir^  November,  1871.  Defendant  did  not  acquii-e  title 
J^^irT:**^  to  the  land  till  January  5,  1872.  Defendant 
employed  an  agent  to  bid  in  the  lands  for  him  at 
the  tnx  ^ttlv.  It  is  claimed  that  the  treasurer  iold  the  agent 
that  iht  in^m  had  been  paid,  and  refused  to  oflFer  the  land 
for  Halt\  Defendant  claims  this  was  a  fraud  upon  him, 
whicb  vititites  the  sale.  We  cannot  see  upon  what  prin- 
eiplt'  dtffiicbiut  can  claim  that  plaintiffs'  tax  title  should 
be  set  mkh,  simply  because  defendant  was  not  permitted 
to  acquire  a  tax  title  to  the  land  himself.  It  does  not 
appear  that  tbe  statement  of  the  treasurer  was  fraudulent. 
The  moBt  that  can  be  claimed  for  it  is,  that  it  was  made  under  au 
honest  migtake.  In  December,  1871,  defendant  was  informed 
of  the  saki  to  plaintiflFs.  After  he  bought  the  land  he  bad 
ample  time  io  redeem  from  the  tax  sale.  Failing  to  do  so,  he 
in  without  iiiiy  standing  in  a  court  of  equity,  and  is  not  enti- 
tleil  to  an>  i tlief. 

IV.  It  is  urged  that  the  court  erred  in  not  giving  defendant 
judgmi'ut  for  the  amount  of  taxes  paid  by  him  during  the  time 
following  tht*  sale,  and  before  the  tax  deed  was  executed.  No 
claim  was  made  for  such  taxes  in  the  court  below.  The 
*iefemlant,  iu  his  answer  and  cross-bill,  does  not  even  allege 
that  he  paid  such  taxes.  It  does  not  appear  that  the  question 
wan  pansed  upon  at  all  in  the  lower  court.  It  cannot,  there- 
fore, be  considered  here.  We  have  considered  the  errors 
presented,  notwithstanding  the  great  doubt  as  to  whether  they 
were  tiled  in  time  to  be  entitled  to  examination.  We  have 
waived  this  question,  because,  on  the  merits,  the  decision  is 
right. 

Affirmbd. 


I 
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DuF?EBs  y.  Shbbmak  et  al« 

1.  PtMtiM  in  th«  8«pr«BM  Court:  becobd.  A  motion  to  dismiss  an  appeal 
on  the  ground  that  the  record  of  the  court  below  was  not  properly 
made,  will  not  be  sustained. 

%  Cmntj  8sat:  bb- location  :  bemon^tkants.  The  names  of  persons 
appearing  upon  a  petition  for  the  submission  of  the  question  of  the 
re-location  of  a  county  seat,  which  appear  also  upon  a  remonstrance 
against  the  submission  of  tlie  question,  are  not  to  be  counted  on  the 
petition. 

Appeal  from  Poweshiek  District  Courts 

Friday,  April  19. 

This  is  a  proceeding  by  certiorari  for  a  review  of  the  action 
of  the  board  of  supervisors  of  Poweshiek  county,  in  refusing 
to  submit  to  the  legal  voters  of  said  county  the  question  of  a 
relocation  of  the  county  seat  of  said  county  at  Malcolm. 
The  writ  of  certiorari  was  issued,  as  prayed,  to  which  the 
defendahts  made  return  and  answer.  The  plaintiff  filed  a 
reply.  The  court  submitted  a  finding  of  facts  and  conclusions 
of  law,  and  reversed  the  action  of  the  board.  The  defendants 
appeal. 

A.  IV,  BaUard  and  W.  R,  Lewis,  for  appellants, 

Clark  Varnum  and  J.  F.  I.Mcey,  for  appellee. 

Day,  J. — I.  Appellee  insists  that  no  exceptions  were  taken 
and  entered,  as  required  by  law,  and,  for  that  reason,  moves  to 
1.  pftACTfCK  in  dismiss  the  appeal.  The  cause  was,  by  agreement 
coBit :  PBcord  of  the  pariiics,  submitted  to  the  court,  to  be  decided 
in  vacation.  The  findings  of  facts  and  conclusions  of  law  have 
attached  to  them  the  following  statement :  *'To  which  findings 
of  facts,  and  conclusions  of  law  therefrom,  and  each  one  of 
ihem,  defendants,  at  the  time,  duly  excepted.**     Appellee  has 
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iiled  what  purports  to  be  an  amended  abstract,  stating  that 
when  the  court  filed  his  finding  and  conclusions  these  were  not 
embraced  therein,  but  that  the  same  were  inserted  over  the  sig- 
nature of  the  judge,  by  the  clerk  of  the  court,  several  days  after 
the  same  were  filed  and  entered  of  record.  It  is  not,  however, 
claimed  that  this  statement  is  not  in  accordance  with  the  fact, 
nor  that  the  clerk  made  the  correction  without  the  authority 
or  direction  of  the  court.  If  the  record  made  up  in  the  court 
below  does  not  correctly  state  the  facts,  it  should  have  been 
corrected  there.  We  cannot  correct  or  change  that  record 
upon  a  motion  to  dismiss  the  appeal.  The  motion  to  dismiss 
appeal  must  be  overruled. 

II.     The  court  found  the  facts  to  be  as  follows : 

''First — That  a  petition  was  presented  to  the  board  of 
supervisors  of  Poweshiek  county,  praying  that  the  question  of 
2.  COUNTY  iieat:  thc  chaugc  of  tlic  locatiou  of  the  county  seat  from 
remonstrnntH.'  Moutczuma  to  that  of  Malcolm,  in  said  county,  be 
submitted  to  the  votei-s  thereof,  which  said  petition  had 
attached  thereto  eighteen  hundi-ed  and  fifty-seven  signatures, 
and  was  verified  by  affidavit  as  required  by  law. 

*'Secotid — Of  the  signatures  to  said  petition,  twenty-three 
were  not  legal  voters,  for  various  reasons ;  some  not  having 
been  naturalized,  others  not  having  gained  a  i*esidence,  and 
still  others  having  left  the  county. 

''Third- — Proper  notice,  as  requu'ed  by  law,  had  been  given 
of  the  filing  and  presentation  of  such  petition,  and  for  the 
length  of  time  required. 

"Fourth — Upon  the  trial  before  the  board  of  HUi>ervisoi-8  a 
remonstrance  was  presented,  with  the  signatures  of  one  hun- 
tbMsd  and  fourteen  persons,  and  among  this  number  were  the 
iiamea  of  several  who  had  also  signed  the  petition,  but  just 
how  miuiy  were  found  to  be  upon  both,  by  the  board  of  super- 
▼isorn,  does  not  clearly  appear.  Some  evidence  was  mtro-^ 
illiced  tending  to  show  that  some  of  the  names  were  upon 
both,  tind  in  other  cases  the  board  found  that  they  were  on 
account  of  the  similarity  of  the  names,  and  for  this  reason^ 
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that  is  because  the  parties  had  signed  both  petition  and 
remonstrance,  and  this  was  found  as  before  stated,  various 
other  names  were  stricken  oflf  and  not  counted.  Just  how  many, 
however,  were  so  stricken  off  for  this  reason,  it  is  difficult,  if 
not  impossible,  to  determine.  In  defendants'  amended  return, 
the  number  is  stated  to  be  sixty-one,  and  the  names  are  given ; 
but  of  these  names  so  given,  twenty-two  were  not  signed  to  the 
petition,  and  six  of  them  had  been  rejected  for  the  reason 
that  they  were  not  legal  voters. 

""Fifth — There  was  some  evidence  tending  to  show  that 
others  besides  the  twenty-three  names  as  above  stated  were 
not  legal  voters,  and  also  evidence  tending  to  show  that  they 
were,  but  the  question  was  never  passed  upon  by  the  board. 

** Sixth — At  the  time  of  hearing  the  petition,  those  favoring 
the  submission  of  the  question  presented,  and  asked  leave  to 
file,  a  supplemental  petition,  with  seventeen  additional  names, 
the  same  being  verified  by  affidavits,  as  required  by  statute, 
which  was  refused  them  by  the  board,  and  those  remonstrat- 
ing asked  leave  to  file  an  additional  remonstrance,  which  was 
duly  verified,  as  was  also  remonstrance  first  filed,  which  was 
also  refused  by  the  board,  and  ^his  additional  remonstrance 
contained  a  few  of  those  signing  the  petition. 

'"Seventh — That  one-half  the  number  of  votes  cast  at  the 
election  next  preceding  the  presentation  of  the  petition  was 
eighteen  hundred  and  fifteen. 

""Eighth — That  the  board,  having  found  that  there  were 
among  the  signatures  to  the  petition  twenty-three  who  were 
not  voters,  then,  without  determining  any  other  question, 
proceeded  to  reject  a  sufficient  number  of  other  signatuies 
thereto,  to  reduce  the  number  below  eighteen  hundred  and 
fifteen,  for  the  sole  and  only  reason  that  they  had  signed  both 
petition  and  remonstrance ;  and,  having  done  so,  ordered  the 
petition  dismissed,  and  refused  to  order  the  question  petitioned 
for  submitted  to  a  vote ;  but  no  record  was  kept  of  the  num- 
ber so  rejected,  or  of  the  names  of  such  persons,  or  any  rec- 

Voii.  XLvm — 19 
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ord,  but  the  fact  that  the  question  was  ordered  not  submitted, 
or,  rather,  the  prayer  of  the  petitioners  was  refused.** 

The  court  found  the  following  conclusions  of  law : 

**Fir8t — That  the  said  board  of  supervisors  erred  in  reject- 
ing names  from  the  petition  for  the  fact  alone  that  such  peti- 
tioners afterwards  signed  a  remonstrance. 

"Second — That  the  said  board  of  supervisors  erred  in  dis- 
missing the  petition  and  in  refusing  to  order  the  question  sub- 
mitted to  the  voters  of  Poweshiek  county,  as  petitioned  for, 
and  as  provided  by  statute. " 

Section  283  of  the  Code  is  as  follows:  "Remon;trauce3 
signed  by  legal  voters  of  the  county  only,  and  verified  in  hke 
manner  as  the  petition,  may  also  be  presented  to  the  board. 
If  the  same  persons  petition  and  remonstrate,  they  shall  be 
tunmted  only  on  the  remonstrance,  and  if  a  greater  number  of 
le^al  voters  remonstrate  against  the  relocation  than  i>etition 
for  it,  no  election  shall  be  ordered."  Section  285  provides: 
"L-pon  the  presentation  of  such  a  petition,  signed  by  at  least 
one-half  of  all  the  legal  voters  in  the  county,  as  shown  by  the 
last  preceding  census,  *****  the  board  shall  order 
that  at  the  next  general  election  a  yote  shall  be  taken  between 
Biiiil  place  and  the  existing  county  seat." 

These  sections  must  be  construed  together,  and  so  as,  if 
jjoj^nible,  to  give  force  and  effect  to  all  of  their  provisions. 
Srrtion  2S3  provides,  in  plain  and  unambiguous  language. 
Hint  if  the  same  persons  petition  and  remonstrate,  they  shall 
be  counted  only  on  the  remonstrance.  When  a  petition  is 
ftil^iied  by  a  bare  majority  of  the  legal  voters  of  a  county,  as 
shtiwn  by  the  last  census,-  and  some  of  these  sign  a  remon- 
strance, is  such  petition  signed  by  at  least  least  one-half  the 
kgal  voters,  as  shown  by  the  last  census,  within  the  spirit 
and  meaning  of  section  283  ?  We  think  not.  The  names  on 
the  petition  which  are  also  on  the  remonstrance  are  not  to  be 
counted  on  the  petition.  They  are  there,  it  is  true,  but  they 
are  there  for  no  purpose,  and  can  have  no  effect.  They  are  to 
be  treated  and  considered  as  though  they  had  been  obliterated 
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and  erased.  The  petition  is  to  be  regarded  as  though  they 
had  never  been  there.  In  no  other  way  can  eflfeet  be  given  to 
the  provision  of  section  283,  that  if  the  same  persons  petition 
and  remonstrate,  they  shall  be  counted  only  on  the  remon- 
strance. 

It  often  happens  that  the  population  of  a  county  greatly 
increases  between  the  time  that  the  last  census  was  taken 
and  the  time  a  petition  is  presented  for  the  removal  of  a 
county  seat.  In  such  case  a  petition  maybe  presented  signed 
by  a  majority  of  the  legal  voters  of  a  county,  as  shown  by  the 
last  census,  and  a  remonstrance  may  also  be  presented,  not 
containing  any  names  on  the  petition,  and  yet  having  a 
greater  number  of  signatures  of  legal  voters  than  are  attached 
to  the  petition.  In  such  case,  under  the  latter  clause  of  sec- 
tion 283,  no  election  is  to  be  ordered.  This  construction 
gives  force  to  all  the  provisions  of  these  sections,  and  that  it 
is  the  proper  one  we  have  no  doubt.  A  strong  argument  in 
favor  of  this  construction  can  be  drawn  from  the  order  in 
which  these  provisions  appear  in  the  original  act,  chapter  49, 
Laws  1862.  In  that  act  what  has  been  codified  as  section 
285  appears  as  section  4,  whilst  what  is  codified  as  section 
283  appears  as  section  9.  In  the  original  act,  section  283 
appears  as  a  limitation  or  qualification  of  section  285,  its 
effect  being  that,  notwithstanding  the  fact  that  a  majority  of 
the  legal  voters,  as  shown  by  the  last  census^  petition  for  the 
submission  of  the  question,  yet,  if  a  greater  number  remon- 
strate against  it,  the  question  shall  not  be  submitted. 

The  court  erred  in  the  legal  conclusion  that  the  board  of 
supervisors  erred  in  rejecting  names  from  the  petition  for  the 
fact  alone  that  such  petitioners  afterwards  signed  a  remon- 
strance.    See  Loomis  v.  Bailey,  45  Iowa,  400. 

Bgvebssd. 
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-2_*?  AiiBEKTsox  V.  The  Kkokuk  &  Dks  Moinbs  R.  Co. 

48    292] 
Oft    3I0| 

1.  Initmetioni :  lO  bk  ionsidfiufid  T(h;f:thi£11.     Tiie  iustructioiis  iu  aciMi 

are  to  l>e  rt':id  and  ccuisidered  as  u  whole,  nnd  an  omission  in  one,  if 
Huppliod  in  another,  will  not  furnish  ground  for  reversal. 

2.  Heg^ligenoe:  injury  ok  infant:  uvimu)M)s.    The  father  of  an  infant 

injured  by  a  railway  tnvin  cannot  recover  of  the  company  for  loss  of 
services  and  expenses  incurred  by  n»ason  of  the  injury  if  the  negli- 
gence of  the  parents  (;ontributed  thereto,  unless,  notwithstanding 
such  negligence,  the  injury  might  have  been  avoided  bj'the  exercwj 
of  proper  <*are  by  the  company's  employes. 

Appeal  from   Wapello  Circuit  Court. 

Friday,  April  19. 

The  plaintiff's  child,  two  years  and  one  month  old,  was  run 
over  and  injured  by  a  train  on  the  defendant's  road,  and  this 
action  is  brought  to  recover  for  loss  of  service  and  expenses 
incurred  in  takin<j[  care  of  and  nursing  said  child. 

There  was  a  jury  trial,  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. 

Stiles  d  Burton,  GiUnwre  d:  Anderson,  and  John  Fyffe,  for 
appollant. 

John  B.  Ennis  and  H.  B.  Hendershott,  for  appellee. 

Seevers,  J. — ^I.  Among  others,  the  following  instructions 
were  given : 

"8,     The  rule  that  refuses  damages  for  an  injury  to  an  indi- 
vidual whose  negligence  has,  in  any  manner,  contributed  to 
1.  itirtKvc-       produce  the  injury  for  which  he  sues,  presupposes 
?un^hh-4d^*^     that  he  has  reached  an  age  when  he  has  suflScient 
jiiieei  ]cr.  intelligence  to  know  the  existence  of  danger,  and 

sufficient  thought  to  protect  himself  from  its  consequences. 
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"9.  This  rule,  therefore,  does  not,  and  cannot,  apply  to  an 
infant  of  the  age  this  child  is  shown  to  be,  and  if  an  infant  of 
such  age  is  found  alone  in  a  place  where  he  is  exposed  to 
danger,  and  in  a  situation  where  he  can  easih-  be  seen,  it  is 
the  duty  of  every  person  approaching  him  to  use  all  the  care 
and  caution  that  such  person  can  command,  to  avoid  injury 
to  him,  and  if  such  person  fails  to  use  such  care  and  caution, 
such  person  is  guilty  of  negligence. 

"Hence  it  is  that  if  you  find  the  engineer  actually  saw  the 
child  upon  the  track,  ahead  of  the  locomotive,  or  in  such  prox- 
imity thereto  as  rendered  it  reasonably  apparent  to  him  he 
was  in  danger  from  the  train,  it  was  the  duty  of  the  engi- 
neer to  use  promptly  all  the  care  and  caution  at  his  command 
to  stop  the  train  and  avoid  the  injury  to  the  child,  and  if  he 
failed  to  do  so,  and  by  reason  thereof  the  child  was  injured, 
then  the  defendant  would  be  liable  therefor,  even  though  the 
parents  of  the  child  were  also  guilty  of  negligence  in  permit- 
ting the  child  to  play  where  it  would  be  exposed  to  passing 
trains. 

"But  if  you  find  the  speed  of  the  train  through  the  city  did 
not  exceed  six  miles  per  hour,  and  that  the  engineer  was  exer- 
cising due  care  in  watching  the  track  ahead  of  the  train,  and 
when  the  child  was  discovered  by  him,  in  the  exercise  of  such 
care,  that  he  promptly  used  all  the  care  and  caution  he  could 
command  to  avoid  the  injury,  that  the  defendant  would  not 
be  liable. 

"13.  It  is  the  duty  of  those  intrusted  with  the  running  of 
railway  trains  to  keep  a  reasonably  vigilant  watch  of  the 
track  ahead  of  the  train,  in  the  direction  they  are  running, 
and  to  use  all  proper  care  and  caution  to  avoid  injuries  to 
persons  who  may  be  on  the  streets  through  which  the  track 
of  the  road  passes. 

**If,  therefore,  the  plaintiff's  child  was  unattended,  and  upon 
the  track,  or  in  such  position  as  to  render  reasonably  appar- 
ent that  it  was  in  danger  from  the  train,  in  time  to  have  pre- 
vented the  injury,  by  stopping  the  train,  using  such  care  and 


Digitized  by  VjOOQiC 


u 


294  SUPREME  COUET  OP  IOWA, 

Albertson  y.  The  Keokuk  &  Des  Moines  R.  Ck>. 

caution  as  they  could  command,  and  those  in  charge  of  the  train 
failed  to  discover  the  child  in  time  to  do  so,  by  reason  of  not 
exercising  reasonable  care  in  watching  the  track  ahead  of  the 
train,  then  this  would  be  negligence,  and  if  by  reason  thereof 
the  child  was  injured,  then  defendant  would  be  liable  there- 
for, unless  you  further  find  that  the  plaintiff  was  guilty  of 
negligence  in  permitting  the  child  to  be  at  large,  unattended, 
exposed  to  danger  from  the  passing  trains,  either  by  himself 
or  mother  in  charge  of  the  child  at  the  time,  and  such  negli- 
gence contributed  to  the  injury,  which  would,  in  such  a  case, 
preclude  a  recovery  by  the  plaintiff. " 

It  is  urged  the  first  two  are  erroneous,  but  no  objection  is 
made  to  the  last.  The  eighth  and  first  paragraphs  of  the 
ninth  instruction  have  been  substantially,  if  not  literally, 
copied  from  the  opinion  of  this  court  in  Walters  i\  The  C,  R. 
I ,  it*  P.  li.  Co.,  41  Iowa,  71.  The  action  in  that  case  was 
brought  by  the  administrator  of  the  child,  and  as  this  action 
is  brought  by  the  parent,  the  rule  sanctioned  in  the  former 
ease,  it  is  insisted,  is  not  applicable  in  this,  because  what 
counsel  claim  is  the  well  settled  rule,  that  a  parent  cannot 
recover  for  an  injury  to  a  child  to  which  his  own  negligence 
has  contributed,  has  been  ignored  in  the  instructions  objected 
to.  It  may  be  conceded  that  the  established  rule  is  as 
claimed,  and  yet  the  instructions  are  not  necessarily  erro- 
neous. The  established  principle  is  that  instructions  are  to 
be  read  and  considered  as  a  whole.  In  the  thirteenth  instruc- 
tion, above  set  out  in  full,  the  jury  are  told  that  the  plaintiff 
cannot  recover  if  he  was  guilty  of  negligence  in  permitting  the 
child  to  run  at  large  unattended,  and  exposed  to  danger  from 
passing  trains.  And  in  the  sixteenth  instruction,  the  jury 
were  told  "if  the  plaintiff  took  no  precaution  to  keep  the 
cbiJd  in  the  house  or  yard,  and  failed  to  use  ordinary  prec»au- 
tions  to  do  so,  but  suffered  it  to  run  out  upon  the  street  and 
railway  track  at  will  and  pleasure,  unattended,  and  unwatched, 
*   *  *  then  he  could  not  recover  except  us  I)efore  explained." 

Beading  these  instructions   together,  as  should  be  done. 
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for  they  all  bear  upon  the  same  branch  of  the  case  as  to  the 
objection  now  under  consideration,  the  jury  could  not  have 
failed  to  understand  that  the  plaintiff  could  not  recover  if  he 
was  guilty  of  negligence  which  contributed  to  the  injury. 

The  ninth  instruction  is  further  objected  to,  because  "it 
balds  that  the  company  would  be  liable  if  the  engineer  failed 
2  NKOLioKxcKi  to  usc  all  the  care  and  caution  at  his  command, 
fkn"7r«iiroadii.  eveu  thougli  the  parents  of  the  child  were  also 
guilty  of  contributory  negligence,  in  permitting  the  child  to 
play  where  it  would  be  exposed  to  passing  trains." 

The  instruction  is  based  on  the  theory  that,  under  the  evi- 
dence, the  jury  might  conclude  the  engineer  saw  the  child 
there;  the  instruction  demanded  he  should  use  all  the  care 
and  caution  at  his  command  to.avoid  injuring  the  child. 

Certainly  the  negligence  of  the  parents  would  not  permit 
the  engineer  to  run  over  the  child.  On  the  contrary,  it  is  but 
reasonable,  and  the  law  demands,  he  should  use  all  the  care 
and  diligence  in  his  power  to  avoid  such  an  injiuy  as  resulted 
m  this  case.  Shearman  &  Bedfield  on  Negligence,  §  31,  and 
authorities  cited  in  note.  Morris  v.  The  C,  B.  dt  Q.  Ry.  Co., 
45  Iowa,  29.  Especially  is  this  true  as  to  children  of  such 
tender  years  as  the  one  in  question.  Wharton  on  Negligence, 
§  389  (a). 

The  defendant  asked  certain  instructions  which  were  refused, 
and  it  is  urged  the  first,  sixth  and  tenth  should  have  been 
given.  The  first  might  have  well  been  given,  but  no  prejudi- 
cial error,  we  think,  was  caused  by  the  refusal  to  do  so.  The 
instructions  of  the  court  were  evidently  drawn  with  great  care, 
and  with  brevity,  calmness  and  precision,  and  state  the  true 
and  correct  rules  which  should  govern  the  jury  in  the  deter- 
mination of  the  questions  submitted  to  them.  In  fact,  the 
whole  ground  was  well  covered  by  the  instructions  given,  and 
no  prejudicial  error  could  possibly  be  caused  by  the  refusal  to 
give  those  asked. 

II.  It  is  insisted  the  verdict  is  against  the  evidence,  and 
counsel  claim  that  "the  onus  rested  on  plaintiff  to  show  one 
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or  more  of  the  following  things :  that  the  train  was  running 
more  than  six  miles  an  hour ;  that  the  engineer  was  not  keep- 
ing a  proper  lookout  over  the  track;  that  the  child  could 
have  been  seen  hy  him  before  it  was,  or  that,  if  not,  he  could 
have  >itopped  the  train  in  time  to  save  it  after  he  did  see  it." 
There  was  evidence  tending  to  prove  each  of  these  several 
propffRitions,  and  as  to  all  there  was  a  conflict  in  a  greater  or 
less  degree.  Without  doubt,  the  careful  and  painstaking  judge 
before  whom  this  cause  was  tried,  and  who  heard  the  evidence 
and  saw  the  witnesses,  believed  the  testimony  sustained  the 
veniiet^  and  under  the  settled  practice  of  this  court  we  cannot, 
under  the  circumstances,  interfere. 

Affibmed. 


Hikes  v.  The  WnrrEBREAST  Coal  and  Mining  Company. 

1*  PractiM  :  FORM  of  action.  Wiierc  several  parties  had  commenced  ac' 
thins  against  a  common  defendant  to  enforce  mechanics'  liens,  it  was 
iid-id  to  be  competent  for  plaintiff  and  defendant,  by  agreement,  to 
have  united  therewith  an  ordinary  action  at  law,  prosecuted  by  oidi- 
nary  proceedings. 

Appeal  from  Lv4;as  District  Court, 

Friday,  April  19. 

The  facts  of  the  case  upon  which  the  decision  is  based  are 
btated  in  the  opinion.  There  was  a  judgment  for  plaintiff  in 
the  coiu-t  below.     Defendant  appeals. 

SfUfirt  Bros,  dc  Bartholomeiv,  for  appellants. 

*r.  A^.  McClanahan  and  J.  C.  Mitchell,  for  appellees. 

Beck,  J.  — I.  R.  B.  Williby  and  five  others  brought  sepa- 
rate' actions  in  their  own  names,  severally,  against  defendant. 
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They  were  sub-contractors  under  plaintiff,  who  had  a  contract 
with  defendant  for  grading  a  side-track  of  a  railroad,  and  for 
doing  other  work,  and  in  their  action  seek  to  enforce  their 
mechanics'  liens.  These  causes  were  sent  to  a  referee. 
Thereupon  plaintiff  and  defendant  entered  into  a  written  agree- 
ment, which  was  made  of  record,  reciting  that  certain  matters 
of  dispute  existed  between  them  in  relation  to  the  perfonnance 
of  the  contract  on  plaintiff's  part,  and  agreeing  that  such  dif- 
ference should  be  submitted  to  the  same  person  to  whom  the 
other  actions  were  referred,  "to  be  tried  with  them  and  at  the 
same  time,  but  so  as  not  in  any  manner  to  interfere  therewith, 
and  that  to  this  end  said  parties  shall  make  up  an  issue 
between  them  before  said  referee,  within  sixty-five  days  from 
the  rising  of  this  court,  said  Hines  becoming  plaintiff  and  said 
Whitebreast  Coal  and  Mining  Company  defendant."  An 
order,  in  accord  with  and  as  contemplated  by  the  agreement, 
was  made  by  the  court.  Thereafter,  plaintiff  filed  his  petition 
against  defendant,  claiming  to  recover  on  two  contracts.  The 
petition  claims  judgment,  without  asking  the  enforcement  of 
a  mechanic's  lien  or  setting  up  any  claim  therefor ;  it  is  in 
the  form  of  such  a  pleading  in  an  ordinary  proceeduig.  Issues 
were  formed  thereon,  and  it  appears  that  the  case  was  sub- 
mitted to  the  referee  with  the  other  actions.  Afterward,  it 
was  agreed,  by  an  instrument  made  of  record,  that  "all  the 
rulings,  decisions  and  repoi-ts  of  the  referee  in  these  cases 
shall  be  set  aside  and  counted  for  naught ;  that  the  case  shall 
be  returned  to  the  district  court  for  trial,  and  the  parties  will 
now  proceed  to  take  the  evidence  in  the  shape  of  depositions, 
and  the  causes  shall  be  submitted  to  said  court  to  be  tried  by 
said  court  without  a  jury,  upon  such  depositions."  Plaintiff 
afterwards  filed  a  replication  to  defendant's  answer,  and  there- 
upon the  actions  were  submitted  to  the  court  and  tried 
together.  The  judgment  and  decree  of  the  court  were  recorded 
in  one  entry,  preceded  by  the  titles  of  the  several  causes. 
The  plaintiff  recovered  judgment  against  the  defendant  in  the 
8am  of  one  thousand  dollars,  as  in  an  action  at  law.     The 
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Bub-contractors  recovered  separate  judgments  against  Hines 
for  the  amount  found  due  each  severally,  which  were  declared 
to  1,6  liens  upon  the  side-track,  and  provisions  were  made  for  the 
enforcement  thereof.  The  defendant  appealed.  It  is  not  shown 
in  what  cases  the  appeal  was  ta\en.  But  it  is  presumed  that 
it  was  intended  to  be  from  the  decision  made  in  all  the  cases. 
Defendant,  however,  raises  no  objection  to  the  enforcement  of 
the  liens  in  favor  of  the  sub-ctmtractors.  It  is  insisted  that 
plaintiff  was  entitled  to  recover  no  greater  sum  than  six  hun- 
dred and  sixty-eight  dollars  and  forty-eight  cents,  and  that 
the  judgment  is  erroneous  in  being  for  a  greater  sum. 

II.  It  clearly  appears,  from  the  foregoing  statements  of 
facts,  that  plaintiff  instituted  suit  by  ordinary  proceedings 
1.  phactick;     against  defendant.     By  agreement  of  the  parties 

form  c,f action,   j^  ^^^  ^^j^j  ^-^j^  actious  to  euforce  mechanics' 

liens   brought   b}'   other   parties,  which    are  prosecuted    by 
equitable  proceedings.     Code,  §  2510. 

We  know  of  no  reasons  why  the  parties  may  not  pursue 
this  singular  manner  of  settling  their  rights,  in  preference  to 
the  more  regular  manner,  which  ought  to  have  been  followed, 
by  the  plaintiff  setting  up  his  defenses  in  a  cross -petition 
against  defendant  in  the  various  actions  brought  by  the  sub- 
contractors, for  he  was  united  as  defendant  in  those  actions, 
and  by  answers  to  their  petitions.  The  plaintiff  and  defend- 
ant chose  to  litigate  the  difference  between  them,  involving 
the  amount  earned  by  plaintiff  under  his  contracts,  in  a  law 
action  tried  as  above  shown.  This  action  is  brought  here  by 
appeal.  It  is  to  be  regarded  here,  of  course,  in  no  other  light 
than  a  law  action,  for  it  is  nothing  else. 

III.  Having  detennined  this  point,  the  case  is  disposed 
of  in  this  court.  There  were  no  exceptions  taken  in  the  court 
below  to  the  judgment  or  any  other  rulings,  and  no  errors  are 
assigned  in  this  court.  No  errors  can  be  assigned,  for  they 
were  not  reserved  by  exceptions  in  the  court  below,  We  eaii 
do  nothing  but  aflSrm  the  judgment. 
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rV.  Ab  we  have  remarked,  there  is  no  question  to  be  deter- 
mined as  between  plaintiff  and  the  sub-contractors  in  their 
actions,  if,  indeed,  they  are  before  us  upon  the  appeal,  for 
plaintiff  presents  no  objections  to  the  relief  granted  to  the 
other  parties,  further  than  as  it  may  be  involved  in  the 
amount  of  the  recovery,  which  is  settled  in  the  law  actions. 

Affirmed. 


Eellogg  &  Harris  v.  Aherin  and  McGann. 

1.  FrMdnlnut  Convtyaaoe :    pakticifation  in  the  fraud.     Fraud  will 

not  be  imputed  in  the  conveyance  of  real  estate  unless  there  was     -^— ^99 
participation  therein  both  by  grantor  and  grantee.    The  latter  must      124  70g 
have  had  knowledge  of  the  grantor's  fraudulent  purpose,  or  of  such 
other  facts  as  would  have  put  him  upon  inquiry,  or  must  have 
neglected  to  make  such  inquiries  as  a  reasonably  prudent  man  would 
have  done  under  like  circumstances. 

2.  Praetioe:    CBoss-PBTmoN  r    affirmative  relief.    While  no  affirma- 

tive relief  can  be  afforded  the  defendant  unless  it  is  claimed  in  a 
cross- petition,  yet  where  such  relief  has  Ijeen  granted  in  the  court 
below,  without  objection,  the  deci-ee  will  not,  for  that  reason,  be 
reversed  on  appeal. 

Appeal  from  Plymouth  Circuit  Court. 

Friday,  April  19. 

This  is  an  action  in  equity  to  set  aside  and  declare  void^ 
upon  the  ground  of  fraud,  a  certain  conveyance,  by  warranty 
deed,  of  eighty  acres  of  land  in  Plymouth  county,  Iowa,  made 
by  defendant  Aherin  and  wife  to  defendant  McGann,  on  Oc- 
tober 9,  1875,  and  to  subject  said  land  to  the  lien  of  an 
attachment  sued  out  of  the  District  Court  of  Plymouth  county, 
in.  an  action  wherein  Kellogg  &  Harris  were  plaintiflFs  and 
the  above  named  Daniel  Aherin  was  defendant ;  said  suit  in 
attachment  having  been  commenced  upon  a  foreign  judgment 
rendered  in  the  Circuit  Court  of  Sauk  county,  Wisconsin,  on 
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Septemlier  SO,  1875,  against  defendant  Aherin,  and  in  faTor 
of  plaintifffi  herein,  for  four  hundred  and  twenty-nine  dollarn 
and  sixty-one  cents  debt,  and  one  hundred  and  thirty  dollars 
and  &ix  eents  costs.  After  the  commencement  of  this  action 
the  plaintiffs  recovered  judgment  against  the  defendant 
Aherin,  in  said  attachment  suit,  for  the  sum  of  five  hundred 
and  sixty-nine  dollars  and  sixty^seven  cents,  and  costs ;  and 
the  land  in  controversy  was  ordered  sold,  to  satisfy  the  judg- 
ment. The  defendant  McGann  denies  that  he  received  the 
deed  in  question  for  the  purpose  of  defrauding  the  creditors 
of  Aherin^  and  alleges  that  he  purchased  in  good  faith,  and 
paid  a  yaluable  consideration.  Defendant  prays  that  the 
writ  of  attachment  be  declared  nuU  and  void,  and  that  the 
title  to  the  land  be  quieted  in  him. 

The  court  dismissed  plaintiffs'  petition,  and  quieted  the 
title  to  the  lands  in  controversy  in  the  defendant  McGann. 
The  plaintiffs  appeal. 

Si^^uhk  Bros,,  for  appellants. 

A,  W.  Dudley,  for  appellee  McGann. 

Day,  J, — ^I.  The  evidence  shows  clearly  that  the  defendant 
McGann  paid  a  sufficient  consideration  for  the  land.  It  is 
incumbent,  therefore,  upon  the  plaintiffs  to  prove  fraud  upon 
the  part  of  the  grantor,  and  participation  in  the  fraud  upon 
the  part  of  the  grantee,  so  far  as  to  have  knowledge  of  the 
grantor's  fraudulent  purpose,  or  knowledge  of  such  other  facts 
and  circumstances  as  ought  to  have  put  the  vendee  upon  such 
intiiiiry  as  would  have  led  to  an  ascertainment  of  the  truth,  or 
as  will  afford  reasonable  ground  for  the  inference  that  he  pur- 
posely or  negligently  omitted  to  make  such  inquiries  as  an 
ordinarily  prudent  man  in  the  same  situation  would  make. 
Steelt'  r*  Ward,  25  Iowa,  637 ,  Drummond  v.  Covse,  39  Id.,  442 ; 
HopktNs  V,  Lankton,  30  Wis.,  380.  The  burden  of  proof  is 
upon  the  plaintiffs  to  establish  these  facts  by  satisfactory  evi- 
dence.    Fraud  will  never  be  imputed  when  the  facts  upon 
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which  it  is  predicated  may  consist  with  honesty  and  purity  of 
intention.  Lifman  v.  Cessfard,  15  Iowa,  229 ;  Schojicld  v.  HUml, 
33  Id.,  175  ;  Drammond  v.  CoMe,  39  Id.,  443. 

Testing  the  evidence  by  the  principles  enunciated  in  the 
foregoing  cases,  we  are  unable  to  find  affirmatively  that  the 
defendant  McGann  is  chargeable  with  a  fraudulent  purpose. 
All  the  facts  and  circimistances  proved  may  reasonably  con- 
sist with  honesty  of  purpose  upon  his  part.  The  evidence 
falls  short  of  that  satisfactory  chaiticter  which  should  be 
required  in  order  to  attach  a  fraudulent  purpose  to  the  defend- 
ant McGann,  who  seems  to  stand  entirely  indifferent  as  to 
Aherin,  and  to  have  no  motive  to  assist  him  in  the  perpetra- 
tion of  a  fraud.  The  case  involves  simply  a  question  of  fact. 
A  review  of  the  testimony  in  detail  would  swell  the  volume  of 
our  reports  without  subserving  any  practical  or  useful  pur- 
pose. 

Upon  a  careful  examination  of  the  evidence  submitted,  we 
are  satisfied  with  the  finding  of  the  court  below,  dismissing 
plaintiffs'  petition. 

II.  It  is  claimed  that  the  court  erred  in  quieting  the  defend- 
ant's title  against  the  plaintiffs,  as  prayed  in  the  defendant's 
1.  practick:     answer,  because  the  defendant  filed  no  cross-bill. 
ifflJSJtive*'"'  Affirmative  relief  can  properly  be  claimed  only 
^^^'  by  cross-petition.     But  no  objection  was  taken  to 

the  form  of  the  pleadings  in  the  court  below.  Such  objection 
ought  not,  therefore,  to  avail  now.  We  are  not  unmindful 
that  the  case  of  McGregor  v.  McGregor,  9  Iowa,  77,  seems  to 
be  opposed  to  this  view,  but  our  conclusion  is  more  in  har- 
mony with  the  more  liberal  spirit  of  legislation  and  judicial 
•onstruction  which  prevails  at  the  present  day. 

Affibmbd, 
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;  u  "Si  Christ  v.  Polk  County. 

.'**[J   *fj  1,  Fwi  ;  f'TTT  MARSUAT..     Under  section  536  of  the  Code,  the  marshal  of 

I  4H    4hJ2I  .11  •  1  •I'll'* 

Ijior  533)  a  city  m  not  entitled  to  recover  from  the  county  in  winch  the  oily  i--* 

^  .  local ed  for  services  rendered  in  the  administration  of  the  criminal 

law. 

Appeal  from  Polk  District  Court. 
Friday,  April  19. 

The  plaintiflf  was  marshal  of  the  city  of  Des  Moines  from 
the  let  thky  of  April,  1876,  until  the  commencement  of  tliis 
aitirm.  As  such  marshal  he  made  arrests,  served  processes, 
and  did  other  acts  incumhent  upon  him  as  duties  pertaining 
to  his  office  in  cases  wherein  the  State  of  Iowa  was  plaintiff. 
This  action  is  hrought  to  recover  of  Polk  county  for  fees  in 
guch  cases.  Tlie  parties  made  a  stipulation  in  regard  to  tlie 
facts,  and  also  as  to  what  questions  of  law  should  he  submit- 
ted to  the  court.     The  stipulation  is  in  the  following  words : 

''1.  It  is  agreed  that  the  plaintiff  was,  at  the  time  the  ser- 
ies hereinafter  referred  to  were  rendered,  the  duly  appointed 
and  qualilied  marshal  of  the  city  of  Des  Moines,  in  the  said 
county  of  Polk. 

'*2.  That  if  the  questions  of  law  herein  submitted  to  the 
€()urt  shall  be  decided  in  favor  of  the  plaintiflf,  then  it  is 
agi-eed  that  he  may  have  judgment  for  whatever  amount  the 
records  of  the  police  court  of  said  city  show  him  entitled  to,  as 
fees  as  such  marshal  involved  in  this  suit,  either  as  sheriff's 
Of  constable's  fees,  as  shall  be  determined  by  the  court." 

The  following  questions  of  law  are  subiriitted  to  the  court : 

"1,  Is  the  plaintiflf,  as  marshal,  entitled  to  any  fees  as 
claimed  against  the  defendant? 

"2.  If  so,  is  he  entitled  to  sheriflf*B  or  constable's  fees?  If 
to  both,  then  in  what  cases  ? 

"3.     Has  the  police  court  of  the  city  of  Des  Moines,  as  a 


K. 
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court  of  record,  jurisdiction  to  send  persons  to  the  reform 
school? 

**4.  Is  the  marshal  entitled  to  fees  for  each  calendar  day 
for  attending  trial,  when  more  than  one  trial  is  had  on  the 
same  day,  or  is  he  entitled  to  one  dollar  for  attending  each 
trial,  and  when  more  than  one  trial  is  had  on  the  same  day?'* 

The  court  made  a  finding  as  follows : 

"1.  The  plaintiff,  as  marshal,  is  entitled  to  fees  against  the 
defendant  as  follows :  In  such  cases  as  pertain  to  the  police 
court  as  a  court  of  rocord,  contradistinguished  from  State 
cases  triable  by  a  justice  of  the  peace,  and  State  cases  that  may 
be  heard  by  a  magistrate,  he  is  entitled  to  sheriff's  fees.  In 
all  cases  coming  within  the  jurisdiction  of  a  justice  of  the 
peace,  and  a  magistrate,  he  is  to  have  the  fees  of  a  constable 
only. 

"2.  The  police  court  is  a  court  of  record,  and  has  a  right 
to  send  persons  to  the  reform  school  of  the  State. 

"3.  The  marshal  is  entitled  to  fees  as  per  case,  and  not 
by  the  day,  except  when  a  case  runs  over  a  day,  when  he  is 
entitled  to  a  case  fee  and  one  dollar  for  each  extra  day. " 

The  defendant  excepted  to  the  finding  of  the  court  as  to  the 
first  and  third  questions  submitted,  and  also  as  to  the  fourth 
question  submitted,  so  far  as  it  holds  that  the  plaintiff  is  enti- 
tled to  fees  as  per  case,  and  not  per  day,  and  also  as  to  its 
ruling  when  the  case  rmis  over  a  day. 

The  plaintiff  excepted  to  the  ruling  so  far  as  it  holds  that 
the  plaintiff  can  recover  only  constables'  fees  for  such  cases 
as  come  within  the  jurisdiction  of  justices  of  the  peace  and 
magistrates.     Both  parties  appeal. 

Maxwell,  Lee  dt  Witter,  for  plaintiff. 

L.  G,  Bannister^  for  defendant. 

Adams,  J. — ^In  the  view  which  we  have  taken  of  the  case,  it 
1.  rwa:  city  wiU  be  ucccssary  to  determine  only  the  first  qucs- 
marahai.  ^j^^  ^j  j^^  Submitted. 

The  plaintiff's  claim  for  fees,  as  against  Polk  county,  is 
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based  upon  section  530  of  the  Code.  That  section  provides 
that  a  city  marshal  "shall  have,  m  the  discharge  of  his  proper 
duties,  like  powers,  be  subject  to  like  resi)onsibilities,  and 
shall  receive  the  same  fees  as  sheriflFs  and  constables  in  sim- 
ilar cases. "  The  plaintiff  claims  that  he  has  i)erformed  ser- 
vices of  the  same  character  as  those  which  devolve  upon  a 
sheriff,  and  tiiat  the  fair  meaning  of  the  statute  is,  that  m  such 
cases  he  shall  not  only  receive  the  same  amount  of  fees,  but 
shall  receive  them  from  the  same  source. 

So  far  as  the  source  is  concerned  from  which  the  fees  are 
receivable  (and  this  is  the  only  question  which  we  propose  to 
consider)  we  do  not  think  that  the  statute  is  susceptible  of  the 
construction  which  the  plaintiff  would  put  upon  it.  Holding, 
then,  that  it  is  not  provided  by  statute  that  the  county  is  liable, 
we  do  not  think  it  can  be  so  regarded.  It  is  urged,  how- 
ever, by  plaintiff  that  an  express  provision  is  not  necessary. 
It  is  said  that  there  are  many  public  officers  for  whom  the 
statute  makes  no  express  provision  as  to  the  source  from  which 
payment  for  their  services  is  to  be  derived,  and  that  the  log- 
ical result  of  the  doctrine  enunciated  would  deprive  such  offi- 
cers of  all  payment  for  their  services.  To  this  we  think  it 
may  be  said  that  in  the  absence  of  such  provision  the  source 
of  payment  would  ordinarily  be  sufficiently  indicated  by  the 
character  of  the  services  or  the  character  of  the  office.  The 
services  for  which  payment  is  sought  in  this  case  were  ren- 
dered by  the  plaintiff,  as  marshal  of  the  city  of  Des  Moines. 
His  office  was  a  city  office.  Ordinarily  city  officers  are  pre- 
sumed to  be  payable,  not  by  the  county,  but  by  the  city.  Such 
a  presumption  must  prevail  in  this  case,  in  the  absence  of  an 
express  provision,  xmless  there  is  something  in  the  character  of 
the  stfrviccs  which  calls  for  a  different  determination. 

Ill  su|>port  of  the  plaintiff's  view,  it  may  be  said  that  the 
serviccB  were  rendered  in  the  administration  of  the  criminal 
laws  of  the  State,  the  expenses  of  which  administration  are 
eertainly  for  the  most  part  made  by  law  chargeable  upon  the 
counties.  But  no  one  will  deny  that  it  is  competent  for  the 
Legislature  to  impose  such  expenses  in  pari  upon  cities.    We 
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think  il  virtually  so  provided  in  providing  the  duty  of  city 
marshals.  And,  to  our  mind,  the  provision  is  not  unreason- 
able. The  citizens  of  a  city  are  a  part  of  the  general  public, 
and  as  such  they  have  a  general  interest  in  the  suppression 
of  crime.  In  addition,  they  have  what  might  not,  perhaps, 
improperly  be  called  a  local  interest,  resulting  fro^i  the  local 
aggregation  of  property  and  people.  The  city  marshal  is 
provided  as  a'  peace  oflfioer,  in  addition  to  the  coimty  and 
township  force  of  peace  officers.  So  far  as  he  earns  fees  in 
enforcing  the  criminal  law,  we  think  that  the  city  may  prop- 
erly enough  be  charged  with  the  payment.  At  all  events 
we  do  not  think  that  they  are  chargeable  upon  the  county. 

Upon   the  plaintiff's  appeal,  the   judgment   of  the   court 
below  must  be  affirmed,  and  upon  the  defendant's 

,  Reversed. 


York  v.  Wallace. 

1.  Goatnet :  EvroENCE :  variance.  Where  the  contract  declared  on  wag 
an  agreement  that  the  judgment  debtor  would  elect  to  have  his 
land  sold  subject  to  redemption  rather  than  by  appraisement,  and  the 
evidence  showed  the  agreement  to  be  an  offer  by  the  debtor  to  convey 
the  land  subject  to  the  debt,  it  was  held  that  the  evidence  did  not 
establish  the  contract. 

1  lattmetioa :  assumption  of  fact  not  proved.  An  instruction  is 
erroneous  which  assumes  an  allegation,  not  established  by  the  evi- 
dence, to  be  true. 

Arypeal  from  Marsludl  DUtrict  Court. 

Friday,  April  19. 

Action  for  damages  for  breach  of  an  alleged  oral  contract. 
The  defendant  denies  the  contract.  The  contract,  if  any,  was 
made  between  the  defendant  and  one  Weeks.  Weeks  assigned 
his  claim  for  damages  to  the  plaintiff,  York.  The  circum- 
stances under  which  the  alleged  contract  was  made  are  as 
Vol.  XLVin — 20 
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follows :  Weeks  bought  one  hundred  and  sixty  acres  of  land 
of  the  plaintiflf,  York,  and  gave  him  three  promissory  notes, 
one  for  five  hundred  dollars,  one  for  one  thousand  dollars,  and 
a  third  for  five  hundred  dollars.  York  indorsed  the  first  two 
notes  to  one  Boardman,  and  the  thii-d  to  the  defendant,  Wal- 
lace, who  indorsed  it  to  Boardman.  York,  therefore,  became 
liable  as  indorser  upon  all  the  notes,  and  Wallace  upon  one 
of  them.  The  notes  were  secured  by  mortgage  upon  the  land 
purchased .  Boardman  foreclosed,  obtaining  judgment  against 
TVeeks  and  York  for  the  whole  amount,  and  against  Wallace 
for  the  amount  of  the  note  indorsed  by  him.  An  execution 
was  issued  in  pursuance  of  the  decree  of  foreclosure,  and  the 
mortgaged  premises  were  sold  subject  to  redemption.  The 
contract,  if  any,  was  made  just  prior  to  the  issuance  of  exe- 
cution.    It  is  set  out  in  the  petition  in  the  following  words: 

"Defendant  (Wallace)  agreed  that,  in  consideration  that 
Weeks  would  file  an  election  to  have  said  mortgaged  premises 
sold  subject  to  redemption,  he,  said  Wallace,  would  redeem 
the  same  from  sheriff's  sale,  and  pay  off  and  satisfy  the  judg- 
ment, and  thereby  relieve  the  said  Weeks  from  the  obligation 
of  said  judgment,  and  hold  him  hannless  on  account  thereof." 

Weeks  filed  an  election  to  have  the  land  sold  subject  to 
redemption.  It  was  bid  in  by  Boardman,  the  execution  cred- 
itor, for  one  thousand  dollars,  being  less  than  one-half  the 
debt.  Wallace  did  not  redeem,  but  purchased  of  Boardman 
the  certificate  of  redemption  and  balance  of  judgment,  acquired 
a  sheriff's  deed,  and  collected  the  balance  of  the  judgment  fi*om 
York.  York  then  purchased  of  Weeks  his  claim  for  dam- 
ages against  Wallace,  and  he  brings  this  action  to  recover  the 
same.  There  was  a  trial  by  jury,  and  verdict  and  judgment 
for  the  plaintiff  for  one  thousand  three  hundred  and  thirty- 
eight  dollars  and  fourteen  cents.     Defendant  appeals. 

Boardvian  Jt  WiUiams,  for  appellant. 

Henderson  dt  Merriam  and  Caswell  d  Meeker,  for  appellee. 
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Adamb,  J. — The  defendant  assigns  as  error  the  giving  of  an 
instruction  which  is  in  these  words :  "If  the  jnry  find  from 
1.  coktkact:     the  evidence  that  the  defendant  Wallace  made  an 

evidence: 

variance.  oral   contract  with  H.  M.  Weeks,  that  the  said 

Weeks  should  file  his  election  to  redeem  the  land  described  in 
the  petition,  and  that,  upon  Weeks  so  doing,  Wallace  would 
assume  and  pay  oflf  the  judgment  against  Weeks,  and  take  the 
land,  and  that  by  the  terms  of  the  contract  the  same  was  to 
be  performed  within  one  year,  and  that  the  said  Weeks  filed 
said  election  in  performance  of  his  part  of  the  contract,  and 
you  further  find  that  the  defendant  failed  to  perform  his  part 
of  the  contract,  that  is,  failed  to  pay  oflf  the  judgment  against 
said  Weeks,  and  you  further  find  that  Weeks  has  duly  assigned 
to  plaintiflF  his  right  of  action :  if  you  find  these  facts  the  plain- 
tiff is  entitled  to  recover." 

The  defendant  insists  that  there  was  no  evidence  tending  to 
prove  such  contract  as  is  described  in  the  petition  and  in  the 
instruction.  To  prove  the  contract  the  plaintiflF  called  Weeks, 
who  testifie4  in  these  words:  "In  the  spring  of  1871,  the 
defendant  and  an  old  gentleman  came  to  have  me  elect  to 
redeem  the  land.  I  told  him  that  I  did  not  wish  to — did  not 
feel  able,  did  not  expect  to,  and  would  rather  have  it  sold  sub- 
ject to  appraisement,  thinking  that  more  would  be  realized, 
and  having  no  other  means  to  pay  the  claim.  They  went  on 
to  state  that  I  could  have  the  use  of  the  place  one  year,  and 
I  said  I  wanted  nothing  to  do  with  the  farm  if  I  could  only 
get  clear  of  the  judgment,  and  I  proposed  to  give  immediate 
possession  if  he  would  assume  the  debt  in  pUice  of  having  the 
farm  sold  subject  to  redemption,  and  he  said  he  would  do  so. " 
The  contract,  as  shown  in  evidence,  it  will  be  seen  is  diflferent 
from  that  declared  on.  As  shown  in  evidence,  the  considera- 
tion of  the  defendant's  promise  was  the  farm  itself,  with  the 
immediate  right  of  possession.  As  shown  in  the  petition,  the 
consideration  was  merely  the  filing  an  election  by  Weeks  to 
liave  the  land  sold  subject  to  redemption.     As  shown  in  evi- 
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deuce,  it  appears  to  have  been  provided  that  the  land  should 
not  be  sold  subject  to  redemption. 

The  evidence,  therefore,  does  not  establish  the  contract 
declared  on,  but  shows  terms  inconsistent  with  it.  The 
instruction  assumed  that  the  jury  might  find  from  the  evi- 
dence that  the  contract  had  been  established,  and  in  this  we 
think  that  the  instruction  was  erroneous.  Some  confusion 
seems  to  have  arisen  by  an  attempt  to  show  a  contract  made 
later,  and  by  letter.  Weeks  testified  that,  after  the  oral  ecu- 
tract  was  made,  he  received  from  the  defendant  a  letter 
(which  he  has  since  lost),  in  which  defendant  requested  that 
Wesks  should  tile  an  election  for  redemption,  and  stated  that 
defendant  would  see  that  the  judgment  was  paid.  This  letter 
to  Weeks  seems  to  be  relied  upon  by  plaintiff,  and  yet  it  is 
evident  that  it  cannot  be,  properly.  In  the  first  place,  the 
plaintiff  declares  upon  an  oral  contract,  and  proves  an  oral 
contract  previously  made.  In  the  second  place,  it  does  not 
appear  that  Weeks  notified  defendant  that  he  would  assent 
to  the  defendant's  proposition  as  contained  in  the  letter. 
Indeed,  it  appears  that  not  a  word,  by  letter  or  otherwise, 
passed  between  Weeks  and  the  defendant  until  long  after 
the  execution  sale,  and  the  expiration  of  th^  time  of  redemp- 
tion. 

An  interesting  question  has  been  presented  by  counsel  in 
regard  to  the  nature  of  the  consideration  of  the  defendant's 
promise  as  averred  in  the  plaintiff's  petition. 

It  is  insisted  by  the  defendant  that  the  filing  of  an  election 
|or  redemption  cannot  be  regarded,  in  contemplation  of  lawi 
as  suffering  a  disadvantage,  and  so  would  not  constitute  a 
sufficient  consideration  for  the  defendant's  promise.  With 
the  view  we  have  taken  of  the  case,  it  is  unnecessary  to  deter, 
mine  this  question.  Tlie  oral  contract  testified  to  by  Weeks 
es^iluded  such  consideration,  and  set  up  a  different  one,  to- 
wit :  an  agreement  to  grant  the  farm.  Had  the  averment 
been  such  as  to  admit  evidence  of  an  agreement  to  grant  the 
farm^  the  defendant  contends  that  the  evidence  offered  wM 
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fatally  defective  in  that  it  was  not  in  writing,  and  this  posi-. 
tion,  we  think,  is  well  taken.  The  plaintiff  contends  that  the 
filing  of  an  election  for  redemption  was  a  part  performance. 
In  our  opinion  it  could  not  have  that  effect.  It  was  not  a 
part  of  the  contract,  so  far  as  shown  in  evidence,  and  what 
was  done  does  not  appear  to  have  been  done  with  refer- 
ence to  it.  Sweeney  r.  O'Hora,  43  Iowa,  36.  We  are  aware 
that  Weeks  reiterates  that  he  would  not  have  filed  an  election 
but  for  the  contract.  But  the  contract,  as  testified  to  by  him 
as  made  prior  to  the  receipt  of  the  letter,  was  designed  to 
obviate  the  necessity  of  a  sale,  and,  of  course,  the  necessity 
of  filing  an  election  for  redemption. 
We  think  that  the  judgment  of  the  District  Court  must  be 

Bbvbbsbd. 


Habtman  v.  Andebsok. 


1.  TiaSale:  redemption.  The  treasurer  has  no  right  to  disregard  the  act 
of  the  auditor  in  permitting  redemption  from  tax  sale  to  be  made,  and 
after  such  redemption  to  execute  a  deed  to  the  tax  purchaser. 


Appeal  from  Warren  Cirndt  Cowrt. 
Friday,  April  19. 

On  the  9th  day  of  October,  1872,  the  plaintiff  purchased  a 
eertain  tract  of  land  at  tax  sale  for  the  delinquent  taxes  for 
the  year  1871.  The  land  was  redeemed  from  the  sale  by 
Julius  A.  Euck,  on  the  6th  day  of  October,  1874. 

This  action  was  brought  against  the  defendant,  who  is 
treasurer  of  Warren  county,  to  set  aside  the  redemption  which 
it  is  alleged  was  improperly  made,  and  to  compel  the  defend- 
ant to  make  a  tax  deed  to  plaintiff  for  said  land. 

The  answer  denies  that  plaintiff  is  entitled  to  a  deed,  because 
the  land  was  redeemed  from  the  sale. 
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The  caase  was  tried  by  the  court.  The  petition  was  dis- 
miBBed.     Plaintiff  appeals. 

Todhunter  dt  Hartman,  for  appellant. 
Henderson  d  Berry,  for  appellee. 

BoTHHocK,  Gh.  J. — This  action  cannot  be  maintained.  That 
a  redemption  was  in  fact  made  is  not  questioned.  Section 
L  TAX  sAtmt  ^^1  ^^  *^®  ^^^^  provides:  "The  county  auditor 
mjcmpuon  g^all,  upou  application  of  any  party  to  redeem 
any  real  property,  *♦♦♦♦*  ^jid  being  satisfied 
that  Buch  party  has  a  right  to  redeem  the  same,  and  upon 
the  payment  of  the  proper  amount,  issue  to  such  party  a  cer- 
tificate of  redemption     ♦♦♦»♦/' 

It  does  not  appear  what  showing  of  a  right  to  redeem  was 
made  by  Kuck  to  the  auditor.  It  must,  therefore,  be  presumed 
that  it  was  sufficient.  The  treasurer  has  no  power  or  author- 
ity to  question  the  act  of  the  auditor,  and  make  a  deed 
regardless  of  the  redemption,  and  Julius  A.  Kuck*s  right  to 
redeem  cannot  be  determined  in  an  action  against  the  treas- 
urer. 

An  adjudication  against  the  treasurer  would  leave  the  rights 
of  the  redemptioner  the  same  as  if  no  adjudication  had  been 
had« 

Affibmed. 


The  State  v.  Archer. 


FTft4!tlo«  :  CONTEMPT.  A  witness  who  is  in  contempt  may  be  arrested 
upon  a  warrant  directing  the  arrest  in  vacation,  but  the  court  may 
fklsa  order  liis  discharge  by  the  officers  intrusted  with  the  writ,  upon 
hut  I  rixed  by  the  court.  These  proceedings,  however,  are  authorized 
utjly  in  a  case  of  actual  contempt,  and  when  neces«iiry  to  the  proper 
administration  of  justice. 
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Appeal  from  Montgomery  District  Cou/rt. 
Fbiday,  April  19. 

The  abstract  presents  the  facts  of  the  case  in  the  follow- 
ing language: 

"At  the  term  of  the  District  Court  of  said  county,  in  Novem- 
ber, 1877,  there  was  pending  the  case  of  the  State  of  Iowa  v. 
Wm.  d  S.  E.  Newton,  on  indictment  charging  said  defend- 
ants with  the  crime  of  keeping  a  nuisance ;  that  the  name 
of  appellee  herein  was  on  the  back  of  said  indictment, 
indorsed  as  a  witness  before  the  grand  jury,  and  was  the 
only  name  so  indorsed,  and  the  only  witness  the  State  had ; 
that  during  term  time,to-wit :  November  14th,defendant  herein 
was  duly  and  legally  subpoenaed,  in  said  county,  to  appear 
and  testify  in  said  case;  that  November  15th  said  case  was 
called  for  trial,  and  appellee  duly  called  as  a  witness,  but 
made  no  answer,  and  did  not  appear,  whereupon  the  district 
attorney  asked  for  an  attachment  against  appellee,  that  he 
might  be  dealt  with  as  for  a  contempt,  which  writ  was 
accordingly  issued,  and  said  case  continued  for  the  term. 
Afterwards,  on  the  —  day  of  November,  1877,  it  being  the 
last  day  of  said  term  of  court,  said  court  being  about  to 
adjourn  until  court  in  course,  and  the  sheriff  and  his  deputies 
not  being  able  to  find  appellee,  nor  make  his  arrest  by  virtue 
of  said  writ,  the  district  attorney  asked  that  an  order  might 
be  issued  directing  the  sheriff  to  arrest  him,  though  it  be  in 
vacation,  wherever  found  in  said  county,  and  that,  if  arrested, 
that  appellee  might  be  admitted  to  bail,  in  responsible  sum, 
requiring  him  to  appear  at  the  next  term,  to  answer  of  said 
contempt,  all  of  which  the  court  refused,  and  discharged  said 
attachment,  to  which  rulings,  on  said  day,  the  district  attor- 
ney then  and  there  excepted." 

The  State  appeals. 
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Smith  McPhersony  District  Attorney,  for  the  State. 

No  appearance  for  the  appellee. 

Bkck,  J. — I.  The  witness,  being  in  contempt,  could  have 
been  brought  before  the  court  upon  a  warrant  returnable  at  a 
given  day.  Code,  §  3496.  There  is  no  reason  why  this  day 
1.  fractick:  ™^*y  ^^^  ^  ^f  ^  subsequent  term  of  the  court,  if 
eiHitempi.  ^jj^  administration  of  justice  requires  it.  If  the 
ease  m  requires,  the  error  may  be  made  at  any  time.  But 
the  court,  in  view  of  such  an  arrest  before  the  return  day,  in 
favor  of  the  prisoner,  may  direct  his  discharge  upon  bail  to  be 
fixed  by  the  court.  The  officer  serving  the  warrant  would  be 
authorized  to  discharge  the  prisoner  ux)on  his  giving  bail  in 
the  required  amount.     Code,  §  4217. 

TheHe  proceedings  must  only  be  had  upon  an  actual  con- 
tempt, and  it  must  appear  that  the  proper  administration  of 
justice  demands  it,  as  in  a  case  where  the  witness  cannot  be 
arrested  at  all,  except  upon  a  warrant  which  may  be  served  in 
vacation.  The  issuing  of  such  a  writ  rests  in  the  discretion 
of  the  judge,  to  be  exercised  in  accord  with  the  law.  If  the 
discretion  is  abused,  it  is  error  which  the  court  will  correct. 

II.  The  record  does  not  show  that  the  discretion  to  be 
exerciBed  in  such  cace  was  abused  by  the  court  below.  We 
will  presume  that  the  court  has  acted  rightly  until  its  action 
haB  been  made  to  appear  erroneous.  We  will  presume  that, 
for  some  good  reason,  the  court  below  refused  to  issue  the 
writ,  as  that  the  necessity  for  the  writ  was  not  made  to 
appear,  or  that  the  witness  could  be  arrested  at  the  next  tena 
of  court,  or  other  matters  of  this  character. 

The  judgment  of  the  court  below  is 

Affirmed. 
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HsBVBY  y.  Sayeby  bt  al« 

Bqidtoblt  Jnrifdietion:  mistaks.    Equity  will  not  interfere  to  correet       r^  ^ 
the  terms  of  an  instrument  in  writing  on  the  ground  of  mistake,         "^    ^ 
unless  the  fact  of  the  mistake  be  established  l)eyond  a  reasonable 
doubt. 

■ortpige:  REiiKASK.  The  release  by  the  mortgagee  of  his  interest 
acquired  by  foreclosure  and  sale,  after  a  junior  mortgagee  has  set  up 
his  right  to  redeem,  will  not  have  the  effect  to  defeat  such  right. 


4.  ;  PARTY.    One  to  whom  the  senior  mortgagee  may  have  con- 

veyed his  interest,  acquired  by  the  foreclosure  and  sale,  is  not  a  neces- 
sary party  to  the  proceeding  to  enforce  the  right  of  redemption, 
provided  such  conveyance  be  made  pending  the  proceeding. 

4b  Pleading:  answer:  waiver  of.  The  failure  to  answer  a  cross- petition 
cannot  be  taken  advantage  of  on  appeal,  when  the  party  filing  it, 
instead  of  asking  for  a  default,  proceeds  with  the  tcial  as  though  in 
fact  the  pleading  had  been  answered. 

Appeal  from  Polk  Circuit  Court, 

Friday,  Aprh.  19. 

This  was  an  action  to  foreclose  a  mortgage.  A  decree  was 
rendered  for  plaintiff,  under  which  the  lands  were  sold  upon 
execution  to  plaintiff.  The  Charter  Oak  Life  Insurance  Com- 
pany was  a  defendant,  and  a  decree  by  default  was  rendered 
against  it ;  subsequently,  upon  its  petition,  the  decree  as  to 
it  was  set  aside,  and  a  hearing  awarded,  whereupon  the  court 
held,  and  so  decreed,  that  it  had  the  right,  as  a  junior  mort- 
gagee, to  redeem  the  lands  sold  within  a  time  prescribed. 
Before  the  expiration  of  the  time  for  redemption,  as  fixed  by 
the  decree,  the  insurance  company  filed  its  petition  for  a  mod- 
ification of  the  decree  allowing  it  to  redeem,  by  correcting  an 
alleged  mistake  therein,  whereby  part  of  the  land  was  omitted, 
which  it  has  the  right  to  redeem :  but  the  right,  on  account  of 
the  mistake,  is  not  secured  by  the  decree.     Upon  the  final 
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hearing  of  the  case  made  by  this  petition,  the  relief  therein 
prayed  for  was  granted,  and  the  correction  of  the  former 
decree  was  made.  The  plaintiff,  P.  G.  Hervey,  and  defend- 
ant J.  C.  Savery,  appeal.     The  facts  of  the  case  fully  appear 

in  the  opinion. 

Hiibbard,  Clark  d  Deacon,  for  appellants. 
NourUt  Kauffman  dt  Co.,  for  appellee. 

Bkck,  J. — I.  The  facts  necessary  to  a  clear  understanding 
of  this  case  are  as  follows:  In  1861,  SaflFord  Savery  exe- 
cuted to  Madison  Young  a  mortgage  upon  two  adjacent  tracts 
of  land,  one  of  twenty  acres,  the  other  of  thirteen  and  one- 
quarter  anres,  securing  purchase  money  of  the  property  to 
become  due  in  seven  years.  By  a  stipulation  in  the  mortgage, 
Savery  web  not  to  be  personally  liable  for  the  debt,  the  credit- 
or, rc^medy  being  limited  to  foreclosure  and  sale  of  the  land. 
Jsk  18tJ4,  Safford  Savery  conveyed  the  land  to  James  C.  Sa- 
very, In  consideration  of  an  extension  of  time  granted  by 
Young,  James  C.  Savery  guaranteed  the  payment  of  the  debt, 
and  executed  another  mortgage  upon  the  same  property 
described  in  the  first  mortgage  executed  by  Saflford  Savery, 
with  a  covenant  binding  the  mortgagor  not  to  set  up,  in 
defense  of  a  foreclosure  suit,  any  conveyance  made  to  him  by 
any  other  ]>erson  for  any  part  of  said  land. 

P.  M,  Casady,  administrator  of  the  estate  .of  Madison 
Young,  instituted  proceedings  to  foreclose  this  mortgage 
December  2-t,  1874.  Savery  and  wife  and  others,  who  need 
not  be  named  here,  were  made  defendants.  This  is  the 
action  ill  w^Iiich  the  controversy  arises  which  is  before  us  for 
determination.  By  an  amendment  of  the  petition,  it  is  shown 
that  plaintiff  did  not  seek  a  foreclosure  as  to  "the  north  half 
of  lot  seven  of  the  Pursley  estate,  it  being  the  tract  of  land 
now  known  as  J.  C.  Savery's  addition  to  the  city  of  Des 
Moinea,  and  being  the   same  tract   which   Madison  Young 
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released  from  the  mortgage  set  forth  in  the  petition  of  plain- 
tiff.''    No  foreclosure  and  sale  were  sought  against  this  land. 

Gasady,  as  administrator  of  the  estate  of  Toung,  assigned 
the  note  and  mortgage  to  plaintiff,  F.  G.  Hervey,  who  was 
substituted  as  plaintiff  in  the  place  of  Casady.  After  this 
substitution  a  supplemental  petition  was  filed,  making  the 
Charter  Oak  Life  Insurance  Company  a  defendant  and  alleging 
that  it  held  some  lien  or  claim,  which,  however,  was  inferior  to 
plaintiff's  mortgage.  Service  by  publication  was  had  upon  the 
insurance  company,  the  notice  alleging  that  foreclosure  was 
asked  upon  the  twenty-acre  tract  of  land. 

In  due  time  a  decree  was  rendered,  foreclosing  plaintiff's 
mortgage  upon  both  tracts  of  land,  without  excepting  there- 
from any  part  of  either.  Upon  this  decree  the  lands  were 
sold,  en  masse,  under  appraisement,  for  five  thousand  nine 
hundred  and  sixty  doUars  and  thirty  cents,  to  the  plaintiff,  F. 
fr.  Hervey. 

Within  the  time  allowed  by  law,  the  Charter  Oak  Life 
Insurance  Company  moved  to  set  aside  the  decree  on  the 
ground  that  notice  was  served  by  publication  only,  and  asked 
to  be  permitted  to. appear  and  defend  in  the  action.  The 
motion  was  sustained,  and  thereupon  the  insurance  company 
filed  its  answer  setting  up  that  it  was  the  holder  of  a  mort- 
gage executed  by  James  C.  Savery,  after  the  execution  of 
plaintiff's  mortgage  upon  the  twenty-acre  tract  of  land  covered 
by  plaintiff's  mortgage,  as  well  as  upon  other  real  estate,  to 
secure  the  payment  of  fifty-seven  thousand  four  hundred  and 
thirty  dollars.  The  answer  alleges  that  the  assignment 
of  the  mortgage  by  Casady  to  Hervey  was  colorable  only, 
being  for  Savery's  benefit.  Upon  a  trial  of  the  issue  pre- 
sented in  this  answer  the  court  found,  and  so  decreed,  that 
the  insurance  company  had  the  right  to  redeem  the  twenty 
acre  tract  from  plaintiff  as  held  by  him  under  his  purchase  at 
the  sheriff's  sale.  A  time  was  fixed  by  the  decree  withfn 
which  the  redemption  should  be  made.     Before  the  expiration 
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of  this  time  the  inRurance  company  filed  a  petition  asking 
for  a  nindification  of  the  decree,  so  ae  to  extend  its  right  of 
redemption  to  the  other  tract  of  land  covered  by  plaintiff's 
mortgage,  and  included  in  the  decree  and  sale  to  him. 

Herv^ey  answered  this  petition,  alleging  that  the  thirteeu- 
jvcre  tract  had  been  wholly  released  by  Madison  Young,  in  his 
life-time,  from  the  lien  of  his  mortgage,  and  that  it  was 
iiif  Jiuled  in  the  decree  through  mistake,  and  through  a  like 
mifitakt^  sold  upon  the  execution ;  that  the  provision  of  the 
decree  allowing  the  insurance  company  to  redeem,  which  lim- 
its tlmt  ri^'ht  to  the  twenty-acre  tract,  was  not  made  through 
mistalcf ,  but  was  entered  with  the  knowledge  and  consent  of 
the  company's  attorneys.  He  shows  that  after  the  decree 
allowing:  the  insurance  company  to  redeem,  and  before  its 
petition  asking  a  modification  thereof  was  filed,  he  had  sold  and 
conveyed  the  twenty-acre  tract,  and,  subsequently  to  the  filing 
of  the  last-named  petition,  he  had  released  to  J.  C.  Savery  all 
his  interest  in.  the  thirteen-acre  tract. 

Savery  filed  an  answer  and  cross-bill,  in  which  he  alleges 
that  he  paid  to  Young,  in  his  life-time,  a  part  of  the  debt 
secured  by  plaintiff's  mprtgage,  and  Young  then  agreed  to 
*  release  from  the  lien  all  of  the  thirteen-acre  tract ;  that 
the  releawe  executed  by  Young,  through  mistake,  discharges 
the  north  half,  and  no  more ;  that  Hervey  had  notice  of  the 
tnif  intention  of  the  parties  to  the  release,  and  the  insurance 
company  liad  knowledge  of  the  fact  when  the  decree  in  its 
favoi-  wRR  rendered.  He  prays  that  the  release  may  be  cor- 
rected so  as  to  conform  to  the  facts  and  intention  of  the 
partieR.  By  an  amended  petition  he  shows  thai,  prior  to  the 
lendition  of  the  decree  in  favor  of  Hervey,  he  had  sold  and 
conveyed  all  of  the  thirteen-acre  tract  to  divers  persons,  but 
does  not  name  them. 

.  The  cause  was  submitted  to  the  court  below  upon  written 
testimony.     It  is  triable  here  de  novo. 

The  Circuit  Court  found  that  the  release  executed  by  Young 
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covered  but  a  part  of  the  tliirteeu-acre  tract,  and  that  the 
insurance  company  was  authorized  to  redeem  the  other  part,, 
and  so  decreed.  Other  provisions  of  the  decree  will  be  here* 
after  stated. 

II.  In  our  opinion,  the  insurance  company  is  entitled  to 
have  the  correction  of  the  decree  as  sought  by  it,  unless  it.be 
found  that  the  land  in  question  was  intended  to  be  released 
by  Young,  and  the  release  did  not  so  provide  through  mistake. 

Her\  ey  had  a  mortgage  upon  two  tracts  of  land,  one  of 
wliich  was  covered  by  the  mortgage  of  the  insurance  com- 
pany. He  subjected  both  tracts  to  his  lien^^  and  purchased 
upon  the  foreclosure  decree  and  execution.  The  insurance 
company  may  be  substituted  to  the  rights  of  Hervey,  and  take 
his  place.  See  1  Story  Equity  Jurisprudence,  §  633,  and  notes^ 
This  rule  of  equity  is  admitted  by  counsel  for  appellants. 
Applying  this  doctrine  to  the  case  before  us,  we  must  hold 
that,  in  equity,  the  insurance  company  is  entitled  to  take  the 
place  of  Hervey,  as  to  the  thirteen-acre  tract  as  well  as  to  the 
other,  unless  Hervey*s  rights  thereto  were  cut  oS  by  the  release 
pleaded,  or  in  some  other  way. 

We  must  first  here  give  further  attention  to  the  facts  which 
are  specially  involved  in  the  question  of  mistake  in  the  release. 

The  thirteen-acre  tract  of  land  is  designated  in  the  testi- 
mony as  lot  7  of  the  Pursley  estate,  and  was  made  by  Savery 
1.  MuiTABLjB  an  addition  to  the  city  of  Des  Moines,  being  sub- 
minuke.  divided  into  lots.     A  street  was  laid  off  nearly 

through  the  middle  of  it,  running  east  and  west.  The  tract 
north  of  this  street  is  marked  "A,"  (block  "A,")  and  i& 
subdivided  into  twenty  lots.  An  alley  runs  through  the 
center,  parallel  with  the  street.  Along  the  street  on  the  south 
another  block  is  laid  off  into  ten  lots,  and  is  marked  "B." 
The  south  part  of  the  tract  is  not  subdivided  into  lots ;  it  is 
somewhat  less  than  half  of  the  whole  tract,  and  is  designated 
as  "lot  C"  upon  the  plat.  Two  creeks,  brooks,  or  streams 
are  traced  upon  the  map  as  running  through  it,  and  uniting 
near  its  south  line. 
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The  release  executed  by  Young  is  as  follows:  "I  hereby 
release,  for  a  valuable  consideration,  the  north  half  of  lot  No. 
7  of  the  Pursley  estate  from  a  certain  mortgage,  executed  on 
the  2d  day  of  March,  1801,  to  me,  for  five  thousand  dol- 
lars, by  Safford  Savery,  and  also  from  a  mortgage  executed 
the  5th  of  March,  A.  D.  1868,  by  James  C.  Savery,  to  me, 
to  secure  the  payment  of  the  above  five  thousand  dollars. 
The  whole  of  said  lot  No.  7  contains  thirteen  acres  and  eight- 
one-hundredths  of  an  acre ;  it  being  in  the  south-east  quarter 
of  section  5,  in  township  No.  78  north,  of  range  24  west ;  said 
north  part  of  lot  7  being  the  same  that  James  C.  Savery 
has  laid  out  into  city  lots. 

''April  4, 1S72.  Madison  Young.- 

Appellants  claim  that  the  release,  so  far  as  it  is  limited  to 
a  part  of  the  tract,  is  the  result  of  a  mistake  on  the  part  of 
Young,  who  wrote  it.  The  testimony  in  support  of  this  posi- 
tion is  meager  and  indefinite.  One  witness  testifies  that  he 
was  present  when  Savery  informed  Young  that  he  "had  plat- 
ted and  laid  off"  the  tract,  and  was  anxious  to  dispose  of  the 
lots,  and  the  mortgage  was  an  obstacle  to  the  sale ;  he  there- 
fore wislied  to  pay  it  off.  Young  did  not  want  all  of  the 
money,  but  proposed  that  he  would  accept  a  part,  and  would 
release  tbe  tract  from  the  lien  of  the  mortgage.  This  was 
finaUy  ngrt-pd  upon,  and  Savery  paid  one  thousand  dollars. 
The  release  ^vas  afterward  brought  to  the  witness,  who,  acting 
for  Savery »  caused  it  to  be  filed  for  record  without  reading  it. 
The  testimony  of  another  witness  is  to  the  effect  that  he  bad 
an  impression,  gathered  from  conversations  with  Young,  that 
the  mortgage  was  a  lien  upon  the  twenty-acre  tract  and  no 
more. 

There  is  no  testimony  to  authorize  the  conclusion  that 
Young  did  not  express  his  exact  intention  in  the  release,  or 
that  he  made  any  mistake  at  all,  and  we  cannot  conclude  that 
such  intention  was  not  in  harmony  with  the  final  agreement 


f- 
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between  him  and  Savery.  We  must  presume  it  was,  and  the 
contrar}"  must  be  shown  in  order  to  authorize  us  to  conclude 
he  made  a  mistake  in  preparing  tlie  instrument.  Savery  and 
he  may  have  modified  the  agreement  testified  to  by  the  wit- 
ness in  a  subsequent  arrangement.  This  we  would  presume, 
rather  than  adopt  the  conclusion  that  this  was  a  mistake. 
But  it  by  no  means  appears  that  the  release  ^oes  not  express 
the  understanding  that  Young  had  of  the  agreement  testified 
to  by  the  witness.  Savery  desired  to  sell  the  lots  which  he 
had  laid  oflf.  The  south  part  of  the  tract,  marked  "C,"  con- 
tains several  acres ;  the  other  part  is  divided  into  lots  suitable 
for  dwellings.  It  is  highly  probable  that  Young  and  Savery 
both  understood  the  agreement  to  contemplate  the  release  of 
these  lots,  and  not  the  land  "C,"  not  laid  oflf  into  lots.  There 
are  other  reasons  wliich  we  could  mention  warranting  the 
conclusion  that  there  was,  in  fact,  no  mistake  in  the  release. 
But  we  are  not  required  to  find  that  there  was  no  mistake,  in 
order  to  uphold  the  release.  Unless  a  mistake  is  shown  by 
suflScient  proof,  the  instrument  will  be  regarded  as  valid  in 
its  present  form.  In  our  opinion  the  testimony  is  not  suf- 
ficiently clear  and  satisfactory  to  authorize  us  to  reform  the 
instrument  on  the  ground  of  mistake.  The  proof  should 
clearly  make  out  the  mistake,  and  sliould  "strike  all  minds  as 
being  unquestionable  and  free  from  reasonable  doubt."  1 
Story's  Eq.  Jurisp.,  §  157;  Gelpcke,  IVinshic  dt  Co,  v,  Blake, 
15  Iowa,  387.  In  our  opinion  it  is  far  short  of  these  require- 
ments. 

III.     The  testimony,  it  is  claimed  by  appellants,  shows  that 
Hervey  acquired  the  mortgage  with  the  knowledge  that  the 
2.  MORTGAoi: :    release    covered   the    whole   thirteen-acre   tract, 
iviwine.  rjijj^   evidence,   it    may  be   admitted,  is   to   the 

effect  that  Savery  so  informed  Hervey,  or  his  agent,  when  the 
mortgage  wa;  assigned  to  him.  Hervey  unites  with  Savery 
m  claiming  that  all  the  tract  was  released.  But  this  claim, 
singularly  enough,  is  only  made  after  the  insurance  company 
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comes  in  to  redeem.  The  decree  covered  the  whole  tract. 
The  whole  tract  v»as  sold  ou  the  execution,  was  purchased 
by  Hervey,  and,  a  year  having  nearly  expired,  the  insiurance 
company  appeared  in  the  case  and  was  in  due  time,  b}'  decree 
of  the  court,  permitted  to  redeem  the  twenty-acre  tract.  But 
the  insurftn(^e  company  discovered  that  it  had  the  right  to 
redeem  tlie  thirteen-acre  tract  also,  and  again  appears  in 
court  aiHt  asks  that  such  right  be  enforced.  Then  the  plain- 
tiff and  defendants  in  the  case  discover  that  ])la'iutiff  had  no 
right  wliatever  to  a  lien  on  any  part  of  the  thirteen-acre  tract, 
and  that  the  mortgage  was  acquired  by  him  with  full  notice 
therei>f .  He  thereupon  releases  his  rights  acquired  by  the  fore- 
closure and  sale  by  quitclaim  deeds  to  Savery  and  his  grantees. 
These  dee ils,  it  must  be  obser\ed,  were  executed  nearly  two 
years  after  the  decree  and  foreclosure,  and  plaintiff's  pur- 
chase upon  execution,  and  not  until  after  the  insurance  com- 
pany had  net  up  their  right  to  redeem.  It  must  be  remarked, 
too,  that  this  was  all  done  after  Hervey  had  become  fully 
secured  in  the  recovery  of  liis  debt  by  the  purchase  of  the 
laud,  which  he  could  hold  until  redemption  was  made  by  the 
X^aynient  of  the  full  amount  of  his  claim.  Under  all  these 
circumHtaiices,  a  coui-t  of  equity  will  not,  upon  testimony 
showing  this  agreement  of  these  parties,  defeat  the  right  of 
another  based  upon  the  record  made  by  the  parties  them- 
selves, which  is  inconsistent  with  the  harmony  now  prevailing 
between  tliem. 

But  if  Savery  did  give  notice  to  Hervey  that  the  release 
covered  tlie  whole  tract,  it  was  not  in  accord  with  the  fact,  for, 
HE  wB  have  seen,  it  related  to  a  part  only,  and  there  is  no 
ground  upon  which  it  can  be  reformed  or  changed. 

We  conclude,  therefore,  that  Hervey  did  have  a  right  to 
enfurce  his  lien  upon  the  thirteen-acre  tract ;  having  done  so, 
the  insurance  company  may  take  his  place. 

The  decree  of  the  court  below  finds  that  lot  "G"  of  the 
tract  in  question,  as  above  explained,  is  not  covered  by  the^ 
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release.  We  think  the  conclusion  correct.  It  is  quite  clear 
that  the  release  does  not  cover  that  lot ;  it  is  not  necessary  to 
inquire  whether  other  lots  are  not  covered  by  it,  as  the  insur- 
ance company  does  not  insist  that  any  other  part  than  lot 
"C*  is  outside  of  the  release. 

IV.  It  is  insisted  that  the  insurance  company  is  not  enti- 
tled to  the  reUef  asked  for  in  its  petition  last  filed,  because 
there  was  no  mistake  in  the  decree  first  rendered  in  its  favor. 
The  truth  is,  the  decree  granted  it  all  the  relief  prayed  for  in 
its  petition.  But  all  the  relief  to  which  it  was  entitled  was 
not  prayed  for,  through  a  mistake.  The  last  petition  is  in 
the  nature  of  a  supplemental  petition,  asking  full  relief  on  the 
ground  that  it  was  not  sought  in  the  first  through  oversight. 
We  think  the  testimony  shows  that  there  was  no  negligence, 
or  any  act,  on  the  part  of  the  insurance  company,  which 
would  deprive  them  of  the  right  to  seek  relief  in  the  supple- 
mental petition.  We  shaU  hereafter  see  that  no  right  had 
accrued  which  would  have  that  eflfect. 

V.  The  testimony  shows  that,  after  the  last  petition  of  the 
insurance  company  was  filed,  plaintiff,  P.  G.  Hervey,  con- 
3  .  conveyed  the  twenty-acre  tract  to  James  F.  Her- 

p»rty-  ygy^    n  ig  claimcd  that  he  is  a  necessary  party, 

and  the  insurance  company  can  have  no  relief  until  he  be 
brought  in.  He  acquired  his  interest,  if  he  have  any,  after 
this  proceeding  was  instituted,  and  will  be  bound  by  the  pro- 
ceeding against  his  grantors  as  though  he  was  himself  a  party. 

VI.  After  the  foreclosure  proceedings  were  commenced, 
Savery  conveyed  lot  "C"  to  Bangs,  who,  after  the  first  decree 
was  rendered,  conveyed  to  Helen  E.  Benedict  the  same  prop- 
erty. Subsequently  to  the  filing  of  the  insurance  company's 
last  petition,  Hervey  released  to  her  this  lot  by  quitclaim 
deed. 

It  is  insisted  that  Benedict  is  a  necessary  party.  She  is  in 
the  like  condition  of  James  F.  Hervey,  having  acquired  her 
interest  from  one  whe  took  it  from  Savery,  after  the  suit  was 
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braught.  When  she  acquired  her  interest,  the  decree  stood 
againBt  tlie  land,  and  it  is  not  claimed  that  she  acquired  the 
propt^rt\'  supposing  it  had  been  released.  She  had  notice  by 
the  record  of  the  suit  and  of  the  mortgage  held  by  the  insur- 
ant-e  company,  and  she  was  bound  to  take  notice  of  all  rights 
held  under  that  mortgage.  The  subsequent  proceedings, 
whi(^h  are  the  subjects  considered  in  this  appeal,  are  incidents 
growing  out  of  the  foreclosure,  which  she  is  presumed  to  have 
contemplated  when  she  accepted  the  deed  to  herself. 

VII.  The  decree  of  the  court  below  contains  a  provision 
intended  to  protect  the  rights  of  James  F.  Hervey  and  Mrs. 
Beiiediet,  by  requiring  them  to  be  notified  to  appear  and  show 
cause  why  the  money  paid  to  redeem  the  land  by  the  insur- 
ance company  should  not  be  paid  to  F.  G.  Hervey,  and  the 
money  to  be  retained  for  further  order  of  the  court,  unless 
JameB  F.  Hervey  and  Mrs.  Benedict  release  all  interest  they 
have  in  the  land.  This  provision  is  made  the  ground  of  objec- 
tions* We  will  not  inquire  whether  it  ought  to  have  been 
nnide.  F.  G.  Hervey  cannot  object,  for  he  has  transferred 
liis  interest  in  the  lands,  as  is  established  by  the  testimony. 
Mrs.  Benedict  and  J.  F.  Hervey  cannot  complain,  for  it  is 
intended  to  protect  them ;  the  insurance  company  does  not 
object,  and  Savery  cannot,  for  it  is  a  matter  in  which  he  has 
no  interest.  The  rights  of  parties  interested  in  the  subject- 
matter  of  the  action  may  be  protected  by  the  provision.  We 
will,  therefore,  let  it  stand. 

VIIL  The  appellants  insist  that  the  relief  prayed  for  by 
Savery  in  his  cross-petition,  namely,  the  refoimation  of  the 
.  4.  pi.*!Anirfo=  release  executed  by  Young,  must  be  allowed, 
wiTiver  cji.  because  the  insurance  company  did  not  reply  to 
the  cross-petition,  the  allegations  of  which  must  be,  therefore, 
admitted.  Counsel  for  the  insurance  company  insist  that  the 
pleading  of  Savery  cannot  be  regarded  as  a  cross-petition  for 
several  reasons,  which  need  not  be  here  stated.  We  do  not 
concur  with  them.     We  think,  however,  that  we  must  presume 
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an  answer  to  the  cross-petition  was  filed  by  the  insurance  com- 
pany. The  appelknts  in  the  court  below  did  not  claim  that 
the  pleading  had  not  been  answered.  Tliey  introduced  testi- 
mony to  support  the  pleading  in  question,  just  as  though  it 
had  been  denied,  and  conducted  the  case  there  and  here  in 
precisely  the  same  manner  they  would  have  proceeded  had  an 
issue  been  taken  upon  the  cross-petiticn.  Good  practice 
demanded  that  they  should  have  taken  a  default  upon  the  cross- 
petition,  if  it  had  not  been  answered,  thus  relieving  the  court 
below  and  this  court  of  the  labor  of  examining  testimony 
which,  under  the  law,  was  not  needed,  if  there  had  been  no 
reply,  to  support  the  right  to  the  relief  claimed  by  the  plead- 
ings. They  have  acted  in  the  management  of  the  case  as 
though  an  answer  had  been  filed  to  the  »^.ross-petition ;  the 
other  parties  and  the  court  have  met  them  with  like  action. 
Good  conscience  and  fair  practice  demand  that  they  shall  not 
now  be  heard  to  urge  as  an  objection  the  v/ant  of  a  pleading 
which,  by  their  acts,  they  have  all  through  the  progress  of  the 
case  admitted  was  on  file.  We  must  presume  that  there  was 
filed  at  the  proper  time  a  reply  to  the  cross-petition.  Any 
other  conclusion  would  lead  to  the  grossest  injustice. 

No  other  questions  demand  attention.     The  decree  of  the 
Circuit  Court  is 

Affibmed. 
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ig!LJ^I  1.  Taxation :  CORPORATION  :  MUNICIPAL  CORPORATIOK.    A  water  company, 

jjj   i^  whicU  supplies  the  city  with  water,  whose  rates  are  reguhited  by  the 

II^mB  city  council,  and  which,  by  the  terms  of  the  ordinance  conferring 

its  powers,  nmy  be  purchased  at  a  fixed  price  by  the  city,  is,  never- 
theless, a  private  corporation,  and  its  property  is  subject  to  taxation. 

2.  : :   EXTINCTION   OF  FiRBB.     Nor  is  its  property  exempt 

from  taxation  by  section  7!)7  of  the  Code,  since  its  prinmry  and  exclu- 
sive use  is  not  lor  the  extinction  of  fires. 

AssKssMENT.    The  real  and  persoaul  property  of  such 


a  corponition  may  be  assessed  to  the  company,  and  must  be  so  assessed 
when  the  shares  of  the  company  hare  not  been  otherwise  assessed. 

4.  : :  — .     The   land,   buildings,  machinery  and  water 

mains  are  all  real  estate,  and  the  mains  are  subject  to  assessment  in 
the  township  where  the  machinery  which  propels  the  water  through 
I  hem  is  situated. 

5.  :  BquALiZATioN:  APPEAL.     Where  an  appeal   is  taken  by  the 

lax -payer  from  an  assessment  fixed  by  the  board  of  equalizatioD;  the 
amount  of  the  assessment  cannot  be  raised  by  the  court  to  which  the 
appeal  is  taken. 

fi,  :  ASSESSMENT  I  STATUTE.     The  Statute  authorizes  the  assessment 


of  the  property  of  corporations  the  same  as  that  of  individuals,  and 
aUo  the  assessment  of  the  shares  of  stock  to  the  individual  owners, 
and  taxation  under  either  method  is  legal. 

Appeal  from  Polk  Circuit  Court. 

Friday,  April  19. 

The  Des  Moines  Water  Company  was  incorporated  in  1871. 
The  general  nature  of  its  business,  as  set  forth  in  the  articles 
of  incorporation,  is  **the  construction  of  water  works,  and  the 
operation  and  use  of  the  same,  for  the  purpose  of  supplying 
the  city  of  Des  Moines  and  its  citizens  with  water.     *     *    ♦" 

By  an  ordinance  of  the  city  council  the  water  company 
was  empowered  to  build,  maintain  and  operate  wat^r  works 
in  said  city,  to  supply  said  city  and  its  inhabitants  with  pure 
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and  wholesome  filtered  water,  and  to  use  streets,  alleys  and 
avenues  of  said  city  for  laying  pipes.  Said  ordinance  further 
provides  that  said  company  shall  adopt  the  system  known  as 
Holly  Water-works,  and  maintain  the  same  in  such  condition 
as  to  be  capable,  at  all  times,  of  throwing  six  streams  at 
once,  one  hundred  feet  vertically,  through  a  one-inch  nozzle, 
and  said  company  shall  erect,  for  fire  purposes,  as  many 
hydrants  as  the  city  council  shall,  from  time  to  time,  direct, 
and  the  city  shall  pay  said  company  the  actual  cost  of  such 
hydrants,  which  shall  be  under  the  control  of  the  city  coimcil, 
and  the  fire  department  appointed  by  it. 

And  the  said  company  shall  furnish  to  said  city,  from  such 
hydrants,  all  the  water  necessary  for  washing,  cleaning,  cool- 
ing, sprinkling  and  draining  the  streets  and  alleys,  avenues, 
gutters,  sidewalks,  sewers  and  public  grounds,  not  to  exceed, 
however,  the  rate  of  one  hundred  thousand  gallons  daily 
for  each  ten  thousand  in  population,  and  the  city  may  attach 
to  each  of  such  hydrants  a  faucet,  from  which  water  may  be 
drawn  by  citizens  or  passers-by,  for  the  purpose  of  drinking, 
for  persons  and  animals. 

The  said  company  shall,  within  eighteen  months,  have  at 
least  ten  miles  of  pipe  laid  down  and  connected  with  the 
works,  and  shall  furnish  to  the  city  authorities  and  the  citi- 
zens upon  the  several  streets,  aveimes  and  public  grounds 
along  which  their  pipes  may  be  laid,  such  quantity  of  water 
as  they  may  desire,  and  shall  have  the  right  to  charge  the 
citizens  thereof,  for  such  water  as  may  be  supplied  them,  as 
much  and  no  more  than  the  average  price  paid  therefor  in 
other  cities  of  the  United  States  having  efficient  water-works, 
operated  by  private  companies.  The  city  shall  pay  to  said 
company  for  the  use  of  the  city  hydrants,  and  water  there- 
from, the  yearly  rent  of  two  thousand  dollars  per  mile  for  the 
first  five  miles  of  water  mains  laid,  and  fifteen  hundred  dollars 
for  the  second  five  miles  so  laid,  and  for  each  additional  mile 
such  sum  as  may  be  agreed  upon,  and  in  case  of  disagree- 
ment the  price  to  be  fixed  by  arbitration. 
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At  nil y  time  after  six  months  from  the  date  of  the  ordinance, 
on  givin^jj  six  months'  notice  to  the  president  and  directors  of 
said  water  company,  the  city  authorities  shall  have  the  right 
to  j>urehase  said  water- works,  together  with  all  land,  fixtures 
and  tippurtenanees,  hy  paying  to  said  company  the  amount 
nctually  expended  in  the  construction  of  the  works,  and  the 
purchase  of  their  grounds  necessary  for  the  use  thereof,  and  in 
cafle  thi'  net  receipts  from  such  works  shall  not  amount  to  ten 
per  cent  per  annum  on  the  actual  cost  thereof,  then  the  city 
Hhall  pay  in  addition  to  the  cost  aforesaid  such  further  sum 
a&,  when  added  to  the  net  receipts  of  said  company,  shall  be 
equal  to  ten  per  cent  on  the  cost  aforesaid. 

No  city  taxes  shall  be  levied  or  collected  on  the  works  of 
the  company,  or  on  the  stock  issued  thereby,  or  capital  neces- 
Harily  invested  and  employed  in  constructing  and  operating 
the  same,  for  two  years  from  the  date  of  the  ordinance. 

On  the  9th  day  of  May,  1871,  the  said  company  accepted 
the  rights,  privileges,  franciiises  and  duties  granted  to  and 
conferred  upon  it  by  said  ordinance. 

The  capital  stock  authorized  by  said  company  is  three  hun- 
dred thousand  dollars,  and  is  represented  by  shares  of  one 
hundred  dollars  each,  all  of  which  was  subscribed  for  prior  to 
the  year  1875,  and  owned  by  various  persons,  who  had  paid 
asseasmunts  thereon  of  twenty  per  cent.  Said  company  bor- 
niwed,  prior  to  1875,  two  hundred  thousand  dollars  for  the 
completion  of  said  works,  and  executed  deeds  of  trust  on  all  of 
its  property  to  secure  the  sanie,  and  such  debt  is  still  unpaid, 
except  the  interest.  The  city  owned  no  part  of  the  capital 
stuck,  and  had  no  interest  in  the  property  of  the  company, 
other  than  is  set  forth  in  the  ordinance  granting  said  company 
the  ri^ht  to  construct  said  works.  Said  company  erected  its 
water-works  in  the  years  1871  and  1872,  and  have  since 
maintained  and  operated  the  same,  and  have  furnished  to  said 
city  water  for  extinguishing  fires,  and  for  other  purposes  under 
the  contract  contained  in  said  ordinance  and  its  acceptance. 
In  t  xtin*^uishing  fires  in  the  city,  the  firemen  attach  their  hose 
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directly  to  the '  company's  pipes,  and  the  water  is  forced 
through  the  same  on  the  fire  by  the  direct  action  of  the  com- 
pany's engines  and  pumps. 

The  property  of  said  company  consists  of  eight  lots  in  the 
city,  upon  which  are  located  the  engines,  pumps,  boiler  rooms, 
and  machinery;  and  the  water-mains  or  pipes,  which  are 
laid  down  in  the  streets  and  attached  to  the  engines  and 
pumps  situated  upon  said  lots.  All  of  said  property,  with 
the  appurtenances,  is  and  was  necessary  for  the  successful 
operation  of  said  water-works. 

On  the  1st  day  of  January,  1875,  said  company  had  more 
than  ten  miles  of  water-mains  laid  in  the  streets  of  the  city 
and  attached  to  its  works.  For  the  use  of  such  mains  by  the 
city,  pa^Tnent  has  been  made  to  the  company  from  time  to 
time,  as  provided  in  said  ordinance.  Said  company  has,  from 
the  beginning,  furnished  water  to  private  consumers  for  the 
pecuniary  compensations  agreed  upon  between  it  and  the  city 
and  the  said  consumers,  and  it  furnishes  no  water  to  either  the 
city  or  private  consumers  except  for  a  consideration.  The  city 
of  Des  Moines  has  never  elected  to  purchase  said  works  as  pro- 
vided in  said  ordinance.  The  said  city  is  composed  of  two 
townships,  Des  Moines  and  Lee,  the  boundaries  of  which  are 
co-extensive  with  the  boundary  lines  of  the  city.  The  lots  of 
the  water  company,  and  about  seven  miles  of  the  mains,  are 
situated  in  Des  Moines  township,  and  the  remainder  in  Lee 
township,  and  water  is  furnished  to  the  city  for  fire  and  other 
purposes  in  both  townships  as  required  by  the  city. 

H.  H.  Bich  was  elected  city  assessor  for  the  year  1875.  He 
resided  in  Lee  township  and  within  the  city.  He  assessed  the 
said  eight  city  lots,  water- works,  and  property  as  the  property 
of  the  Des  Moines  Water- Works  Company,  at  the  sum  of  two 
hundred  thousand  dollars.  There  was  no  other  assessment  or 
levy  made  upon  the  property  of  the  water  company  for  the 
year  1875.  and  no  assessment  of  tlie  stock  of  said  company, 
nor  any  pan  tnereof,  against  the  company,  the  stockholders, 
or  any  other  person. 
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Tbe  company  appeared  before  the  city  couhcil,  acting  as  a 
board  of  equalization,  and  filed  a  petition  for  the  cancellation 
and  correction  of  the  assessment. 

After  hearing  the  evidence  offered  and  considering  the  same, 
the  city  council  reduced  the  said  assessment  to  fifteen  thon- 
Bsnd  dollars,  arid  certified  the  same  to  the  board  of  super- 
risors,  as  required  by  law. 

The  water  company  appealed  to  the  Circuit  Court.  Upon  a 
hearing  said  court  increased  the  assessment  to  sixty  thousand 
dollars.     From  this  order  the  water  company  appeals. 

J,  a.  Polky  for  appellant. 
Smith  dt  Baylies,  for  appellees. 

K<rrnRocK,  Ch.  J. — I.  There  are  no  disputed  facts  in  the 
caRe.  It  was  submitted  in  the  court  below  upon  the  articles 
of  in(i>rporation  of  appellant,  the  ordinance  of  the  city,  and 
an  ligreed  statement  of  facts.  To  the  end  that  the  case  may 
be  disposed  of  as  briefly  as  possible,  consistent  with  an  intel- 
ligent understanding  of  the  facts,  we  have  not  set  out  the  rec- 
ord in  full,  but  have  given  the  substance,  so  far  as  necessary 
to  a  fiiir  understanding  of  the  questions  involved. 

It  in  first  insisted  by  appellant  that  its  property  is  exempt 
from  taxation,  because  it  is  devoted  to  a  public  use ;  the  city 
eaniicil  having  control  over  the  rates  the  company  may  charge 
^fTrnmliic?":*  ^^^  pubHc  for  watcr,  and  having,  by  its  ordinance, 
"urponK'uMi.  reserved  the  right  in  the  city  to  purchase  the  prop- 
erty at  a  price  equal  to  its  cost,  and  ten  per  cent  per  annnm 
intt^rest  thereon.  This  view  we  do  not  believe  to  be  correct. 
An  examination  of  the  articles  of  incorporation,  and  the  ordi- 
imiicen  of  the  city,  clearly  demonstrates  that  appellant  is  a 
private  incorporation  for  pecuniar^'  profit,  and  the  use  of 
water  furnished  by  it  to  the  city  and  its  citizens  does  not  ren- 
der its  land,  engines,  pumps,  machinery,  mains  and  appur- 
tenances public  property.  The  same  argument  would  exempt 
from  taxation  the  property  of  omnibus  lines,  whose  rates  of 
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fare  and  mode  of  doing  business  are  controlled  by  the  ordi- 
nances of  the  city.  The  property  is  no  more  devoted  to  a  pub- 
lic use  in  one  case  than  the  other.  The  fact  that  the  city  is 
furnished  water,  for  which  it  pays  what  is  presumed  to  be  a 
fair  consideration,  does  not  change  the  property  from  a  private 
io  a  public  use.  The  reservation  by  the  city  of  the  right  to 
purchase  the  works  does  not  invest  it  with  any  title  or  right 
to  the  property,  or  in  any  sense  make  it  public  property,  until 
it  shall  elect  to  purchase.  It  is  not  an  executory  contract 
that  the  company  can  enforce  by  an  action  for  specific  per- 
formance, nor  can  it  recover  damages  for  its  breach. 

n.  It  is  next  claimed  that  the  property  is  exempt  from  tax- 
ation by  section  797  of  the  Code,  which  exempts  "the  property  of 

«. :^— -*—:  the  United  States,  and  of  this  State,  including  agri- 
extinction  '  o    o 

offirw.  cultural  college  and  school   lands,  and  all  prop- 

erty leased  to  the  State ;  the  property  of  a  county,  township, 
city,  incorporated  town  or  school  district,  when  devoted  entirely 
to  the  publi J  use,  and  not  held  for  pecuniary  profit ;  public 
grounds,  including  all  places  for  the  burial  of  the  dead ;  fire 
engines,  and  all  implements  for  extlngaUhing  fires,  with  the 
grounds  used  exclasively  fw  their  buildings  and  the  meetings  of 
the  fire  companies,     *♦****♦*" 

Conceding  that  by  this  section  fire  engines,  and  all  imple- 
ments for  extinguishing  fires,  with  the  grounds  used  for  their 
buildings,  etc.,  are  exempt,  whether  owned  by  a  city  or  town, 
or  by  an  incorporated  company  or  an  individual  (but  which 
we  do  not  determine),  still  we  think  the  works  of  appellant  are 
not  a  fire  engine  within  the  meaning  of  the  statute.  A  fire 
engine  is  an  engine  the  primary  purpose  of  which  is  to  extin- 
guish fires.  The  water- works  are  a  great  force  pump  which 
supplies  the  city  and  its  inhabitants  )^dth  water  for  all  pur- 
poses to  which  it  may  be  applied.  The  force  is  constantly 
applied  for  c  *dinary  use,  and  for  occasional  use  in  times  of 
fire. 

III.     Again  it  is  contended  that  "if  the  water-works  are 
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;s  ._ .  subject  to  taxation,  its  property,  both  real  and 

affsc^smeni.  personal,  all  of  which  is  represented  by  its  capital 
stock,  should  be  assessed  to  its  stockholders." 

Sections  797,  798,  799  and  800  of  the  Code  provide  that 
cei-tain  property  therein  described  shall  be  exempt  from  taxa- 
tion. The  property  owned  by  corporations  is  not  included  in 
such  exemptions.  Section  801  provides :  "All  other  prop- 
erty, real  or  personal,  is  subject  to  taxation  in  the  manner 
directed."  Section  807  provides  that  the  property  of  insur- 
ance companies  shall  be  taxed  upon  its  gross  premiums. 

Section  810  directs  that  property  of  railroad  companies 
8ha]l  be  taxed  upon  an  assessment  made  by  the  executive 
council.  Other  sections  prescribe  the  method  of  taxing 
nhares  of  stock  in  national  banks,  and  the  property  of  express 
iiiid  telegraph  companies. 

Section  818  provides  that  depreciated  bank  notes  and  the 
Htock  of  corporations  and  companies  shall  be  assessed  at 
their  c?ash  value. 

Section  821  classifies  "stocks  or  shares  in  any  corporation 
or  company  not  required  by  law  to  be  otherwise  listed  and 
taxed/'  as  personal  property. 

Section  823  provides:  "The  assessor  shall  list  every  per- 
Hoii  in  ids  township  and  assess  all  the  property,  personal  and 
reaL  therein,  except  suek  as  is  heretofore  spec[ficaUy  exempted 

It  is  argued  that  as  section  818  directs  that  the  stock  of 
corporations  and  companies  shall  be  assessed  at  its  cash 
value,  no  assessment  can  be  made  upon  the  property  of  the 
corporation,  because  this  is  the  manner  directed  for  the  taxa- 
tion of  the  property  of  corporations,  when  no  other  mode  is 
provided. 

This,  in  our  opinion,  would  be  correct,  if  it  were  not  for  the 
retiuirement  of  section  823,  that  all  property,  real  and  per- 
sona L  must  be  assessed,  excepting  such  as  is  specifically 
exempted.     This  requires  that  the  real  prope:-t.y  of  corpom- 
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tions,  of  the  character  of  appellant,  must  be  assessed,  and  the 
requirement  is  made  in  as  plain  terms  as  if  it  were  so 
expressly  declared.  We  cannot  be  aided  in  the  construction 
of  this  statute  by  the  cases  cited  by  counsel  for  appellant, 
because  no  one  of  them  construes  a  statute  like  this.  We  are 
not  unmindful,  either,  of  the  rule  so  well  stated  in  Cooley  on 
Taxation,  166,  that  "when  it  is  once  decided  that  any  kind  or 
class  of  property  is  liable  to  be  taxed  under  one  provision  of 
the  statute,  it  has  been  held  to  follow  as  a  legal  conclusion 
that  the  legislature  could  not  have  intended  the  same  property 
should  be  subject  to  another  tax,  though  there  may  be  general 
words  in  the  law  which  would  seem  to  imply  that  it  may  be 
taxed  a  second  time." 

The  shares  of  the  stockholders  of  the  water  company  have 
not  been  assessed.  Whether  they  can  be  under  a  proper  con- 
struction of  the  statute,  and  whether  that  would  be  double  tax- 
ation, we  do  not  determine ;  but  we  are  united  in  the  belief  that 
the  statute  plainly  and  clearly  makes  the  property  of  the  cor- 
poration taxable.  The  rule  is  that  all  property  is  taxable,  and 
no  exceptions  are  allowed  except  such  as  come  within  the 
specific  exemption  provided  by  statute. 

IV.  We  think  the  land,  building,  machinery  and  water-mains 
are  all  real  estate,  and  though  the  whole  length  of  the  mains 

I . .       are  not  laid  upon  the  lots  owned  by  appellant,  and 

extend  from  Des  Monies  into  Lee  township,  yet  they 
are  appurtenant  to  the  water-works  or  main  structure.  The 
argument  that  if  the  mains  are  real  estate,  that  part  which  is  laid 
in  Lee  township  should  have  been  there  assessed  the  same  aa 
any  other  real  estate,  is  answered  by  the  fact  that  their  mains 
acquire  their  real  estate  character  by  being  appurtenant  to  the 
water-works,  and  in  a  conveyance  of  the  works  would  pass  as 
incident  to  the  principal  thing,  without  any  conveyance  of  the 
land  where  they  are  located.  Under  such  circmnstances  no 
assessment  need  be  made  except  in  the  place  where  the  water- 
works and  lots  are  situated. 
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V.  Lastly,  it  is  contended  "that  the  Circuit  Court  erred  in 
raising  the  assessment  of  said  water-works  from  fifteen  thou- 
sand to  sixty  thousand  dollars/' 

The  Code,  §  831,  provides:  "That  any  person  who  may 
fet*l  aggrieved  at  anything  in  the  assessment  of  his  property, 

*. :  may  appear  before  said  board  of  equalization,  in 

app«<iL  person  or  by  agent,  at  the  time  and  place  men- 

tioned in  the  preceding  section,  and  have  the  same  corrected 
in  such  manner  as  to  said  board  may  seem  just  and  equitable, 
and  the  assessor  shall  meet  with  said  board  and  correct  the 
asst?ssment  books  as  they  may  direct.  Appeals  may  betaken 
ivom  ;ill  boards  of  equalization  to  the  Circuit  Court  of  the  county 
where  the  assessment  is  made/' 

Tiie  person  aggrieved  at  the  assessment  of  his  property  may 
appear  and  have  the  assessment  corrected.  No  one  has  the 
right  to  appear  before  the  board  of  equalization  as  a  party  to  a 
pru*'eeding,and  have  anotjier's  assessment  corrected  or  raised. 
Whetlier  the  city  or  township  has  the  right  to  appeal  from  the 
action  of  the  board  of  equalization  we  need  not  determine.  It 
would  seem  to  be  a  novel  proceeding  to  allow  the  same  author- 
ity which  equalizes  the  assessment  to  appeal  from  its  own 
order.  However  that  may  be,  no  appeal  was  taken  by  the 
cit}  in  this  case.  We  think,  when  this  appeal  was  presented 
to  the  Circuit  Court,  the  only  question  to  be  determined  was 
■whether  the  water- works  company  had  just  cause  to  com- 
plain.    If  it  had  not,  that  was  the  end  of  the  inquiry. 

We  are  reminded  by  counsel  for  appellee  that  in  ordinary 
appeals  from  justices  of  the  peace  the  judgment  against  an 
apiJtilant  may  be  increased.  But  this  is  by  virtue  of  the 
statute,  which  provides  that  in  such  cases  an  appeal  brings 
up  a  cause  for  trial  on  the  merits  and  for  no  other  purpose, 
and  that  any  person  aggrieved  may  appeal  from  the  judg- 
ment of  a  justice.  Code,  §§  3575,  3590.  The  order,  so  far 
a^  it  increases  the  assessment,  will  be  reversed,  and,  as  the 
cause  was  submitted  upon  an  agreed  statement  of  facts  in 
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the  court  below,  an  order  will  be  made  here  fixing  the  value 
of  the  property  of  appellant  at  fifteen  thousand  dollars. 

Bevebsed. 

ON   RBHEABINa. 

Sebvbbs,  J. — A  rehearing  was  granted  on  the  petition  of 
the  water  company,  on  the  alleged  ground  it  had  not  been 
expressly  determined  in  the  foregoing  opinion  that  the  prop* 
erty  of  corporations  organized  for  pecuniary  profit  could  only 
be  taxed  through  the  shares.  This  question  will  now  be  con- 
sidered. 

The  Constitution  provides  that  "the  property  of  all  corpor- 
ations for  pecuniary,  profit  shall  be  subject  to  taxation  the 
same  as  that  of  individuals."     Article  8,  §  2. 

The  statute,  so  to  speak,  reiterates  this  constitutional 
injunction,  and  there  is  no  doubt  but  that  the  statute,  as  well 
as  the  Constitution,  declares  in  emphatic  terms  that  the  prop- 
erty of  corporations  shall  be  taxed. 

It  is  equally  clear  the  statute  provides  that  the  stock  of 
such  corporations  shall  be  assessed  at  its  cash  value.     When 

c. :  assessed  and  taxed  under  this  statute  the  stock 

•utute.  must  be  taxed  as  the  property  of  the  respective 

owners,  and  there  is  no  provision  making  the  corporation 
liable  therefor.  Whether  the  statute  in  express  terms  declares 
that  both  the  shares  and  corporate  property  shall  be  taxed  we 
are  not  called  on  to  determine. 

The  manner  of  assessing  and  taxing  corporate  property 
differs,  as  well  it  may,  in  the  several  States.  In  some  only 
the  stock  is  taxed.  Cooley  on  Taxation,  273.  We  have,  then, 
the  case  where  the  statute  provides  that  both  the  shares  and 
property  may  be  taxed.  It  is  our  duty  to  declare  both  of 
these  statutes  valid,  if  such  can  be  done.  Both  are  equally 
obligatory,  and  on  precisely  the  same  footing.  Neither  should 
be  ignored  or  declared  void,  unless  it  is  absolutely  required 
by  reason  of  some  constitutional  provision  making  it  our  duty 
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to  so  deL*lare.  We  do  not  understand  it  to  be  claimed  there 
18  any  BUcli  constitutional  provision. 

Tbat  it  would  be  competent  for  the  General  Assembly  to  adopt 
eitht?r  uf  these  modes  of  taxation  must,  we  think,  be  conceded. 
But  it  haB  provided  that  both  may  be  used  in  the  same  stat- 
ute. Why  or  by  what  authority  can  one  be  selected  and 
declared  in  force,  and  the  other  not?  We  think  the  only 
conHtructitm  that  can  be  adopted  is  that  both  are  in  force, 
and  an  asKessment  and  taxation  under  either  is  valid ;  that 
is  to  fiay,  the  property  may  be  taxed  to  the  corporation,  or 
the  aliaiTB  to  the  owners.  Whether  both  may  be  taxed  at  the 
same  time  we  are  not  called  on  to  determine. 

The  former  opinion  is  adhered  to. 


King  v.  Stewart. 

1.  Frftctlot;  opening  defailt-  affidavit  of  merft?.  Upon  an  applicA- 
tlcin  til  open  a  default,  an  attidavit  alleging  that  the  defendant  hnsa 
'*good  and  substantial  defense  upon  the  merits"  is  not  sulficieni. 
The  utlldavit  should  state  the  facts  constituting  the  defense. 

~4f  334  2.  : :  ANSWER.     Unless  the  affidavit  sets  out  the  facts  consti- 

^^  *^*  luting  the  defense,  it  is  not  error  to  refuse  to  grant  the  application 

and  permit  an  answer  to  be  filed. 

Appeal  from  Humboldt  Circuit  Court* 

Friday,  April  19. 

Tee  petition  in  this  case  was  filed  on  the  8th  day  of 
December,  1875.  Service  of  the  original  notice  was  made 
upon  the  defendant  in  Polk  county,  on  the  day  following, 
requiring  him  to  appear  and  defend  before  noon  of  the  first 
day  of  the*  next  February  Term  of  said  court. 

The  ar-tion  was  in  equity  to  quiet  plaintiff's  alleged  title  to 
certaiti  real  estate. 
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The  defendant  did  not  appear  on  the  first  day  of  the  term. 
On  the  second  day  a  default  was  entered  and  a  decree  ren- 
dered as  prayed  for  in  plaintiff's  petition.  In  the  forenoon  of 
the  same  day,  defendant  appeared  by  counsel  and  filed  a 
motion  to  open  the  default  and  decree,  and  permit  defendant 
to  answer,  which  was  submitted  to  the  court,  and  overruled. 
Defendant  appeals. 

Theodore  Hawley,  for  appellant, 
Doud  dc  Clarke^  for  appellee. 

RoTHBocK,  Ch.  J. — I.  It  is  first  urged  that  "the  court 
erred  in  granting  a  default  and  rendering  judgment  against 
defendant  before  the  afternoon  of  the  second  day  of  said 
term  of  court. " 

Section  180  of  the  Code  provides  that  judges  of  the  District 
and  Circuit  Courts  may  provide  by  general  rule  "that  the  time 
of  filing  pleadings  or  motions  shall  be  other  than  provided  by 
this  Code." 

It  appears  from  the  argument  of  appellant's  counsel  that 
in  the  order  fixing  the  times  of  holding  the  courts  in  the  dis- 
trict, it  was  directed,  in  aU  actions  in  both  courts,  the  defend- 
ants were  required  to  move,  demur,  or  answer  before  noon  of 
the  first  day  of  the  term.  It  also  appears  from  the  additional 
abstract  that  this  order  was  entered  of  record  in  the  Circuit 
Court  in  March,  1875,  said  court  then  being  in  session. 

It  is  objected  that  this  is  no  such  general  rule  as  is  con- 
templated by  the  section  of  the  Code  above  cited,  because  it 
was  never  adopted  and  published  as  there  required. 

It  is  a  sufficient  answer  to  this  objection  to  say  that  the 
record  before  us  does  not  show  that  the  question  as  to  the 
vaUdity  of  this  rule  or  order  was  presented  to  the  court  below. 
It  cannot,  therefore,  be  urged  here. 

IL    The  affidavit  presented  with  the  motion  to  open  the 
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\p^n\^r^e'  default,  we  think,  sufficiently  excused  the  failure  | 
7uled?i:^*''*  of  the  defendant  to  appear  and  defend  at  the  ! 
time  named  in  the  notice.  But  this  is  not  all  that  is  required. 
It  mast  also  be  an  affidavit  of  merits.  Code,  §  2871.  The 
only  Ktiitc^ment  of  merits  is  in  these  words:  "Defendant  haa 
a  good  and  substantial  defense  to  this  cause  upon  the  merits, 
as  deponent  verily  believes,  from  an  examination  of  the 
records,  and  facts  of  this  case. "  This  is  but  the  statement 
of  an  opiuion  by  affidavit.  It  should  be  a  statement  of  facts, 
that  the  court  may  determine  therefrom  the  question  of  merits. 

UL     The  affidavit  sets  forth  that  the  answer  of  defendant 

j^ , .  was  prepared  and  ready  to  be  filed  if  the  default 

"**^'  should  be  opened,  and  the  answer  was  tendered 

to  the  court,  to  be  filed  instanter. 

It  is  urged  that  the  court  erred  in  not  permitting  the 
defendant  to  file  his  answer. 

Defendant  was  not  entitled  to  answer  until  it  was  adjudged 
that  it  was  his  right  to  have  the  default  set  aside.  Then,  as 
a  condition,  he  must  plead  issuably  and  forthwith.  Code,  § 
2871.  It  is  not  shown  what  the  answer  contained.  Error 
must  affirmatively  appear.  We  cannot  presume  that  the 
court  abused  its  discretion  in  refusing  to  set  aside  the  default. 

Affibmbd. 


I  4S3S9  The  FABJtfBRs'  &  Merchants'  Bane  of  Lineville  v.  Wasson. 

1\  Gori»or»tiaii:  stock:  tbansfbr  of.  A  by-law  of  a  corporation  which 
prov^idcs  that  transfers  of  stock  shall  not  be  valid  unless  approved  hr 
the  b^iiird  of  directors,  while  it  may  be  enforced  as  a  reasonable  regu- 
Intlon  for  tlie  protection  of  the  corporation  against  worthless  stock- 
boldera,  cannot  be  made  available  to  defeat  the  rights  of  third  per- 

l^ODS. 

S. :  :  LIEN  trpoN.    In  the  absence  of  a  contract  or  provisions 

of  Ua  charter  or  by-laws  to  that  effect,  a  corporation  has  no  lien  upon 
Its  stuires  in  the  hands  of  a  stockholder  to  secure  indebtedness  from. 
the  ^stockholder  to  the  corporation. 
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8. :   bank:  duty  of  officer.    The  president  of  a  Imnk,  who  waft 

surety  upon  the  note  of  a  stockholder,  took  an  oBsignment  of  the 
stock  of  the  latter  in  the  bank  to  secure  himnelf  against  loss.  The 
stockholder  was  at  the  time  also  a  debtor  of  the  bank  and  in  failing 
circumstances :  Held,  that  in  the  absence  of  fraud  or  concealment  on 
the  part  of  the  president,  there  was  nothing  in  the  transaction  incon- 
sistent with  the  faithful  performance  of  his  duty  as  an  otficer  of  the 
bank,  or  that  would  give  the  bank  a  claim  in  equity  to  the  benefit  of 
the  security. 

Appeal  from  Wayne  Circuit  Court. 
Saturday,  April  20. 

The  plaintiff  instituted  an  action  at  law  against  H.  W. 
Wilson,  and  caused  an  attachment  to  issue  therein,  and  pro- 
cess of  garnishment  to  be  served  upon  defendant,  Wasson. 
The  foundation  of  the  action  against  Wilson  was  a  promissory 
note  given  plaintiff  for  money  borrowed  and  an  account  for 
an  over-draft. 

The  defendant,  in  the  proceedings  of  garnishment,  is  sought ' 
to  be  charged  on  account  of  certain  stock  of  the  bank  owned  by 
Wilson,  as  it  is  alleged,  to  which  Wasson  sets  up  a  claim  as 
the  assignee  thereof.  The  cause  was  finally  regarded  as  a 
chancery  proceeding  and  tried  as  such.  By  the  final  decree 
of  the  court  it  was  held  that  the  stock,  fifty  shares,  claimed 
by  the  defendant,  was  held  by  him  subject  to  the  attachment 
and  judgment  of  plaintiff,  and  judgment  for  the  value  thereof, 
three  thousand  three  hundred  and  twenty-three  dollars  and 
ninety-five  cents,  was  rendered  against  defendant.  He  appeals 
from  the  decree  to  this  court. 

J.  W.  Freeland,  for  appellant. 

Vermillion  <t  Haynes,  for  appellee. 

Beck,  J. — ^I.     Beference  need  not  be  n^ade  to  the  form  of  the 
proceedings,  or  to  the  allegations  of  the  pleadings.     No  objec- 
tion is  based  upon  such  grounds.     The  case  is  submitted  to 
Vol.  XLvm — 22 
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us  as  a  proceeding  in  chancery,  triable  here  de  novo.    We 
will  80  consider  it. 

The  facts  are  not  intricate,  and  are  subject  to  but  little,  if 
any,  dispute,  and  may  be  briefly  stated  as  follows : 

At  the  time  the  indebtedness  accrued,  which  is  the  founda- 
tion of  the  action  wherein  thq  process  of  garnishment  was 
issued,  Wilson  was  a  stockholder  and  director  of  plaintiff,  and 
Wasson,  the  defendant,  was,  and  continued  to  be  at  the  time 
the  process  was  served  upon  him,  a  stockholder  of  the  bank, 
and  president  of  its  board  of  directors. 

Wilson  became  indebted  to  the  bank  for  money  borrowed, 
and  for  over-drafts.  Wasson  became  his  surety  upon  a  note 
to  another  for  another  simi  borrowed,  and  was  secured  by  an 
assignment  of  the  bank  stock  in  question,  which,  however, 
was  not  made  as  provided  for  by  the  by-laws  of  the  bank.  It 
became  known  that  Wilson  was  in  failing  circumstances; 
there  upon  defendant  obtained  from  him  a  transfer  of  the 
fifty  shares  of  stock  in  controversy,  under  an  arrangement 
that  defendant  should  pay  the  debt  for  which  he  was  surety. 
The  tranafer  was  made  by  assignment  of  the  receipts  given 
for  the  payments  made  upon  the  stock,  and  also  by  the  exe- 
cution of  a  separate  instrument  in  sufficient  form.  The  trans- 
action was  had  in  the  banking  house,  in  the  presence  of  the 
cashier,  and  a  memorandum  of  the  transfer  was  made  upon 
the  proper  book  of  the  bank.  There  is  no  testimony  estab- 
lishing fraud  on  the  part  of  the  defendant.  He  became  surety 
for  Wilson,  so  far  as  the  facts  appear  in  the  record,  in  the 
regular  course  of  business.  He  practiced  no  concealment  or 
artifice  upon  the  other  officers  of  the  bank  in  any  of  the  trans- 
actions. The  object  he  had  in  view  in  taking  the  stock  as 
security,  and  in  its  final  purchase,  was  to  protect  himself  as 
iurety  of  Wilson.  His  good  faith  is  not  impugned  by  the 
testimony  before  us. 

The  articles  of  incorporation  of  plaintiff  provide  that  no 
transfer  of  stock  is  valid,  except  as  between  the  parties,  until 
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it  is  entered  upon  the  books  of  the  bank ;  and  a  by-law  further 
declares  thai;,  until  approved  and  accepted  by  the  board  of 
directors,  it  is  invalid.  The  transfer,  as  we  have  stated,  was 
entered  upon  the  proper  book  of  the  bank,  but  the  directors 
refused  to  approve  and  accept  it.  Their  refusal  was  expressed 
after  uie  transactions  between  defendant  and  Wilson,  and  after 
the  assignment  had  been  executed. 

Upon  the  foregoing  facts,  we  are  to  determine  whether 
defendant  acquired  property  in  the  stock  of  Wilson  by  the 
assignment,  and  whether  the  transactions  are  of  such  a  char- 
acter as  to  create  a  liability  on  his  part  for  the  value  of  the 
stock. 

n.  The  articles  of  incorporation  and  by-laws  declare  that 
no  valid  transfer  of  stock  can  be  made  until  it  is  entered  upon 
1.  coKFORA-      the  books   of  the  corporation.     This   restriction 

Tioif :     stock :  * 

transfer  of.  accords  with  the  law  of  the  State.  Code,  §  1078. 
But  they  also  contain  a  further  restriction,  to  the  effect  that 
the  validity  of  a  transfer  depends  upon  the  approval  and 
acceptance  of  the  board  of  directors  of  the  bank. 

These  restrictions  are  intended  for  the  benefit  of  the  cor- 
poration, when  its  rights  may  be  protected  thereby,  and  to 
prevent  the  transfer  of  stock  to  irresponsible  persons,  which, 
if  it  should  occur,  would  have  the  effect  to  impair  the 
credit  of  the  bank.  The  restriction  first  mentioned  is  neces- 
sary, in  order  that  the  officers  of  the  corporation  may  know 
who  are  stockholders,  which  is  essential  in  conducting  elec- 
tions of  officers,  and  for  other  matters.  It  can  never  defeat 
the  rights  of  other  parties,  and,  in  all  cases,  must  be  regarded 
as  a  reasona)3le  requirement.  This,  if  it  were  not — ^as  it  is — 
in  accord  with  an  express  provision  of  the  statute  of  the  State, 
would  demand  that  it  be  upheld  by  the  courts. 

But  the  same  things  are  not  true  of  the  other  restriction. 
While  it  may  be  lawfully  enforced  to  protect  rights  of  the  cor- 
])oration,  it  cannot,  in  other  cases,  be  exercised  without  limit- 
ation so  as  to  defeat  the  rights  of  others.  If  the  corporation 
lias  no  rights  to  be  protected  by  its  exercise,  and  other  parties 
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would  be  deprived  of  their  property  thereby,  it  cannot  be 
enforced  in  such  cases.  Its  enforcement  would  operate  as  an 
infringement  upon  the  property  rights  of  others,  which  the 
law  will  not  permit.  It  would,  besides,  operate  as  a  restraint 
upon  the  disposition  of  property  in  the  stock  of  the  corpora- 
tion, in  the  nature  of  restraint  of  trade,  which  the  courts  will 
not  tolerate.  As  the  restriction  is  not  imposed  by  express 
authority  of  the  statute  of  the  State,  it  cannot,  in  such  cases, 
be  enforced.  These  conclusions  are  supported  by  the  follow- 
ing authorities :  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.,  90 ; 
Quiner  v.  Marblehead  Ins.  Co.,  10  Mass.,  476 ;  Angell  &  Ames 
on  Corporations,  §  567 ;  United  States  v.  Vav^han,  3  Binn., 
394 ;  Chambersburg  Ins.  Co.  v.  Smith,  11  Pa.  St.,  120 ;  Chateau 
Springs  Co.  v.  Harris,  20  Mo.,  382. 

III.  We  will  now  inquire  whether  plaintiff  had  any  right 
^iielTu^o^! — '  *^  *1^®  stock  in  question,  or  lien  thereon,  which  it 
was  necessary  to  protect  and  enforce  by  the  provision  of  the 
by-law  forbidding  transfer  of  the  stock  without  the  assent  of 
its  directors. 

It  is  not  claimed  that  plaintiff  held  any  interest  in  or  right 
to  the  stock,  under  any  contract,  prior  to  the  proceedings  of 
garnishment.  In  the  absence  of  a  contract,  its  relation  to  the 
stock  is  that  of  a  stranger.  The  stock  is  the  exclusive,  abso- 
lute property  of  the  stockholder,  and  is  held  by  him  free  from 
any  claim  or  right  of  the  corporation,  in  the  absence  of  con- 
tract or  provisions  of  the  charter  or  by-laws  creating  such 
claim  or  right,  which  have  not  been  shown  to  exist  in  this 
case. 

In  the  absence  of  contract  and  provisions  of  the  charter  or 
by-lawBj  a  corporation  has  no  implied  lien  upon  the  shares  of 
a  Btockholder  indebted  to  it,  to  secure  such  indebtedness. 
Mass.  Inm  Co.  v.  Hooper,  7  Cush.,  183 ;  Sargent  v.  Franklin 
Ins.  Co.,  8  Pick.,  90;  Heart  v.  State  Bank,  2  Dev.  Eq.,  Ill ; 
A.  &  A.  on  Corps.,  §§  355,  569 ;  Dana  v.  Brown,  1  J.  J.  Marsh.^ 
304. 
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rV.  We  discover  nothing  in  the  case  which,  in  equity, 
gives  plaintiff  a  right  to  the  stock  in  controversy  superior  to 

8. :  defendant,  in  view  of  the  official  and  fiduciary 

offlcei^.  relation  held  by  defendant  as  president  of  the 

bank.  We  have  remarked  that  the  transactions  whereby 
defendant  became  bound  as  surety  of  Wilson,  and  the  stock 
was  assigned  as  security  to  defendant,  and  finally  transferred 
in  payment  of  Wilson's  debt,  exhibit  no  circumstances  which 
justify  the  conclusion  that  defendant  practiced  any  fraud  or 
concealment  whereby  plaintiff  was  induced  to  give  credit  to 
Wilson,  or  to  refrain  from  an  attempt  to  sieze  the  stock. 
Defendant  in  good  faith  became  surety  for  Wilson.  The  case 
then  stood  in  this  way :  Plaintiff  and  defendant  were  both 
creditors  of  Wilson.  Defendant  was  an  officer  of  plaintiff, 
but  was  not  exclusively  charged  with  the  management  of 
plaintiff's  business.  Indeed,  it  was  principally  conducted  by 
the  cashier,  as  to  matters  not  controlled  by  the  board  of 
directors.  The  transfer  of  the  stock  to  defendant  was  m^de 
with  the  knowledge  of  the  cashier,  who  interposed  no  objec- 
tion thereto,  and  no  effort  was  made  by  him  or  any  other 
officer  of  the  bank  to  prevent  it.  Indeed,  it  is  not  shown  that 
any  intention  or  desire  was  entertained  by  any  officer  of  the 
bank  to  subject  in  any  manner  the  stock  to  pay  the  indebted- 
ness of  Wilson.  It  appears,  however,  to  have  been  under- 
stood by  all  parties  at  the  time  that  Wilson  was  in  failing 
circumstances.  No  principle  of  equity  or  law  required  defend- 
ant to  refrain  from  taking  the  stock  in  security  or  satisfac- 
tion of  the  debt  for  which  he  was  bound,  on  the  groimd  that 
he  was  an  officer  of  plaintiff. 

Wilson  had  the  right  fairly  to  prefer  defendant  in  making 
payments  of  his  indebtedness,  and  surely  defendant  had  the 
right  to  accept  such  payment.  The  fiduciary  relations  of 
defendant  toward  the  plaintiff,  which,  it  may  be  conceded, 
demanded  uberrima  Jidea  in  the  discharge  of  his  duties,  did 
not  require  him  to  sacrifice  his  own  rights  under  contracts,  or 
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appropriate  payments  voluntarily  made  upon  claims  in  his 
favor  to  indebtedness  held  by  the  bank. 

The  authorities  cited  by  plaintiif 's  coimsel  to  support  their 
position,  that  defendant  in  equity  could  not  accept  payment 
from  ^\'ilson,  and  thereby  defeat  the  right  of  the  bank,  are 
not  applicable  to  the  case  made  by  the  testimony.  The  rules 
recognized  by  them  are  applicable  to  purchases  of  property 
or  other  transactions  whereby  those  discharging  duties  under 
fiduciary  relations  realize  profits  or  benefits  from  the  use  of  a 
trust  fund.  Equity  holds  the  beneficiaries  entitled  to  receive 
sach  profits  or  benefits. 

V.  The  transfer  of  the  stock  to  defendant  did  not  confonn 
to  the  requirements  of  the  regulations  adopted  by  the  corpo- 
ration uppn  that  subject.  We  have  seen  that  the  by-law 
requiring  the  transfer  to  have  the  assent  and  approval  of  the 
directors  cannot  be  enforced  to  defeat  defendant's  rights. 
Failure  to  follow  other  requirements  of  the  charter  or  by-laws 
would  not,  in  the  absence  of  any  rights  to  or  lien  upon  the 
stock  held  by  plaintiflf,  defeat  defendant's  right  to  hold  the 
stock,  and  enforce  a  transfer  in  proper  form.  As  between 
WilHon  and  defendant  the  transfer  passed  an  equitable  inter- 
est* at  least,  in  the  stock.  As  against  Wilson  this  equity,  it 
cannot  be  doubted,  may  be  enforced,  and  a  legal  transfer 
based  thereon  may  be  obtained  by  defendant.  The  bank,  as 
we  have  seen,  having  no  lien  upon  or  interest  in  the  stock, 
can  offer  no  obstacle  to  the  enforcement  of  defendant's  equi- 
table rights.  Defendant,  therefore,  must  be  regarded  in  equity 
as  the  owner  of  the  stock.  This  doctrine,  we  think,  is  the 
undoubted  rule  of  the  authorities.  See  Angell  &  Ames  on 
Corporations,  §§  354,  355,  356,  and  575,  and  cases  cited. 

The  foregoing  discussion  disposes  of  all  questions  arising 
in  the  case.  The  decree  of  the  Circuit  Court  is  reversed,  and 
the  cause  ia  remanded  for  a  decree  in  harmony  with  this 
decision^ 

Beversed. 
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The  State  v.  Orsler. 

1.  Snrvty  :  bail  :  effect  of  arbest.  When  a  person  is  held  to  answer  a 
criminal  charge  by  a  justice  of  the  peace,  and  an  indictment  is  subse- 
quently found  against  him,  whereupon  the  court  directs  a  warrant  to 
issue  for  his  arrest,  the  surety  is  discharged  when  the  arrest  is  made 
and  the  party  indicted  is  taken  into  custody. 

Appeal  from  Pottawattamie  District  Court, 

Saturday,  April  20. 

Action  upon  a  bail  bond  whereby  defendant  was  bound  as 
surety  for  the  appearance  of  one  Crow  before  the  District 
Court,  who  was  held  to  answer  a  charge  of  felony  by  a  justice 
of  the  peace.  A  default  was  entered  by  the  District  Court 
and  the  bail  was  declared  forfeited.  The  answer  alleges  that 
Crow  did  appear,  and,  after  indictment,  was  arrested  upon  a 
warrant  issued  by  order  of  the  District  Court,  and  was  there- 
after permitted  to  escape  by  the  sheriff.  The  cause  was  tried 
to  a  jury,  and  a  special  verdict  rendered  by  direction  of  the 
court,  whereon  judgment  was  rendered .  against  defendant, 
from  which  he  now  appeals. 

Sapp,  Lym^n  d  Ament,  for  appellant. 

No  appearance  for  the  State. 

Beck,  J. — The  facts,  as  disclosed  by  the  special  verdict, 
are  these :  Crow  was  indicted  upon  the  charge  for  which  he 
was  held  to  bail  upon  the  bond  executed  by  defendant,  and, 
^^w5Im«t.*  thereupon,  an  order  was  made  upon  the  indict- 
ment directing  a  warrant  to  issue  for  his  arrest.  The  war- 
rant issued  as  directed,  and  Crow  was  arrested,  but  permitted 
to  go  at  liberty  by  the  sheriff,  upon  the  order  of  the  court. 
This  arrest  and  release  were  made  before  default  was  entered 
and  the  bail  was  forfeited. 
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In  oar  opinion,  the  order  for  the  warrant,  its  issuance,  and 
,Crow*B  arrest  thereon,  and  his  subsequent  release  upon  the 
order  of  the  court  discharged  defendant,  and  the  default  and 
forfeiture  of  the  bail,  subsequently  declared,  were  illegal. 

The  DiBtrict  Court  has  authority  to  order  the  arrest  of  one 
held  to  bail  to  answer  a  criminal  charge,  "when,  upon  the 
finding  of  an  indictment,  the  court  deems  the  bail  taken  by 
the  committing  magistrate  insuflScient."  Code,  §  4601.  The 
order  for  the  arrest  of  the  accused  was  authorized  by  this 
section.  We  will  presume  that  the  court  acted  rightly,  upon 
facts  justilyiug  the  order. 

The  prisoner  was  lawfully  in  the  custody  of  the  sheriff. 
The  bail  before  given  was  then  discharged.  The  law  does 
not  contemplate  that  the  surety  shall  be  responsible  for  the 
appearance  of  a  prisoner  in  the  lawful  custody  of  the  law.  It 
18  to  be  preBiimed  that  the  arrest  and  custody  takes  the  place 
of  the  bail  to  secure  appearance.  The  surety  being  dis- 
charged  of  liability,  we  know  of  no  law  which  will  permit  the 
obligation  to  be  again  imposed  upon  him  without  his  consent. 
We  are  of  the  opinion  that  the  arrest  of  the  accused  released 
the  bail  bond.  See  The  State  v.  Holmes,  23  Iowa,  458;  Smith 
V.  Kitchem,  51  Geo.,  158;  21  Am.  fiep.,  232. 

Bbtsrsed. 
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Jones  v.  Glass  et  al. 

1.  Hntbuid  and  Wlfo:  liabilttt  op  wife.  The  wife  is  personally  lUble 
with  her  husband  for  the  expenses  of  the  family,  and  a  personal  judg- 
ment may  be  rendered  against  her  therefor,  in  a  joint  action  against 
her  and  her  husband,  notwithstanding  the  husband  may  have  been 
discharged  in  bankruptcy. 

Appeal  from  Winneshiek  Circuit  Court. 

Saturday,  April  20. 

Action  upon  account  against  a  husband  and  wife  for  fam- 
ily expenses.  The  indebtedness  was  contracted  by  the  hus- 
band, the  defendant  James  Glass,  in  1871.  Afterward  he 
was  discharged  in  bankruptcy.  The  court  rendered  judgment 
against  the  wife,  the  defendant  Louisa  Glass,  and  she  now 
appeals. 

Charles  P.  Brown,  for  appellant. 

E.  E.  Cooley,  for  appellee. 

Adams,  J. — The  appellant  contends  that,  under  the  Bevis- 
ion  of  1860,  the  wife  did  not  become  personally  liable  for 
\ndV^^  family  expenses  where  the  indebtedness  was  con- 
Habuityof  tracted  by  the  husband.  The  provision  upon 
ihis  subject  is  to  be  found  in  section  2507,  and  is  in  these  words : 
"The  expenses  of  the  family  ♦♦♦♦♦♦♦** 
are  chargeable  upon  the  property  of  both  husband  and  wife,  or 
either  of  them,  and  in  relation  thereto  they  may  be  sued 
jointly,  or  the  husband  separately."  This  is  substantially 
the  same  as  section  2214  of  the  Code,  except  that  the  latter  pro- 
vides that  either  may  be  sued  separately.  Under  the  Code 
this  court  has  held  that  the  wife  is  personally  liable.  Srned- 
ley  V.  Felt,  41  Iowa,  588 ;  43  Iowa,  608.  If  she  was  not  per- 
flonally  liable  under  the  Bevision,  her  personal  liability  under 
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the  Code  must  result  from  the  provision  that  she  may  be  sued 
separately.  But  we  understand  this  provision  to  relate  to  a 
mere  matter  of  practice.  We  do  not  think  it  should  determine 
the  character  of  the  judgment  as  personal  or  otherwise.  If  a 
personal  judgment  can  be  rendered  against  her  when  sued 
Beparatel  J,  we  think  it  might  when  sued  jointly  with  her  hus- 
band. The  question  presented  to  us  in  this  case,  therefore, 
seems  to  us  to  be  substantially  determined  by  Smedley  r. 
Felt,  above  cited. 

But  it  is  urged  that  a  joint  action  cannot  be  maintained, 
bccaiii^t*  the  husband  has  been  discharged  in  bankruptcy,  and 
that  under  the  Revision,  which  was  in  force  when  the  debt  was 
contracted,  none  but  a  joint  action  can  be  maintained.  If, 
however,  the  change  made  by  tlie  Code  is  designed  merely  to 
regiihite  the  practice,  and  does  not  affect  any  substantial 
right,  then  the  Revision  would  not  control  the  form  of  action  in 
that  respect.  We  think  that  the  wife  became  personally  liable, 
and  that,  at  the  time  the  action  was  brought,  she  was  subject 
to  be  sued  separately.  If  so,  an  action  can  be  maintained 
against  her,  notwithstanding  her  husband's  discharge. 


Affirmed. 


45    3«I 

1115  0S« 


Anderson  v.  Hall  et  al, 

tajmioUoii:  jurisdiction:  practice.  To  restrain  the  enforcement  of 
a  jud lament  by  execution,  the  remedy  must  be  sought  in  tbe  county 
and  court  where  the  judgment  was  rendered  upon  which  the  execu- 
tion i^Buud.  Tlie  fact  that  the  judgment  may  have  been  obtained  in 
a  county  whose  court  had  not  jurisdiction  would  not  vary  the  rule. 


Appeal  from  Emmet  Circuit  Cov/rt. 


Saturday,  April  20. 

A  Jt'DG^rENT  was  rendered  by  a  justice  of  the  peace  of  Palo 
Alto  county  against  the  plaintiff,  in  favor  of  the  defendant 
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Hall.  A  transcript  of  said  judgment  was  filed  in  the  office  of 
the  clerk  of  the  Circuit  Court  of  Palo  Alto  county,  and  judg- 
ment entered  thereon  in  said  Circuit  Court.  An  execution 
was  thereon  issued  directed  to  the  sheriff  of  Emmet  county, 
and  a  transcript  of  the  judgment  filed  in  the  proper  clerk's 
office  in  the  last  named  county.  The  sheriff  being  about  to 
lery  the  execution  on  the  property  of  the  plaintiff,  the  lat- 
ter commenced  this  action,  the  nature  and  object  of  which  is 
to  restrain  such  levy  and  the  enforcement  of  said  judgment, 
on  the  groimd  it  is  absolutely  void,  because  the  justice  of  the 
peace  had  no  jurisdiction  of  the  person  of  the  defendant. 

A  temporary  injunction  was  granted,  which  the  court  below 
refused  to  dissolve,  and  defendants  appeal. 

E.  B.  Soper,  for  appellant. 

Sawkins  d  Jones,  for  appellees. 

Seevebs,  J. — ^When  the  transcript  was  filed  in  ttte  office  of 
the  clerk  of  the  Circuit  Court  of  Palo  Alto  county,  it,  in  effect, 
L  ivTimoTioir:  amounted  from  that  time  to  a  judgment  of  the 
pwcttee.  '  Circuit  Court  of  said  coimty,  and  could  only  be 
enforced  by  execution  issued  thereon  by  the  clerk  of  such  court. 
Code,  §  3568.  Such  execution  may  issue  into  any  county  ia 
the  State.     Code,  §  3027. 

When  proceedings  in  a  civil  action,  or  on  a  judgment  or, 
final  order,  are  sought  to  be  enjoined,  the  suit  must  be  brought' 
in  the  county  and  court  in  which  such  action  is  pending,  or, 
the  judgment  or  order  was  obtained.     Code,  §  3396. 

TJie  defendants  moved  the  court  to  dissolve  the  injunction,] 
because  the  judgment  on  which  the  execution  issued  was  ren- 
dered in  Palo  Alto  county,  and  the  injimction  issued  by  and 
from  the  Circuit  Court  of  Emmet  county.  The  motion  should 
have  been  ^sustained.  Lockwood  v.  Kitteringham,  42  Iowa,  257, 
,In  this  last  case  the  execution  was  special,  and  in  the  one 
^at  bar  it  is  general.    In  all  other  respects  the  cases  are  iden- 
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tical.  We  are  unable  to  see  that  the  statute  makes  any  dis- 
tinetioti  between  a  general  and  special  judgment  or  execution, 
when  the  injunction  is  brought  by  a  party  to  the  judgment 
who  seeks  to  enjoin  the  collection  thereof. 

It  h,  however,  insisted  if  the  action  was  brought  in  the 
wrong  county,  the  only  remedy  was  to  move  to  change  the 
place  of  trial.     Code,  §  2589. 

The  difficulty  in  this  view  is,  that  the  Circuit  Court  of 
Emmet  county  had  no  jurisdiction  of  the  subject-matter,  and 
consent,  even,  never  confers  jurisdiction  in  such  case.  Besides 
this,  if  Code,  §  3396,  is  compared  with  the  corresponding  sec- 
tion, 37T8,  of  the  Revision,  we  think  no  other  rule  would  carry 
out  the  intent  of  the  change  made. 

The  latter  section  only  required  proceedings  to  restrain  a 
civil  action  to  be  brought  in  the  county  where  the  action  or 
proceedings  therein  were  pending.  The  Code  extended  this 
to  proceedings  imder  a  judgment  or  final  order,  and  requires 
the  injunction  to  be  brought  in  the  county  and  court  where 
the  action  is  pending,  or  the  judgment  or  order  was  obtained.* 
The  Emmet  Circuit  Court  had  no  power  to  issue  an  injunc- 
tion restraining  the  execution  in  question,  nor  had  it  the 
power  to  set  aside  a  judgment  rendered  in  the  Palo  Alto  Cir- 
cuit Court. 

Bbvsbseo. 


Bolton  v.  Dailt. 


1.  IvldAmoe:  attornst's  fee.  In  an  action  on  account  for  legal  services 
the  pkintiff  testified  that,  pending  his  employment,  an  ilgreement 
was  made  between  him  and  his  client  for  ''more  than  an  ordinary 
fee/'  upon  the  ground  that  the  employment  involved  him  in  some 
complkationa  that  were  compromising  him  in  his  profession :  BM, 
that  he  might  be  compelled  to  state  upon  cross-examination  what 
those  complications  were. 
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Appeal  from  Mahaska  Circuit  Court. 

Saturday,  April  20. 

Action  on  account  for  legal  services.  One  item  of  charge 
is  five  hundred  dollars  for  services  in  a  divorce  suit.  The 
plaintiff  testified  that  while  the  case  was  pending,  and  when 
about  two- thirds  of  the  work  was  done,  he  desired  to  be  relieved 
from  the  case,  and  that  he  told  the  defendant  that  he  would  be 
reUeved  unless  he  had  a  contract  for  more  than  an  ordinary  fee. 
He  testified  that  at  first  the  defendant  refused  to  give  it,  but 
afterward  agreed  to.  The  plaintiff  gave  as  a  reason  why  he 
exacted  more  than  an  ordinary  fee,  that  there  were  some 
complications  that  were  compromising  him  in  his  profession, 
as  well  as  otherwise.  The  defendant  denied  all  agreement  to 
give  five  hundred  dollars  as  a  fee.  Upon  cross-examination 
of  the  plaintiff  as  a  witness  in  his  behalf,  the  defendant's 
counsel  asked  him  to  state  what  the  complications  were  that 
existed  between  him  and  the  defendant  at  that  time,  that  led 
to  the  making  of  the  contract.  To  this  the  counsel  for  the 
plaintiff  objected  as  immaterial,  and  the  objection  was  sub* 
tained.     Judgment  for  plaintiff.     Defendant  appeals. 

John  F.  Lacey,  for  appellant, 

Lafferty  <t  Johnson^  for  appellee, 

Adams,  J. — ^We  think  that  it  was  proper  to  ask  the  plaintiff 
what  the  complications  were  which  constituted  the  alleged 
1.  EviDEwci::  basis  for  exacting  what  the  plaintiff  calls  more 
f«  than  an  ordinary  fee.     We  understand  by  more 

than  an  ordinary  fee,  more  than  the  reasonable  value  of  the  ser- 
vices, estimated  according  to  the  custom  of  charging  for  like 
services  in  the  court  in  whixjh  the  services  were  rendered. 
We  think  that  where  an  attorney  sets  up  an  express  agreement 
to  pay  such  a  fee,  exacted  of  a  client  when  the  work  was  two- 
thirds  done^  under  a  threat  of  withdrawing  from  the  case  if 
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the  agreement  was  not  made,  nothing  but  the  best  of  reasonfi 
would  be  sufficient  to  uphold  the  agreement.  No  attorney'  can 
be  permitted  to  take  advantage  of  his  relation  to  his  client,  and 
the  exigt  ucy  of  his  client's  business,  to  exact  an  unconscion- 
able agreement. 

But  there  is  still  another  ground  upon  which  the  cross- 
exaniiuution  should  have  been  allowed.  There  was  a  direct 
cunJiict  letween  the  testimony  of  the  plaintiff  and  the  testi- 
mony of  the  defendant,  as  to  the  existence  of  such  an  agree- 
ineut.  The  plaintiff  felt  the  necessity  of  supporting  his  testi- 
mony ai>  to  the  fact  of  the  agreement  b^'  giving  a  reason  why 
auch  an  agreement  was  made.  The  reason,  as  given,  is  a 
mysterious  one,  and  far  frpm  satisfactory.  It  is  difficult  to 
conceive  how  the  plaintiff  could  be  so  complicated  as  to 
justify  him  remaining  in  the  case  for  an  extraordinary  fee, 
but  not  for  an  ordinary  one.  How  far  the  reason  given  for 
the  agi'CLment  supported  the  plaintiff's  testimony,  as  against 
that  of  tlie  defendant,  it  was  for  the  jury  to  determine.  The 
com  plications,  then,  constituting  the  alleged  reason  were, 
W6  tliink,  a  proper  subject  for  cross-examination.  In  disal- 
lowing a  cross-examination  upon  that  subject  we  think  the 
court  erred. 

Bevebsed. 


L 


COWE^   V.    BOONB   BT   AL. 

Appa&l :  WHEN  rr  lies.  An  appeal  lies  from  an  order  of  the  court  o^er- 
ruling  a  demurrer  when  such  ruling  involves  the  merits  of  the  case, 
Bud  the  party  at  the  time  elects  to  stand  upon  his  demurrer. 

Attomej :  uen  op  :  watveb.  Where  an  attorney  obtained  judgment  in 
favor  of  his  client,  and  filed  a  claim  for  a  lien  thereon,  and  after- 
ward procured  the  satisfaction  of  the  judgment  by  perfecting  the 
cl Usui's  title  to  land  attached  in  the  action,  A^M,  that,  whatever  lien 
he  might  have  been  entitled  to  upon  the  land  attached,  in  the  hands 
of  the  adverse  party,  i%  was  waived  when  he  procured  satisfaction  of 
the  Judgment,  and  the  transfer  of  the  title  to  his  client. 
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Appeal  from  Harmon  District  Courts 
Satubdat,  Apbil  20. 

Action  to  foreclose  a  mortgage.  It  was  alleged  in  the  peti- 
tion that  the  defendants  Bolter  &  Davis  claimed  to  have  a 
lien  on  the  premises,  but  that  the  same  was  jonior  and 
inferior  to  the  mortgage.  Bolter  &  Davis,  in  an  answer  filed 
by  them,  alleged  that  they,  as  attorneys  at  law,  in  1876  com- 
menced an  action  for  Annetta  Marble  against  William  H. 
Marble,  in  which  an  attachment  issued  and  the  land  described 
in  the  mortgage  duly  attached.  That  subsequently  a  judg- 
ment was  rendered  in  said  action  against  the  defendant 
therein  for  the  sum  of  $1,599.80  and  costs,  and  "the  title  to  said 
land  perfected  in  said  Annetta  Marbte  by  said  Bolter  &  Davis, " 
and  they  "filed  their  attorney's  lien  upon  said  judgment,  which 
lien  still  exists."  A  transcript  of  the  judgment  and  lien  as 
entered  on  the  judgment  docket  is  made  an  exhibit.  The  lien 
was  filed  and  entered  on  the  judgment  docket  February  7, 1876, 
and  the  mortgage  was  not  executed  until  after  that  time. 

It  is  further  alleged  in  the  answer  that  Annetta  Marble 
sold  and  conveyed  the  said  premises  to  the  defendant  Boone, 
and  that  he  executed  the  mortgage  in  question  to  secure  the 
payment  of  a  portion  of  the  purchase  money ;  and  that  said 
"Annetta  Marble  took  said  mortgage  upon  said  property  from 
said  Samuet  Boone,  ♦  ♦  ♦  -^th  full,  actual  knowledge 
of  the  prior,  senior  and  superior  lien  of  said  defendants." 
To  this  answer  there  was  a  demurrer,  which,  being  overruled, 
the  plaintiff  appeals. 

Bamhart  d  CadweU,  for  appellania 

BoUer  <k  Davis,  pro  se. 

SsEvsBS,  J. — ^I.  The  abstract  states :  "This  cause  came  on 
lor  hearing  upon  the  demurrer,"  and  after  hearing  arguments 
timAht  of^ounsel  thereon  the  "court  entered  an  order 
*^^     and  judgment  ordering  and  adjudging  that  said 
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demurrer  be  overruled,  to  which  order  and  judgment  of  the 
court  plaintiff  at  that  time  excepted,  and  elected  to  stand 
thereon/' 

It  is  insisted  by  the  appellees  that  no  judgment  was 
entered  or  rendered  by  the  court,  and  that,  therefore,  this 
appeal,  to  say  the  least,  is  premature. 

An  appeal  lies  from  "an  intermediate  order  involving  the 
merits,  and  materially  affecting  the  final  decision."  Code, 
§  '31U, 

The  court  ordered  and  adjudged  that  the  demurrer  be  over- 
ruled, and  the  plaintiff  elected  to  stand  thereon ;  that  is  to 
gay,  he  refused  to  reply.  Such  an  entry  of  record,  we  think, 
gives  a  party  the  right  to  appeal  therefrom. 

n.  The  grounds  of  demurrer  are — First ,  "that  the  facts 
alleged  *  *  purport  to  constitute  a  cause  of  action,  or 
eouhter-claim,  in  favor  of  said  defendants,  against  said  plain- 
tiffs, and  that  the  facts  therein  stated  do  not  entitle  defend- 
ants tu  the  relief  demanded ;  and  second,  that  the  facts  therein 
alleged  do  not  constitute  a  defense,  either  in  whole  or  in  part, 
to  plaintiff's  cause  of  action." 

It  is  insisted,  as  no  counter-claim  is  alleged,  and  as  the 
matters  pleaded  in  the  answer  are  not  set  up  as  a  defense  to 
the  foreclosure  of  the  mortgage,  that,  therefore,  the  demurrer 
was  properly  overruled. 

This  may  be- conceded.  The  demurrer,  however,  is  both 
general  and  special  {Hanna  v.  Hawes,  45  Iowa,  437),  and  as 
the  general  ground  allowed  in  equitable  cases  is  substantially 
stated  in  the  demurrer,  it  is  sufficient.  Code,  §§  2648,  2649, 
2664, 

III.  The  only  necessary  question  is,  which  of  these  parties 
2.  jk^tviiKET:  has  the  prior  hen  on  the  premises  described  in 
y^vw\  the  mortgage. 

The  lien  of  an  attorney  is  prescribed  and  fixed  by  a  statute 
which  has  been  in  force,  and  now  exists,  without  substantial 
change,  sinoe  1851  (Code  of  1851,  §  1618;  Revision,  £  2708; 
Code,  §  215),  andy  so  far  as  it  affects  this  controversy,  provides 
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that  an  attorney  has  a  lien  on  "money  due  his  client  in  th9 
hands  of  the  adverse  party  ♦  ♦  ♦  from  the  time  of  giving 
notice  in  writing  to  such  adverse  party;"  which  notice, 
under  the  Code,  may  be  entered  "in  the  judgment  docket 
opposite  the  entry  of  the  judgment."  But  this  mode  of  giving 
notice  in  no  manner  affects  the  nature  and  extent  of  the  lien. 

Unless  the  prescribed  notice  has  been  given,  the  parties 
could  settle  and  adjust  the  judgment  or  matter  in  controversy, 
without  reference  to  the  claim  of  the  attorney  for  his  fees. 
Ca$aT  V.  Sargeant,  7  Iowa,  317.  The  "statute  does  not 
give  the  attorney  a  lien  upon  a  judgment  as  a  judgment." 
Hurst  i\  Sheets  and  Trussell  et  al.,  21  Iowa,  501.  But  he  has  a 
lien  on  money  due  his  client  in  the  hands  of  the  adverse 
party  from  the  time  of  giving  the  required  notice. 

As  between  Annetta  Marble  and  W.  H.  Marble,  the  defend- 
ants had  a  lien  on  the  money  due  on  the  judgment,  and  it 
may  be  conceded  (a  point,  however,  which  we  do  not  deter- 
mine) that  they  had  the  right  to  enforce  such  lien  in  the  same 
manner  fljid  to  the  same  extent  the  plaintiff  in  the  judgment 
could  enforce  its  payment ;  that  is  to  say,  that  the  lien  of  the 
attorneys  carried  with  it  the  lien  of  the  judgment  or  attach- 
ment. 

The  title  to  the  land  which  had  been  attached  "was  per- 
fected in  said  Annetta  Marble  by  these  defendants. "  How  or 
in  what  manner  this  was  done  is  not  disclosed,  nor  do  we 
think  the  manner  of  doing  it  material.  Now  defendants 
insist  that  their  lien,  as  attorneys,  attached  to  and  continued  to 
exist  on  the  land  after  they  had  succeeded  in  perfecting  the 
title  thereto  in  their  client.  She  being  the  owner  of  the  land, 
sold  it  to  the  defendant  Boone.  The  mortgage,  being  taken  for 
a  portion  of  the  purchase  money,  was  transferred  by  her  to  the 
plaintiff. 

Certainly,  when  the  defendants  perfected  the  title  in  their 

client  without  obtaining  payment  for  their  services,  W.  H. 

Marble  would  not  be  bound  to  pay  them.     It  must,  we  think, 

be  true  as  between  Boone,  the  plaintiff,  and  the  defendants. 

Vol.  xLvm — 23 
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that  the  latter  should  be  deemed  to  have  waived  their  lien. 
In  fact  the  lien  was  on  the  money  due  from  the  adverse  party 
to  the  client  of  defendants. 

Now,  suppose  the  latter  had  collected  the  money,  and  paid 
it  over  T^ithout  satisfying  the  amoimt  of  the  lien,  certainly 
they  would  be  deemed  to  have  waived  it,  and  the  judgment 
debtor  would  be  discharged. 

Now,  conceding  defendant's  theory  as  to  their  lien  to  be 
true,  thia  is  precisely  what  they  have  done ;  for  their  claim 
is  that  the  filing  of  their  lien  created  a  lien  on  the  land  in 
the  hands  of  the  judgment  debtor,  and  the  title  to  this  land 
they  ''hare  perfected"  in  their  client,  without  protecting  them- 
Belves*  We  are  of  the  opinion  that  the  judgment  debtor, 
Boone,  and  the  plaintiff  had  the  right  to  suppose  the  lien  of 
defendants  to  have  been  satisfied  or  waived,  and  that  the 
mortgage  lien  is  superior  to  the  lien  of  defendants,  who,  in 
fact,  have  no  lien  on  the  land. 

Beveksed. 
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1.  Practice  in  the  Sapreme  Court:  trial  db  novo.  The  consent  of  parties 
to  ihti  entry  of  an  order  in  tlie  court  below,  that  a  case  be  tried  upou 
wiitteii  evidence,  obviates  the  necessity  for  a  motion  for  that  purpose, 
and  (jn titles  either  party  to  a  trial  de  novo  in  the  Supreme  Court. 

%*  Tfcx  D*ed:  OP  what  conclusivb  evidence.  Where  the  acts  of  assess- 
ment, listing  and  levy  are  admitted,  a  tax  deed,  based  thereon,  is  con- 
cluHivu  evidence  that  the  manner  of  their  performance  was  accordiog 
to  law. 


0. :    notice  before  execution  of.    Under  section  898  of  the  Code 

the  notice  required  by  sections  894  and  895  to  be  given  the  owner  and 
ocHmptiat  of  land  sold  for  taxes,  before  the  execution  of  a  tax  deed 
iliororur,  is  not  necessary  in  cases  where  sales  were  made  before  th6 
enactment  of  those  provisions.  • 
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Appeal  from  Tama  Circuit  Court. 

Satubday,  April  20. 

Action  in  chancery  to  quiet  the  title  in  plaintiff  of  three 
lots  in  Tama  City.  The  answer  sets  up  that  the  fee  simple 
title  to  the  property  is  in  the  defendant,  and  shows  that  the 
plaintiff  claims  title  under  tax  deeds  which  are  alleged  to  be 
void,  and  that  defendant  is  entitled  to  redeem  from  the  tax  sale 
upon  which  the  deeds  were  executed,  and  prays  that  defend- 
ant may  be  permitted  to  redeem  from  the  tax  sales.  There 
was  a  decree  granting  the  relief  prayed  for  by  defendant. 
Plaintiff  appeals. 

Struble  d  Good/rich  and  Robinson  <t  Lacy,  for  appellant. 

Hubbard,  Clark  d  Deacon,  for  appellees. 

Beck,  J. — ^I.  The  plaintiff  claims  title  under  two  tax  deeds 
executed  October  12,  1874,  upon  sales  of  the  property  for  the 
taxes  of  1870,  made  October  4, 1871. 

The  defendant  insists,  in  its  answer,  that  the  tax  deeds  are 
void,  and  it  has  the  right  to  redeem  from  the  sales,  on  the 
groiind  that  the  notice  required  by  Code,  §  894,  was  not  given. 
In  amended  answers  the  defendant  alleges  that  the  tax  sale 
was  void,  because  of  the  fraudulent  agreement  of  plaintiff  and 
other  bidders  at  the  sale  not  to  make  bids  against  each  other, 
and  for  the  reason  that  the  several  lots,  being  distinct  tracts, 
were  assessed  and  taxed  together  at  one  valuation  in  gross, 
and  that  no  taxes  were,  in  any  manner,  carried  out  upon  the 
tax  list  for  1870  "against  the  property,"  nor  did  said  tax  list, 
at  any  time,  show  any  amount  of  taxes  to  be  due  upon  the 
property. 

At  the  first  term  of  court  after  the  commencement  of  the 
action  an  order  was  made  upon  the  consent  of  the  parties 
that  the  cause  be  tried  upon  depositions. 

The  plaintiff  was  permitted  to  introduce  the  tax  deeds  in 
evidence  against  defendant's  objection,  and  to  read  the  dep- 
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osition  of  the  assessor  who  listed  the  property,  showing  thai 
two  of  the  lots  were  inclosed  and  used  together  as  a  home- 
stead, and  the  buildings  thereon  were  situated  partly  upon 
each  lot.  The  record  shows  that  "it  was  admitted  defendant 
holds  the  legal  title  to  the  lots  in  controversy,  unless  divested 
by  the  tax  deeds  offered  in  evidence,"  and  that  "the  defend- 
ant admits  that  plaintiff  holds  the  legal  title  to  the  lots  in 
controversy,  unless  defendant  is  entitled  to  redeem  from  said 
tax  deeds  for  reasons  stated  in  the  pleadings."  The  defend- 
ant introduced  in  evidence  the  tax  lists  for  the  year  1870,  so  tar 
as  they  relate  to  the  property  in  controversy,  and  proposed  to 
introduce  the  oral  testimony  of  a  witness  to  prove  the  com- 
hination  at  the  sale  between  plaintiff  and  other  bidders  to 
prevent  competition.  This  oral  testimony,  upon  plaintiff's 
objection,  was  rejected,  on  the  ground  that  the  court  had 
ordered  the  cause  to  be  tried  upon  written  testimony.  It  was 
admitted  that  the  notice  provided  for  in  Code,  §§  894-5,  had 
not  been  given. 

II.  It  is  insisted  by  defendant  that  the  case  is  not  triable 
de  novo  in  this  court,  for  the  reason  that  no  motion  was  made 
1.  PRACTICE  In  ^  ^^^  court  below  for  a  trial  upon  written  testi- 
^u?"fuS%e  mony.  As  we  have  above  stated,  an  order  "was 
made  for  such  a  trial  upon  consent  of  the  parties. 
The  statute  provides  that  "if  any  party  shall  ♦  *  *  mwre 
the  court  for  a  trial  upon  written  evidence, "  the  court  shall 
so  order,  and  the  testimony  upon  which  the  cause  shall  be 
tried  shall  be  sent  to  this  court,  and  upon  it  the  cause  shall 
be  tried  here  de  novo.     Code,  §  2742. 

The  statute  confers  upon  the  court  the  authority  to  require 
the  case  to  be  tried  upon  written  testimony,  and  directs  that 
this  authority  shall  be  exercised  upon  a  motion.  It  will  be 
observed  that  the  motion  so  made  is  not  necessary  to  confer 
upon  the  court  authority  to  make  the  order,  but  is  simply  the 
means  of  invoking  the  exercise  of  authority.  If,  by  agree- 
ment, both  of  the  parties  unite  in  asking  for  the  order,  sorely 
the  authority  may  be  exercised,  for  it  is  invoked  by  both  and 
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resisted  by  neither.  This  proposition  is  too  plain  to  admit  of 
doubt. 

The  cause  must  be  regarded  as  being  here  for  trial  de  novo 
upon  the  written  testimony  before  us. 

m.  The  defendant  insists  that  the  tax  deeds  are  void  for 
the  reasons — First,  the  property  is  not  sufficiently  described 
upon  the  tax  list ;  second,  the  valuation  and  taxes  upon  the 
property  in  question  and  other  property  are  set  out  in  gross 
upon  the  tax  list,  and  the  different  lots  and  tracts  are  not 
valued  and  listed  as  to  the  tax  on  each  separately.  The 
objections  cannot  be  urged  here  for  the  reason  that,  if  presented 
in  the  answer,  they  were  expressly  waived  and  abandoned  in 
the  court  below.  They  are  used  here,  properly,  if  well 
founded,  to  assail  the  validity  of  the  sales  and  deeds.  If  sus- 
tained, the  deeds  and  sales  would  be  set  aside.  The  other 
defense  pleaded  sets  up  defendant's  right  to  redeem  from  the 
sales  on  the  ground  that  notice  had  not  been  given  to  defendant. 
As  we  have  above  shown,  the  defendants  admitted,  and  the 
admission  is  made  of  record,  that  the  tax  title  of  the  property 
is  valid,  if  the  right  of  redemption,  as  stated  in  the  answer, 
because  of  the  want  of  the  notice,  does  not  exist.  It  appears 
to  us  that  defendant  abandoned  all  defenses  except  his  right 
to  redeem. 

IV.  But  another  satisfactory  answer  to  the  objection  is 
ready  at  hand.  The  tax  deed  is  conclusive  evidence  of  the 
2  TAX  deed:  regularity  of  the  manner  of  the  assessment, listing 
evidence.  ^^^^  ^ewj  of  taxos.  It  is  prima  facie  evidence  of  the 
fact  of  assessment,  listing  and  levy,  but  conclusive  evidence  that 
the  manner  thereof  accords  with  the  law.  Code,  §  897 ;  Bev.,  § 
784 ;  McCready  v.  Sexton  d  Son,  29  Iowa,  356.  The  objection 
admits  these  acts,  but  is  based  upon  the  ground  that  they  were 
not  regularly  performed,  in  thai  the  description  of  the  prop- 
erty upon  the  tax  list  was  not  sufficient^  and  the  valuation 
and  tax  upon  several  separate  tracts  were  in  gross.  These 
are  matters  that  pertain  to  the  manner  of  asaei^ment,  listing 
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and  levying,  and  are  regarded  by  the  law  as  conclusively 
established  by  the  deeds. 

V.  The  tax  sales,  it  will  be  remembered,  were  had  in 
1871,  and  the  deeds  were  executed  in  1874.  By  chapter  124, 
3.  — :  notice.,  acts  Fourteenth  General  Assembly, prior  provisions 
were  so  amended  that  before  a  tax  deed  can  be  executed  a  notice, 
as  prescribed,  must  be  served  upon  the  person  in  possession  of 
the  property,  and  upon  the  person  in  whose  name  the  prop- 
erty was  taxed,  before  a  deed  can  bo  made  upon  tax  sale. 
The  provision  is  continued  in  the  Code,  §  894.  Defendant 
insists  that  the  statute  is  applicable  to  the  tax  case  before  us, 
and  that  the  deed  is  invalid  because  the  notice  prescribed  in 
the  provision  above  cited  was  not  given.  The  plaintiff  con- 
tends— First,  that  under  the  constitution  the  provision  cannot  be 
applied  by  the  courts  to  tax  sales  made  before  its  enactment ; 
second,  that  by  the  expiess  terms  of  the  act  of  the  Fourteenth 
General  Assembly,  and  of  section  889  of  the  Code,  the  pro- 
vision is  applicable  alone  to  sales  made  after  its  enactment. 

Code,  §  898,  is  in  this  language:  "The  provisions  of  this 
title  [including  the  provision  for  notice  above  referred  to] 
shall  not  affect  sales  heretofore  made,  or  tax  deeds  given  in 
pursuance  of  sales  made  before  the  taking  effect  of  this  Code." 
The  language  of  this  section  is  plain  and  easy  of  comprehen- 
sion. Before  its  enactment  deeds  were  executed  upon  tax 
sales  without  the  notice  required  in  the  amendments  of  the 
statute  referred  to  in  the  section.  By  the  amendments,  deeds 
executed  without  the  notice  having  been  given  were  invaUd. 
But  the  section  in  hand  declares  that  such  amendments  shall 
not  affect  "tax  deeds  given  in  pursuance  of  sales  made  before 
the  taking  effect  of  this  Code."  The  expression  "deeds  given 
in  pursuance  of  sales,"  means  deeds  executed  upon  sales.  If 
the  sales  were  made  before  the  Code,  the  want  of  notice 
required  by  the  amendments  does  not  affect^  invalidate  the 
deeds. 

It  is  argued  by  defendant's  counsel  that  the  language  of 
the  section  just  quoted  refers  to  deeds  given  before  the  Code 
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took  eflfect,  for  the  reason  that  the  word  given  is  in  the  past 
tense,  and  therefore  relates  to  time  before  the  Code.  The 
error  of  this  position  is  apparent.  The  word  "given"  is  a  past 
participle,  having  the  nature  of  an  adjective.  Its  tense 
relates  to  time  prior  to  the  time  alleged  of  its  substantive. 
It  conveys  no  independent  idea  of  time.  It  will  be  observed 
that  the  language  of  the  section  under  consideration  fixes  no 
time  of  the  execution  of  the  deeds  referred  to,  further  than 
than  that  expressed  by  the  words  "given  in  pursuance  of  sales 
made  before  the  taking  eflfect  of  this  Code."  The  deeds 
referred  to  may  be  such  as  are  given  before  the  Code  or 
after  the  Code,  so  that  they  be  given  in  pursuance  of  sales 
made  before  the  Code,  in  accord  with  the  law  prescribing  the 
time  for  the  making  of  the  deeds,  to  be  found  elsewhere. 

We  conclude  that,  under  Code,  §  898,  the  notice  prescribed 
in  sections  894,  895,  is  not  required  to  be  given  in  cases  where 
•ales  were  made  before  the  enactment  of  these  provisions. 

The  constitutional  question  raised  by  plaintiflF  need  not  be 
considered.  No  other  questions  than  those  we  have  noticed 
are  raised  in  the  case. 

It  is  our  decision  that  the  decree  of  the  court  below  be 
reversed,  and  the  cause  be  remanded  for  a  decree  in  accord 
with  this  opinion. 

liEVEBSED. 


Schaentgen  v.  Smith. 


I.  TeiiiM:  CHANGE  OF.  After  one  change  of  venue  the  party  applying 
for  another  change  must  allege  and  show  that  the  cause  upon  which 
he  bases  his  appUcation  was  not  in  existence  when  the  first  change 
was  obtained. 

Appeal  from  Pottawattamie  Circuit  Cou/rt. 
Saturday,  April  20. 
Action  at  law.    Judgment  for  plaintiff.    Defendant  appeals. 
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Stori/  dc  Hammond,  for  appellant. 
Clmton,  Hart  d  Brewer,  for  appellee* 

Bbck,  J. — The  cause  was  brought  in  the  Circuit  Court  of 
Freniont  county,  and  the  venue  changed,  upon  application  of 
J  VENX'E!  plaintiff,  to  Pottawattamie  county.  At  the  fiist 
chttuge  of.  i^xxn  of  the  Circuit  Court  of  the  last  named  county, 
after  the  cause  was  filed  therein,  defendant  moved  to  change  the 
venue,  on  the  ground  of  plaintiff's  influence  over  the  people 
of  the  county,  and  duly  supported  the  motion  with  affidavits. 
It  was  overruled,  and  this  action  of  the  court  constitutes  the 
only  ground  of  the  single  error  assigned. 

Code,  §  2591,  provides  that  "after  one  change  [of  venue] 
no  party  is  entitled  to  another  for  any  cause  in  existence 
when  the  first  change  was  obtained."  Defendant's  applica- 
tion for  a  change  did  not  show  that  the  cause  upon  which  he 
based  it  was  not  in  existence  when  the  former  change  of 
venue  was  ordered ;  for  this  reason  the  motion  was  overruled. 
Defendant's  counsel  insist  that  the  language  above  quoted 
means  that  a  party  having  had  a  change  of  venue  is  not 
entitled  to  another  upon  his  own  application,  unless  he  shows 
that  the  cause  did  not  exist  when  the  first  change  was 
ordered.  But  we  think  this  is  not  the  import  of  the  language. 
Its  obvious  meaning  is  this :  "After  one  change,  either  party 
to  the  action  is  not  entitled  to  a  change  of  venue  for  any 
cause  in  existence  when  the  first  change  was  obtained." 
Explanation  and  criticism  upon  the  language  could  not  make 
it  plainer. 

The  court  below  rightly  overruled  the  application  for  the 
change  of  venue. 

AjFFIBlIED* 
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McMannis  et  al  v.  Eicb. 

I.  Xortgaga:  administbator.  A  mortgage  by  an  administrator,  in  which 
the  name  of  the  mortgagee  does  not  appear,  cannot  be  approved  by 
the  probate  court.  To  render  a  mortgage  by  an  admlnistmtor  valid, 
it  must  be  capable  of  identification  as  the  one  approved  by  the  court. 

9.  — ^^ :  :.  JURISDICTION.     Under  a  guardian's  petition  asking  for 

an  order  to  sell  real  estate,  the  court  does  not  have  jurisdiction  to  make 
an  order  authorizing  the  guardian  to  mortgage  it. 

Appeal  from  Franklin  Circuit  Court, 

Saturday,  April  20. 

Action  to  set  aside  foreclosure  sale.  The  plaintiflFs  are 
Leirs  of  one  James  McMannis,  deceased.  The  mortgaged 
land  belonged  to  his  estate.  At  the  date  of  the  mortgage, 
March  29,  1873,  the  plaintiffs,  George  W.  McMannis,  James 
McMannis  and  John  McMannis,  were  minors.  Catherine 
McMannis,  the  widow  of  the  decedent  and  mother  of  the 
minors,  was  their  guardian.  As  such  guardian  she  bor- 
rowed money  of  the  defendant  for  the  support  and  education 
of  her  wards.  The  mortgage  in  question  was  given  as  security 
for  such  money.  Afterward  the  mortgage  was  foreclosed  and 
the  property  was  purchased  by  the  defendant  at  the  fore- 
closure sale.  The  plaintiffs  were  not  made  parties  to  the 
action,  and  they  insist  that  the  mortgage  and  sale  were 
invahd  for  various  reasons,  which  will  be  set  out  in  the  opin- 
ion.    Decree  for  plaintiffs.     Defendant  appeals. 

S.  P.  Lcland,  for  appellant. 
McKemie  d  Hemingway ,  for  appellees. 

Adams,  J. — ^The  grounds  upon  which  the  plaintiffs  seek 
relief  are  stated  as  follows :     Firsts  the  petition  under  which 
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1.  mohtqaok: 
ftamltilKtrmtor. 


the  order  was  made  authorizing  Catherine  McMan- 
nis  to  mortgage  the  property  asked  only  for  an 
order  authorizing  her  to  sell  it ;  second,  in  the  proceedings  under 
the  petition  no  guardian  ad  litem  was  appointed  for  the 
minors;  third,  Catherine  McMannis  signed  the  mortgage  as 
administratrix  and  not  as  guardian,  while  she  was  not  in  fact 
administratrix,  nor  had  she  obtained  any  order  to  mortgage 
as  administratrix;  fourth,  the  mortgage  never  was  apin'oved; 
Ji/th,  it  does  not  appear  that  any  bond  was  filed  as  provided 
by  law. 

It  will  be  observed  that  no  question  is  before  us  as  to 
whether  Catherine  McMannis  is  liable  as  guardian  or  other- 
wise for  the  money  borrowed.  The  only  question  is  as  to 
whether  the  mortgage  is  valid. 

The  mortgage  was  executed  under  the  Revision.  Section 
2558  is  in  these  words:  "Deeds  may  be  made  by  the  guar- 
dian in  his  own  name,  but  they  must  be  returned  to  the  court, 
and  the  sale  or  mortgage  approved  before  the  same  are  vaUd." 
Unless,  then,  the  mortgage  in  question  was  approved,  it  is 
evident  it  has  no  validity.  The  plaintiffs  insist  that  it  never 
was  approved.  The  record  upon  which  the  defendant  reUes  as 
showing  an  approval,  is  in  these  words : 

'Tebruary  Term,  1875.  Circuit  Court  of  Franklin  County. 
Estate  of  Patrick  McMannis  v.  Catherine  McMannis,  admin- 
istratrix.    (Records,  page  344.) 

**Now  on  this  day  this  cause  coming  on  for  hearing,  upon 
plaintiff's  motion  to  approve  the  mortgage  heretofore  executed 
by  said  administratrix  to upon  the  real  estate  belong- 
ing to  said  estate,  and  it  appearing  to  the  court  that  said 
mortgage  is  in  due  form  of  law,  and  that  in  executing  said 
mortgage  the  said  administratrix  has  complied  with  the 
requirements  of  the  law,  the  said  mortgage  is  therefore  hereby 
approved." 

The  foregoing  shows  an  approval  of  some  mortgage,  but  was 
it  an  approval  of  the  mortgage  in  question  ?  We  cannot  say 
that  it  so  appears.     The  proceeding  is  entitled  ''Estate  of  Pat- 
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KICK  McMannis  v.  Catherine  McMannis,  administratrix.**  The 
name  of  the  defendant  to  whose  estate  the  land  in  question 
belonged  was  James  McMannis.  Patrick  McMannis  and  James 
McMannis  are  not,  apparently,  the  same  person. 

Again,  no  mortgagee  is  named  in  the  mortgage  which  was 
approved,  but  a  blank  is  left  for  the  name.  This  would  indi- 
cate that  the  mortgage  approved  did  not  contain  the  name  of 
a  person  as  mortgagee.  The  mortgage  in  question  was  exe- 
cuted and  delivered  to  the  defendant  some  two  years  before 
that  time,  and  the  name  of  the  defendant  as  mortgagee  must 
be  presumed  to  have  been  written  therein  at  that  time. 

Looking  at  the  record  alone,  which  is  all  the  evidence  which 
we  have  before  us,  we  have  to  say  that  it  does  not  appear  to 
us  that  the  mortgage  therein  described  is  the  mortgage  in 
question. 

We  are  of  the  opinion,  too,  that  the  defendant's  mortgage 
was  not  entitled  to  be  approved.     The  guardian's  petition 

2^' . .    was  an  application  to  sell,  and  not  to  mortgage. 

jaHsdiction.  rpj^^  statute  required  (section  2553  of  the  Revision) 
that  a  copy  of  the  petition  should  be  served  upon  each  minor. 
From  this  it  is  to  be  assumed  that  the  minor  has  a  right  to 
know  precisely  what  is  applied  for.  The  object,  of  course,  is  to 
allow  objections  to  be  interposed,  if  there  are  any.  We  think, 
therefore,  that  an  order  to  mortgage,  of  which  the  minors  had 
no  notice,  was  made  without  jurisdiction. 

Such  being  our  view,  it  is  unnecessary  to  consider  the  other 
objections  urged  to  the  mortgage.  The  judgment  of  the  Cir- 
cuit Court  must  be 

Affirmed. 
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I  ^«nsiil  Vance  v.  Fall. 


I.  Coatii  NEXT  FRIEND.  In  the  absence  of  a  statute  providing  otlier- 
wim,^  the  next  friend  in  an  action  by  an  infant  plaintiff  ia  liable  fo* 
coate> 

Appeal  from  Monroe  District  Court. 

Satubdat,  April  20. 

J,  C.  F.  Vance  is  a  minor.  This  action  was  brought  by 
Samuel  Vance,  his  next  friend.  Recovery  was  sought  of 
defendant  for  an  alleged  malicious  prosecution,  and  for  slan- 
demuB  words  spoken  of  said  J.  C.  F.  Vance.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  defendant. 
The  court  rendered  judgment  against  Samuel  Vance,  as  next 
friend,  for  the  costs  of  the  action.  Exceptions  were  entered 
to  the  judgment,  and  an  appeal  therefrom  was  taken.  After- 
ward, Samuel  Vance  filed  a  motion  to  retax  the  costs,  which 
motion  was  overruled,  and  an  appeal  was  taken. 

H.  B.  rf  L.  C,  Henderskott,  for  appellant. 

Perrtf  dt  Townsend  and  DashieU  d  Andrews,  for  appellee. 

RoTHEOCK,  Ch.  J. — At  common  law,  and  by  the  Statute  of 
Westm,,  16,  48,  and  2  C,  15,  an  infant  cannot  sue  in  his  own 
I  com ^ next  ^^^^y  l>ut  the  actiou  must  be  brought  by. his 
^"^'  guardian  or  next  friend.     The  Code,  §  2565,  pro- 

vides that  an  action  of  a  minor  must  be  brought  by  his  guard- 
ian or  next  friend.  This  is  a  simple  recognition  of  the 
common  law  rule.  The  rule  always  has  been,  and  the  Code 
providt's,  that  "costs  shall  be  recovered  by  the  successful 
against  tlie  losing  party."  Whatever  exceptions  there  may  be 
to  this  rule  need  not  now  be  considered. 

Our  statute  being  merely  declaratory  of  the  common  law, 
the  question  presented  by  this  appeal  must  be  determined  by 
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ascertaining  the  rights  of  the  parties,  independent  of   any 
statute. 

It  appears  that  it  has  ahnost  uniformly  been  held  that  the 
next  friend  of  an  infant  plaintiff  is  liable  for  costs,  except  in 
those  jurisdictions  where  such  liability  is  regulated  by  statute. 
Sehouler's  Dom.  Relations,  594,  and  authorities  cited  in 
notes ;  1  Am.  Leading  Cases,  325,  329 ;  Bacon's  Abridgment, 
vol.  5,  153. 

At  common  law,  the  next  friend  of  an  infant  plaintiff  was ' 
not  a  competent  witness  in  the  action,  because  of  his  liability 
for  costs.     1  Greenleaf 's  Evidence,  §§  347,  391. 

The  Code  of  1851,  §  1689,  provided  that  the  next  friend 
should  be  responsible  for  costs.  In  the  Revision  of  1860,  and 
in  the  present  Code,  there  is  no  such  express  provision.  It 
may  be  said  that  the  repeal  of  the  provision  making  him 
liable  indicates  a  legislative  intent  that  there  should  be  no  such 
Uability.  We  think,  however,  that  as  that  provision  was 
merely  declaratory  of  the  common  law,  it  may  well  be  said  it 
was  omitted  because  the  next  friend  is  liable  without  any 
statutory  enactment. 

Affirmed. 


Howder  v.  Overholser. 


1.  Costs  :  APPonxroNMENT  op.  Where,  in  an  action  hefore  a  justice  of  the 
peace  upon  four  separate  items  of  demand,  the  judgment  of  the  justice 
in  favor  of  the  plaintiff  was  appealed  from,  and  the  plaintiff  recov- 
ered one  dollar  in  the  Circuit  Court,  Iieldy  that  the  case  was  a  proper 
one  for  apportionment  of  costs. 

Appeal  from  Woodbury  Circuit  Court. 

Saturday,  April  20, 

Plaintiff  sued  the  defendant  before  a  justice  of  the  peace 
for  breach  of  warranty  on  three  farming  implements,  claiming 
twenty-five  dollars  damages  on  one  and  eight  dollars  damages 
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on  each  of  the  others.  He  also  claimed  fifty  cents  for  dray- 
age.  The  answer  was  a  general  denial.  There  was  a  trial 
l*y  jiny,  nnd  a  verdict  and  judgment  for  plaintiff  for  twelve 
dollars.  Defendant  api)ealed  to  the  Circuit  Court,  and  the 
SEme  issu{^s  w^re  there  tried  by  jury,  and  a  general  verdict 
was  rendered  for  the  plaintiff  for  one  dollar.  The  defendant 
filed  a  motion  to  tax  the  costs  in  the  Circuit  Court  to  the 
plaintiff  because  appellant  received  a  more  favorable  judg- 
ment than  that  aj^pealed  from.  The  court  sustained  the 
motion  in  part  by  ordering  that  the  j)laintiflF  pay  one-third  of 
all  the  costs,  including  the  costs  which  accrued  before  the 
justice  of  the  i^eace.  From  this  order  plaintiff  appeals  to  this 
comi- 

Comtant  R,  Marhs,  for  appellant. 

Yanaiia  d-  Son,  for  appellee. 

EoTHRocK,  Ch.  J. — Section  2933  of  the  Code  provides: 
** Costa  hIisiII  be  recovered  by  the  successful,  against  the  losing 
L  rnBT«:  partv.     But  whcrc  the  part^'  is  successful  as  to  a 

uitni  uf.  part  of  his  demand,  and  fails  as  to  i)art,  unless 

the  ca.se  in  otherwise  provided  for,  the  court  may,  on  render- 
ing judgment,  make  an  equitable  apportionment  of  the  costs." 

This  ^VLis  an  action  upon  four  separate  items  of  demand. 
The  Liggrc^^iite  amount  claimed  was  forty-one  dollars  and  fifty 
ct-nts.  The  recovery  in  the  Circuit  Court  was  one  dollar. 
lYe  have  held  that  where  there  is  a  single  entire  claim,  upon 
which  a  i>arty  recovers  an  amount  less  than  he  demanded, 
there  can  be  no  apportionment  of  costs  under  the  section  of 
the  statute  above  quoted.     Upson  v.  Fuller,  43  Iowa,  409. 

But  this  action  was  founded  upon  separate  and  distinct 
cauaes  or  claims,  and  we  think  it  was  a  proper  case  for  an 
equitable  apportionment  of  costs.  The  fact  that  there  was  a 
general  verdict  for  one  dollar  will  not  authorize  the  presump- 
tion that  a  recovery  was  had  on  all  of  the  items  claimed,  in 
the  abseuce  of  an  afi&rmative  showing  to  that  effect. 
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It  is  urged  that  the  section  above  quoted  is  not  applicable 
to  this  action,  because  costs,  in  appeals  from  justices  of  the 
peace,  are  regulated  by  sections  3592  and  3593  of  the  Code. 

Section  3592  provides  that  "the  appellant  must  pay  the 
costs  of  the  appeal  imless  he  obtains  a  more  favorable  judg- 
ment than  that  from  which  he  appealed."  By  section  3593 
it  is  provided :  "If  the  judgment  below  is  against  the  appel- 
lant, he  may  proffer  to  pay  a  certain  amount  with  costs,  and 
if  the  final  amount  recovered  be  less  favorable  to  the  appellee 
than  such  proflfer  he  shall  pay  costs  of  appeal." 

The  first  of  the  above  sections  is  applicable  only  to  appeals 
taken  by  the  party  who  recovers  a  judgment.  Best  v.  Dean, 
8  Iowa,  519.  Section  3593  would  control  the  rights  of  the 
parties  if  the  defendant  had  proffered  to  pay  an  amount  with 
costs  gp'eater  than  that  finally  recovered.  As  he  did  not  do  so, 
we  think  the  court  was  not  precluded  from  making  an  equita- 
ble apportionment  of  costs  under  section  2933.  The  defend- 
ant is  no  more  concluded  from  demanding  the  proper  appor- 
tionment than  he  would  be  in  an  original  action. 

The  case  of  Best  v.  Dean,  supra,  is  not  inconsistent  with 
the  rule  here  announced.  It  was  held  in  that  case  that  where 
a  defendant  appealed  from  a  judgment  rendered  against  him 
by  a  justice  of  the  peace,  and,  upon  the  trial  of  the  appeal, 
the  plaintiff  recovered  a  less  amount  than  was  rendered  by 
the  justice,  the  plaintiff  is  entitled  to  recover  the  costs  upon 
appeal.  There  was  no  other  question  in  that  case.  The 
question  of  the  apportionment  of  costs  was  not  presented. 

Affirmed. 
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MONINGER    &   EiNGLAND  Y.  EaMSEY. 

1.  HooMtteftd:  antecedent  debts.  The  homestead  descends  to  the 
isi'Ut?  ijf  the  owner  charged  with  the  debts  of  the  latter  which,  in  his 
life,  could  have  been  enforced  against  it,  but  free  from  such  debts  as 
€uuld  not,  in  his  life-time,  have  been  so  enforced. 

Appeal  from  Boone  Circuit  Court, 
Saturday,  April  20. 

F-  C.  Wood  was  the  owner  of  a  homestead  in  Boone 
county,  in  this  State.  She  died  in  January,  1872,  and  by 
her  will  lievised  all  her  property  to  her  three  children.  She 
owed  debts  contracted  in  New  York  before  she  acquired  the 
homestead.  In  July,  1872,  George  Wood,  one  of  the  chil- 
dren, and  a  devisee  under  the  will,  made  a  mortgage  upon  an 
undivided  one-third  of  the  homestead.  Appellants  are  the 
owners  of  said  mortgage.  Appellee,  as  administrator  of  the 
estate  of  F.  C.  Wood,  after  the  execution  and  recording  of 
said  mortgage,  petitioned  the  court  to  sell  the  homestead,  to 
pay  said  Now  York  debts.  The  devisees  under  the  will,  being 
the  children  of  F.  C.  Wood,  appeared  in  the  proceedings  to 
sell  the  land,  and  consented  to  the  sale,  and  the  land  was 
sold.  Appellants  were  not  made  parties  to  this  proceeding. 
There  is  iiot  suflScient  of  the  proceeds  of  the  sale  to  pay  the 
debts  contracted  by  F.  C.  Wood  before  she  acquired  the 
homestead,  and  also  pay  the  mortgage  held  by  appellants. 
Appellants  claim  that  the  mortgage,  being  less  in  amount  than 
one^hird  the  proceeds  of  the  sale,  should  be  paid  out  of  said 
proceeds.     The  Circuit  Court  determined  otherwise. 

Moninger  &  Eingland  ai)peaL 

John  A.  HvUy  for  appellants. 

Wehh  tt  Dyer,  for  appellee. 

EoTHBocE,  Ch.  J. — Counsel  for  the  parties,  by  agreement, 
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submit  the  question  for  determination  in  this  court,  in  the  fol* 
LmxxgTSAD:  loifing  cleor  and  concise  form :  "Does  the  home- 
debts.  stead  descend  to  the  issue  of  the  owner,  without 

regard  to  the  rights  of  creditors,  when  claims  are  older  than 
the  homestead  acquisition,  and  who  could  have  subjected  it  to 
the  payment  of  their  claims  if  the  owner  had  surviyed  and 
held  it?" 

Section  1992  of  the  Code,  so  far  as  applicable  to  the  ques- 
tion, is  in  these  words:     "The  homestead  may  be  sold  on 

execution  for  debts  contracted  prior  to  the  purchase  thereof, 

♦    *    ♦     *  " 

Section  2008  provides  that  «*♦♦♦♦  the  homestead 
descends  to  the  issue  of  either  husband  or  wife,  according  to 
the  rules  of  descent,  unless  otherwise  directed  by  will,  and  is 
to  be  held  by  such  issue  exempt  from  any  antecedent  debts  of 
their  parents,  or  their  own." 

F.  C.  Wood  was  a  widow,  and  the  devise  to  her  children 
did  not  divert  the  homestead.  No  other  disposition  of  the 
property  was  made  by  the  will  than  that  made  by  the  law  of 
descents. 

The  question  presented  must  be  determined  precisely  as  if 
no  will  had  been  made,  and  involves  the  construction  of  the 
sections  of  the  Code  above  quoted. 

Construing  the  two  sections  together,  we  are  of  opinion  that 
the  antecedent  debts  of  the  parents  referred  to  in  section  2008 
include  only  the  ordinary,  general  indebtedness  of  the  estate, 
and  do  not  embrace  debts  which  were  contracted  before  the 
homestead  was  acquired.  Any  other  construction  would  limit 
the  liability  of  the  homestead  for  debts,  as  provided  in  sec- 
tion 1992,  to  such  as  may  have  been  reduced  to  judgment 
and  are  in  course  of  collection  by  execution  levied  upon  the 
homestead  during  the  life  of  the  parent. 

We  do  not  think  this  is  a  fair  construction  of  that  section. 

The  homestead  is  not  primarily  liable  for  debts  contracted 

prior  to  its  purchase.    It  is  only  liable  to  be  sold  for  such 

debts  "to  supply  the  deficiency  remaining  after  exhausting 

Vol.  XLvm-^24 
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the  other  property  of  the  debtor  liable  to  execution."  The 
phrase,  ''the^  homestead  may  be  sold  on  execution  for  debts 
contracted  prior  to  the  purchase  thereof,"  found  in^  section 
1 992,  is  a  form  of  expression  used  to  declare  the  homestead 
liable  for  such  debts,  in  so  far  as  may  be  necessary  to  pay 
the  same  after  exhausting  the  other  property.  The  general 
provision  in  section  1988  exempts  the  homestead  from  "judi- 
cial sale."  The  exception  contained  in  section  199?  sub- 
jects the  homestead  to  judicial  sale  on  execution  in  the  con- 
tingency therein  named.  There  is  nothing  in  this  section 
limiting  the  time  of  the  collection  of  the  debts  for  which  the 
homestead  may  be  seized.  If  liable  to  be  seized,  it  cannot 
be  said,  from  the  language  employed,  that  it  must  be  levied 
upon  prior  to  the  death  of  the  owner. 

We  are  required  to  construe  these  sections  so  bdth  will 
stand,  if  that  can  be  done ;  and  while  some  of  us  are  not  free  from 
doubt,  we  think  that  section  2008  must  l)e  understood  to  pro- 
vide that  the  heir  holds  the  property  free  fro^i  the  debts  of 
the  ancestor  which,  in  his  life,  could  not  have  been  enforced 
against  it. 

Affibiied. 


The  State  v.  Eidley  and  Johnson. 

1.  Criminal  Law:  compound  ofpense":  construction  of  statute.  The 
term  *'compound  otfensee,"  as  used  in  section  4300  of  the  Code,  has 
reference  only  to  cases  where  the  same  act  constitutes  in  itself  more 
crimes  than  one.  and  does  not  include  cases  in  which  two  or  more 
crimes  are  committed  in  succession. 

2.  :  PBACTicK :   special  intekrooatories  to  jury,     ^§ectlon  2808 

,135    .375I  of  the  Code,  providing  for  the  submission  of  particular  questions  of 

'    ^ — rz  fact  to  the  jury,  has  reference  to  trials  in  civil  actions  only. 

'  Appeal  from  Polk  District  Court. 

Saturday,  Abbil  20. 

The  defendants  were  tried  upon  an  indictment  of  which  the 
f pllownug  is  a  copy : 
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"The  grand  jury  •♦♦♦♦♦  accuse  William 
Eidley  and  C.  M.  Johnson  of  the  crime  of  burglary  committed 
as  follows:  The  said  William  Bidley  and  C.  M.  Johnson,  on 
the  2nd  day  of  August,  1876,  in  the  county  of  Polk,  in  the 
night-time  of  said  day,  unlawfully,  feloniously  and  burglari- 
ously, did  break  and  enter  the  store  of  one  John  Slatten,  there 
situated,  in  which  said  store,  goods,  merchandise,  and  valua- 
ble things  were  then  and  there  kept  for  use,  sale,  and  deposit, 
with  intent  then  and  there  the  goods,  chattels,  money  and 
property  of  the  said  John  Slatten,  in  the  said  store  then  and 
there  being,  then  and  there  unlawfully,  feloniously  and  bur- 
glariously to  steal,  take  and  carry  away;  and  two  caddies  of 
tobacco  of  the  value  of  twelve  dollars  each  *  ♦  ♦  of  the 
personal  goods,  chattels  and  property  of  the  said  John  Slat- 
ten, in  the  said  store  then  and  there  being  found,  then  and 
there  unlawfully  and  burglariously  did  steal,  take  and  carry 
away    ♦♦♦♦♦*.". 

There  was  a  verdict  of  guilty  of  larceny  from  a  store  in  the 
night-time,  and  the  defendants  were  sentenced  to  imprison- 
ment in  the  penitentiary.     Defendants  appeal. 

Maxwell,  Lee  d  Witter ,  for  appellants. 

c7.  F.  McJunkiUy  Attorney  General,  for  the  State. 

EoTHROCK,  J. — ^I.  It  is  urged  that  the  only  charge  in  the 
indictment  is  that  of  br.eaking  and  entering  a  store-house,  in 
the  night-time,  with  intent  to  steal. 

The  court  instructed  the  jury  as  follows:  "10.  In  the 
facts  set  forth  in  the  indictment  are  induded  three  crimes,  of' 
different  degrees  of  enormity — First,  the  crime  of  larceny  in 
a  store  in  the  night-time,  the  highest;  second,  the  crime  of 
breaking  and  entering  a  store  in  which  goods,  merchandise, 
and  valuable  things  were  kept  for  use,  sale  and  deposit,  with 
intent  to  commit  larceny,  the  next  lower  oflfense ;  third,  the 
crime  of  simple  larceny,  the  lowest." 
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The  jury  were  further  instructed  that  under  the  indictment 
ft  verdict  might  be  found  for  any  one  of  the  three  crimes 
above  named,  if  the  evidence  should  be  found  sufficient  to 
warrant  such  verdict. 

The  indictment  in  this  case  is  substantially  the  same  as 
that  in  The  State  v,  Hayden,  45  Iowa,  11.  In  that  case  the 
defendant  was  found  guilty  of  breaking  and  entering  the  store 
with  intent  to  commit  larceny.  In  this  case  the  defendants 
were  found  guilty  of  larceny  from  a  store  in  the  night-time. 

It  was  held  in  that  case  that  the  indictment  was  not  bad 
for  duplicity,  because  it  charged  but  one  ofiFense — that  of 
breaking  and  entering  the  store  in  the  night-time,  with  intent 
to  commit  larceny — and  the  allegation  that  the  larceny  was 
actually  committed  should  be  regarded  as  pleading  evidence, 
which  might  be  rejected  as  surplusage. 

That  indictments  in  substantially  the  same  form  have  been 
held  good,  see  authorities  cited  in  that  case. 

The  indictment  under  our  practice  must  charge  but  one 

offense,  but  it  may  be  charged  in  different  forms  or  counts  to 

1,  CRIMINAL      meet  the  evidence.     The  exception  is   "that  in 

yo^nd  offense:  cascs  of  compouud  offeuses,  where,  in  the  same 

taiiRtructioa  .  «•  i  i 

of  statute.  transaction,  more  than  one  offense  has  been  com- 
mitted, the  indictment  may  charge  the  several  offenses,  and 
the  defendant  may  be  convicted  of  any  offense  included 
therein. "  Code,  §  4300.  There  was  no  printed  argument  for 
the  prosecution  in  the  case  of  the  State  r,  Hayden,  supra,  but 
in  an  oral  argument  by  the  late  Attorney  General  it  was 
urged  that  the  crime  charged  was  a  compound  offense. 

We  then  examined  that  question  to  some  extent,  and  were 
satisfied  that  this  position  was  not  correct.  It  is  now  again 
urged  that  this  is  a  compound  offense.  Upon  a  re-examination 
of  the  question,  we  have  not  changed  our  views. 

It  may  be  somewhat  difficult  to  determine  exactly  what  is 
a  compound  offense.  It  must,  we  think,  refer  to  a  case  where 
a  particular  transaction  constitutes  in  itself  two  or  more 
offenses.    For  example,  if  a  married  man  should  forcibly 
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have  a  carnal  knowledge  of  a  woman  not  his  wife,  he  would, 
in  the  same  act,  commit  the  crimes  of  rape  and  adultery,  and 
if  such  person  should  be  within  the  prohibited  degrees  of  con- 
sanguinity, he  would  commit  the  further  crime  of  incest.  In 
Bucb  cases,  all  the  offenses  are  committed  by  the  same  act  or 
transaction  at  the  same  point  of  time,  and  all  may  be  charged 
in  the  same  indictment. 

But  in  the  case  at  bar  the  breaking  and  entering  with  the 
imlawful  intent  was  completely  consummated  before  the  lar- 
ceny was  commenced.  The  larceny  was  a  distinct  crime,  and 
no  part  of  the  breaking  with  intent  to  commit  a  public 
offense. 

Under  section  3894  of  the  Code,  the  unlawful  breaking  and 
entering  must  be  "with  intent  to  commit  any  public  offense." 
Suppose  that  instead  of  larceny  the  defendant  had  committed 
the  crime  of  rape  or  murder,  would  it  be  proper  to  charge 
those  offenses,  not  only  in  the  same  indictment,  but  in  the 
same  count,  with  the  charge  for  the  unlawful  breaking  and 
entering  with  the  criminal  intent  ?  An  indictment  charging 
burglary  and  murder  would  be  an  anomaly  under  our  prac- 
tice. We  have  no  doubt  that  such  an  indictment  would  not 
meet  the  requirements  of  our  statute,  that  but  one  offense 
must  be  charged.  If  such  an  indictment  cannot  be  sustained, 
for  the  same  reason  burglary,  or  the  unlawful  breaking  and 
entering  a  storehouse,  cannot  be  joined  with  larceny. 

Tbe  defendants  excepted  to  the  instructions  above  referred 
to,  and  also  moved  in  arrest  of  judgment. 

We  think  the  instructions  were  erroneous,  and  that  the 
motion  in  arrest  of  judgment  should  have  been  sustained. 

n.  The  defendants  asked  that  certain  interrogatories  be 
submitted  to  the  jury.    The  court  refused  to  submit  the  same, 

J, ,         for  the  reason,  among  others,  that  the  law  does 

inte^roga^ries  ^^*  Contemplate  the  submission  of  special  ques- 
tojary.  tious  of  fact  to  the  jury  in  criminal  cases. 

In  our  opinion  there  was  no  error  in  this  ruling. 

It  is  not  provided  that  interrogatories  may  be  submitted  to 
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the  JEjy  by  the  court,  upon  the  request  of.the  parties,  in  crim- 
inal  cases.  It  is  provided  in  section  4463  that  the  jury, 
"when  they  are  in  doubt  as  to  the  legal  efiFect  of  the  facts 
proven,  may,  except  upon  an  indictment  for  libel,  find  a 
special  verdict."  The  jury  themselves  are  to  determine 
whether  their  verdict  shall  be  special  or  general.  It  can  only 
be  special  when  the  jury  doubt  as  to  the  legal  effect  of  the 
facts  proven.  Section  2808  of  the  Code,  providing  for  the 
submission  of  particular  questions  of  fact  to  the  jury,  has 
reference  to  trials  in  civil  actions  only. 

III.  There  are  a  large  number  of  exceptions  taken  to 
oth*^r  instructions  of  the  court  to  the  jury,  and  to  the  refusal 
to  give  certain  instructions  asked  by  defendants. 

A  careful  examination  has  satisfied  us  that  these  objections 
are  not  well  taken.  With  the  exception  of  the  error  above 
tliseu  failed,  we  think  the  instructions  given  by  the  court  con- 
tain no  prejudicial  error,  and  are  fully  as  favorable  to  defend- 
ants lis  they  had  the  right  to  ask. 

As  the  judgment  must  be  reversed  for  the  error  in  the 
loiitb  instruction  above  set  out,  and  for  overruling  the  motion 
in  arrest  of  judgment,  it  is  unnecessary  to  allude  to  the  other 
exceptions  in  detaiL 

Reversed. 

on  rehearing. 

Adams,  J. — ^It  is  claimed  by  the  Attorney  General  that  the 
almost  universal  practice  in  this  State  has  been  to  join  bur- 
glary and  larceny  in  the  same  indictment,  where  the  larceny 
WRH  committed  in  connection  with  the  burglary,  and  that  such 
is  the  better  practice,  and  in  harmony  with  the  general  cur- 
rent of  authorities.  He  claims,  too,  that  the  practice  and 
authorities  are  not  inconsistent  with  our  statute  on  the  sub- 
ject— ^section  4300  of  the  Code.  That  section  is  in  these 
words :  "The  indictment  must  charge  but  one  oflfense,  *  *  * 
provided  that  in  case  of  compound  oflFenses,  where  in  the 
same  transaction  more  than  one  offense  has  been  committed. 
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the  indictment  may  charge  the  several  offensee,  and  the 
defendant  may  be  convicted  of  any  offense  included  therein.  ** 
It  is  insisted  by  the  Attorney  General  that  burglary  and  lar- 
ceny, where  the  larceny  is  committed  in  connection  with  the 
burglary,  constitute  a  compound  offense,  and  that  both 
offenses  may,  therefore,  be  charged  in  the  indictment,  and 
that  the  defendant  may  be  convicted  of  either. 

It  will  be  seen  at  once  that  the  question  presented  is  as  to 
whether  the  burglary  and  larceny,  when  committed  in  connec- 
tion, can  properly  be  considered  a  compound  offense.  What 
precisely  is  a  compound  offense  does  not  seem  to  be  very  well 
defined  in  the  books.  Indeed,  so  far  as  we  have  been  able  to 
observe,  the  expression  is  seldom  used.  An  attempt,  how- 
ever, was  made  in  the  Code  to  define  it.  According  to  it  a 
compound  offense  is  committed  when  more  than  one  offense  is 
committed  in  the  same  transaction.  But  the  Attorney  General 
and  counsel  for  defendant  differ  as  to  what  constitutes  a  trans- 
action. By  the  former  it  is  insisted  that,  although  breaking, 
entering  and  stealing  are  three  different  acts,  they  constitute 
one  transaction.  Counsel  for  the  defendant  deny  this  propo- 
sition. 

Mr.  Justice  Eothrock,  in  his  opinion  in  this  case,  illus- 
trates his  idea  of  what  is  meant  by  one  transaction,  in  tl^e 
sense  in  which  it  is  used  in  the  Code,  as  a  transaction  includ- 
ing two  or  more  offenses,  by  supposing  a  case  where  a  mar- 
ried man,  by  force,  has  carnal  knowledge  of  a  woman  not  his 
wife.  He  commits  two  crimes  at  once — rape  and  adultery. 
In  such  a  case  there  would  certainly  be  but  one  transaction, 
and  it  would  be  a  clear  case  of  a  compound  offense.  So,  too, 
there  may  be  successive  offenses  which  constitute  a  single 
offense.  Assault  aiii  larceny  constitute  robbery.  Both  must 
be  charged  to  constitute  a  charge  of  robbery.  Proof  of  either 
would  sustain  a  conviction  for  the  offense  proved.  But  bur- 
glary is  complete  without  larceny.  It  consists  of  breaking  and 
entering,  with  an  intent  to  commit  a  public  offense.  If  the 
burglars  uperadds  the  actual  commission  of  the  offense  for 
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which  the  burglary  was  perpetrated,  shall  the  whole  be  con- 
sidered as  one  transaction,  constituting  a  compound  offense,  so 
as  to  justify  charging  both  burglary  and  larceny  in  the  same 
indictment,  and  render  proper  a  conviction  upon  either;  or  is 
the  burglary  one  transaction,  and  the  larceny  another,  in  such 
a  sense  as  that  they  should  be  charged  in  separate  indictments, 
and  the  defendant,  if  guilty  of  both,  be  convicted  of  both,  and 
punished  accordingly?  It  seems  hardly  reasonable  that  a 
conviction  for  one  should  exempt  the  defendant  from  conviction 
upon  the  other. 

Where  two  persons  break  and  enter  a  building  with  intent 
to  commit  larceny,  and  one  repents  and  leaves  the  building 
immediately,  and  the  other  proceeds  and  commits  the  larceny, 
they  are  certainly  not  equally  guilty.  Yet  it  has  been  held 
that  where  a  person  adds  larceny  to  burglary,  the  larceny  may 
be  considered  as  merged  in  the  burglary,  or  treated  merely  as 
more  conclusive  evidence  of  the  intent.  This  subject  was 
elaborately  discussed  by  Chief  Justice  Shaw  in  Commonwealth 
V.  Hope,  22  Pick.,  1.  In  that  case  it  was  held  that  a  count  in 
an  indictment  which  charged  the  breaking  and  entering  a 
dwelling-house  with  intent  to  steal,  and  actually  stealing,  was 
not  bad  for  duplicity.  The  learned  Chief  Justice  said: 
"Although,  in  strict  construction,  the  facts  charged  constitute 
two  distinct  statute  offenses,  to-wit :  breaking  and  entering  a 
dwelling-house  with  intent  to  steal,  and  stealing  in  a  dwelling- 
house,  yet  practically,  as  the  whole  consists  of  one  fact,  the 
conviction  and  sentence  upon  one  has  been  held  to  embrace 
the  other."  He  says  further:  "The  averment  of  actual 
stealing  is  to  be  regarded  as  equivalent  to  alleging  the  intent 
to  steal."  While  he  seemed  to  regard  the  doctrine  announced 
as  ill  harmony  with  the  general  current  of  authorities,  it  will 
be  seen,  upon  examination  of  the  opinion,  that  he  was  evi- 
dently somewhat  influenced  by  what  he  calls  the  course  of  their 
own  legislation  upon  the  subiect.  The  question  before  us 
arises  upon  the  construction  of  our  statute,  and  it  appears  to 
us  thai  v;e  are  required  to  follow  where  principles  lead,  rather 
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than  to  allow  ourselves  to  be  controlled  by  the  decisions  of 
States,  the  course  of  whose  legislation  has  been  different  from 
oars. 

Respecting  the  construction  of  the  statute,  it  may  be  said 
that  the  word  transaction  might,  without  doing  violence  to 
the  language,  be  understood  to  mean,  as  the  Attorney  General 
claims,  all  the  successive  acts  constituting  the  breaking  and 
entering,  and  the  commission  of  the  public  offense  intended 
to  be  committed.  But  it  is  evident  that  the  word  transaction 
might  be  imderstood  as  having  a  more  Umited  meaning; 
and,  upon  principle,  we  think  that  we  are  required  to  give  it 
a  more  limited  meaning.  If  the  conmiission  of  the  public 
offense  intended  in  the  breaking  and  entering  is  a  part  of  the 
sanote  transaction  in  one  case,  it  is  in  another.  Suppose, 
as  Mr.  Justice  Rothrock  argues,  the  offense  intended  to  be 
committed  is  rape  instead  of  larceny,  it  would  hardly  be 
claimed  that  burglary  and  rape  could  be  charged  in  the  same 
indictment.  Yet,  if  they  are  embraced  in  the  same  transac- 
tion, within  the  meaning  of  the  statute,  they  might  be,  and  the 
defendant  might  be  convicted  of  either  offense,  though  guilty 
of  both ;  the  sentence  for  either,  under  the  doctrine  of  Com- 
monicealth  v.  Hope,  being  regarded  as  embracing  the  other. 
Indeed,  if  the  intended  offense  committed  was  murder,  it 
would  seem  to  foUow  that  the  burglary  and  murder  could  be 
charged  in  the  same  indictment,  and  that  the  defendant, 
though  guilty  of  both,  might  be  convicted  of  burglary,  and 
that  the  sentence  for  burglary  might  be  regarded  as  embrac- 
ing both  offenses.  Most  certainly  this  would  not  be  claimed. 
But  can  we  say  that  if  larceny  is  the  intended  offense  com- 
mitted, it  is  to  be  regarded  as  a  part  of  the  transaction,  and  if 
the  intended  offense  committed  is  anything  but  larceny,  it  is 
to  be  regarded  as  not  a  part  of  the  transaction?  We  are 
unable  to  discover  upon  what  principle  such  a  distinction 
should  be  made. 

If  we  had  a  statute  providing  a  distinct  punishment  for 
burglary,  where  it  is  accompanied  by  the  conunission  of  the 
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intended  offense,  we  should  think  that  burglary,  so  accom- 
panied, might  be  regarded  as  a  compound  offense.  In  the 
absence  of  such  statute  we  think  that  the  burglary,  and  the 
intended  offense  committed,  should  be  treated  as  distinct 
offcnse^g,  and  punished  accordingly. 

But  it  is  urged  that  the  doctrine  here  announced  is  incon- 
sistent is^ith  State  v,  Hayden,  45  Iowa,  11.  In  that  case  it 
was  hold  that  only  burglary  was  intended  to  be  charged. 
StVeKs  was  laid  upon  the  fact  that  it  was  not  claimed  in  the 
court  below  that  larceny  was  charged.  With  that  view  it  will 
be  seen  that  the  decision  in  that  case  cannot  be  regarded 
as  inconsistent  with  the  decision  in  this.  The  views  which 
we  have  expressed  are  strongly  supported  vaTeople  v.  Garrett, 
29  CaL,  625,  and  Wilson  r.  State,  24  Conn.,  65.  The  former 
opinion  is  adhered  to,  and  the  case  is  reversed. 


Dawson  v.  Graham. 


Vdfldor  ftnd  Vendee:  fraudulent  representations.  Where  the  plain- 
tiff E^old  land,  representing  that  it  contained  a  large  and  valuable 
mineral  deposit,  held  that,  in  the  absence  of  a  showing  that  there  was 
no  tuineral  in  the  land,  as  represented,  a  mere  exaggeration  as  to  the 
amruiiit  of  the  deposit  would  not  constitute  such  a  fraud  upon  th& 
puri'baser  as  to  avoid  a  note  given  for  the  purchase  money. 

: .    In  consideration  of  a  note  executed  by  defendant,  the 


plairj tiff  agreed  to  convey  certain  land  to  a  company  of  which  defend- 
ani  WAS  a  member:  Held,  that  any  fraudulent  representation  made  by 
plainliff  as  to  the  value  of  the  property  could  only  be  taken  advan- 
tage of  by  the  company,  and  would  not  constitute  a  defense  to  an 
act i cm  asic&inst  defendant  on  the  oote. 

3,  Pieodlnf :  interest.  Where  a  general  demand  for  interest  Is  made  in 
the  prayer  of  the  petition,  it  is  proper  to  include  in  the  judgment 
interest  not  only  to  the  time  of  the  commencement  of  the  action,  but 
ali^  up  to  the  time  when  the  judgment  is  rendered. 


K. 
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Appeal  from  Warren  Circuit  Court. 

Satubdat,  Apbil  20. 

Action  upon  a  promissory  note.  The  defendant  pleaded  m 
his  original  answer  a  want  of  cansideratioil.  He  averred 
that  the  note  was  given  in  pursuance  of  a  contract  whereby 
the  plaintiff  sold,  and  agreed  to  convey  by  deed  of  warranty, 
to  the  Buffalo  Creek  Oil  Company,  of  which  defendant  was  a 
member,  a  certain  tract  of  land  in  the  State  of  Pennsylvania ; 
and  he  further  averred  that  the  plaintiff  never  eitecuted  the 
deed,  and  never  had  any  title.  There  was  a  trial  by  }ury, 
and  verdict  for  the  defendant.  The  plaintiff  appealed  to  this 
court,  and  the  judgment  was  reversed,  upon  the  ground  that 
it  appeared  from  the  evidence  that,  before  the  commencement 
of  the  action,  the  plaintiff  caused  a  good  title  to  the  land  te 
be  conveyed  to  the  company.  The  opinion  is  reported  in  43 
Iowa,  124.  After  the  case  was  remanded,  the  drfendant  filed 
an  amendment  to  his  answer,  averring  that  the  plaintiff  never 
offered  or  tendered  a  legal  deed  of  conveyance,  and  that  the 
company  never  took  possession ;  also,  that  the  plaintiff  made 
certain  false  and  fraudulent  representations  concerning  the 
quality  of  the  land,  whereby  he  was  damaged  in  the  sum  of 
one  thousand  dollars,  for  which  he  asks  judgment.  To  se 
much  of  the  answer  as  sets  up  fraud  the  plaintiff  demurred, 
and  the  demurrer  was  sustained :  to  which  ruling  the  defend- 
ant excepted.  The  case  was  then  submitted  to  the  court, 
without  a  jury,  and  judgment  was  rendered  for  plaintiff,  for 
the  amount  of  the  note.     The  defendant  appeals, 

Williamson  d  Parrott,  for  appellant. 

Bryan  <£  Seevers,  for  appellee. 

Adams,  J. — I.  The  first  error  assigned  is  that  the  court 
erred  in  sustaining  the  demurrer.     The  alleged  frandoleni 
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1.  viorDORand  representation  consisted  in  sajdng  that  the  land 
ttfent^piliSnl  Contained  large  deposits  of  coal,  oil  and  mineral. 
mtioM.  tj}^^  defendant  avers  that  he  was  induced  by  the 

statement  to  execute  the  note ;  that  the  statement  was  untrue, 
and  was  made  with  intent  to  cheat  him. 

The  plaintiflF  demurred  upon  the  ground,  among  others,  that 
the  answer  does  not  show  that  the  defendant  relied  upon  the 
representations  of  the  plaintiff,  and  we  have  to  say  that  we 
think  that  the  demurrer  is  well  taken.  While  it  is  averred  in 
the  answer  that  the  defendant  was  induced  by  the  false  and 
fraudulent  representations  to  execute  the  note  sued  upon, 
still  it  is  necessary  for  us  to  look  at  the  subject-matter  of  the 
representations  to  enable  us  to  determine  whether  the  defend- 
ant can  be  considered  as  having  relied  upon  them.  Kerr  on 
Fraud  and  Mistake,  page  77.  In  mere  matters  of  opinion, 
evLTy  one  is  presumed  to  rely  upon  his  own  judgment.  Story's 
Equity  Jurisprudence,  §  179.  The  defendant  does  not  aver 
that  the  land  did  not  contain  coal,  oil  and  mineral.  No  pre- 
sumption that  it  did  not  can  be  entertained  for  the  purpose  of 
^Btablishing  fraud.  We  may,  then,  take  the  fact  to  be  (nothing 
being  shown  to  the  contrary)  that  the  land  did  contain  coal,  oil 
and  mineral,  and  that  what  the  plaintiff  said  about  it  was  a 
mere  exaggeration.  It  is  not  averred  that  the  plaintiff  repre- 
sented that  it  contained  any  particular  quantity  of  coal,  oil 
and  mineral.  *He  merely  said  that  it  contained  large  depos- 
its. What  would  constitute  large  deposits  of  coal,  oil  and 
mineral,  in  distinction  from  deposits  which  are  not  large,  is 
necessarily  a  matter  of  opinion.  It  seems  to  be  well  settled 
that  mere  exaggeration,  expressed  in  vague  and  general  terms, 
will  not  constitute  fraud.  See  Kerr  on  Fraud  and  Mistake, 
page  82,  and  cases  cited. 

But  no  allegations  of  fraud,  even  if  properly  made,  can,  we 
tliink,  avail  the  defendant.  The  plaintiff's  contract  is  with  the 
Buffalo  Creek  Oil  Company.  If  the  plaintiff  has  been  guilty  of 
fraud,  a  right  of  action  against  him  has  accrued  in  favor  of 
the  company.     The  plaintiff  is  certainly  not  liable  to  both  the 
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company  and  the  defendant.  It  is  true,  it  is  averred  in  one 
place  in  the  answer  that  the  conveyance  was  to  be  made  to 
the  defendant  and  other  members  of  the  company.  It  is  also 
shown  that  the  members  were  each  to  famish,  by  cash  or 
note,  the  same  amomit  for  the  purchase  of  the  land.  From 
this  it  might  be  understood  that  the  conveyance  was  to  be  made 
to  them  as  joint  tenants.  But  it  is  shown  elsewhere  that  the 
conveyance  was  to  be  made  to  the  company.  Taking  the 
averments  altogether,  it  is  evident  that  such  was  the  agree- 
ment. It  was  to  be  made  to  the  defendant  in  no  sense  except 
that  he  was  a  part  of  the  company.  The  defendant's  note, 
then,  was  given  for  the  benefit  of  the  company ;  the  consider- 
ation moving  to  him  was  the  interest  which  he  acquired  in  the 
company,  and  if  there  was  any  fraud  on  the  part  of  the  plain- 
tiff, the  company  alone  is  entitled  to  complain. 

II.  It  is  alleged  as  error  that  the  court  erred  in  rendering 
judgment  against  the  defendant  under  the  state  of  the  plead- 
ings. In  the  matter  of  submission,  the  record  simply  shows 
that  the  case  was  submitted  to  the  court  without  a  jury.  It 
does  not  show  upon  what  evidence,  if  any,  it  was  submitted, 
and  we  conclude  that  it  was  either  submitted  upon  the  plead- 
ings, or  upon  the  evidence  used  upon  the  former  trial.  If 
it  was  submitted  upon  the  pleadings,  without  evidence,  the 
judgment  is  correct,  for  the  execution  of  the  note  is  admitted ; 
and  as  to  the  other  matters  of  defense,  if  they  were  allowable, 
the  burden  of  proof  was  upon  the  defendant.  If  the  case 
was  submitted  upon  the  evidence  used  upon  the  former  trial 
the  judgment  must  be  held  to  be  correct,  according  to  the 
decision  upon  the  former  appeal. 

It  is  claimed  by  the  defendant  that  judgment  was  rendered 
pro  forma,  and  no  trial  allowed,  but,  as  we  have  seen,  no  differ- 
ent judgment  could  have  been  properly  rendered,  unless  the 
defendant  had  other  evidence  to  ofiFer,  and  it  is  not  claimed 
that  he  had. 

III.  The  court  rendered  judgment  for  four  hundred  and 
fifteen  dollars  and  sixty-five  cents.      In    the    petition  the 
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8.  PLiADwa:     plaintiff  asks  judgment  for  only  three  hundred 
Internet.  ^^^  fortj-five   dollars,  and  interest   and  costs. 

The  note  is  for  two  hundred  and  fifty  dollars.  At  the  time 
the  petition  was  filed  it  did  not,  with  accrued  interest,  excejed 
three  hundred  and  forty-fiye  dollars.  Under  the  prayer  for 
interest  it  was  proper  to  include  interest  accrued  since  the 
petition  was  filed.     Butcher  v.  Brand,  6  Iowa,  235. 

Affibmed* 


The  State  v.  Beown. 


1.  Orimixial  Law:  EvroBNCE:  confebsiok.  A  confession  of  the  com- 
mission of  a  crime,  when  voluntarily  and  freely  made,  is  entitled  to 
the  highest  credit,  and  to  the  greatest  weight  as  evidence. 

Appeal  from  Polk  District  Court. 

Saturday,  Apbil  20. 

The  defendant  was  indicted  for  the  embezzlement  of  two 
hundred  and  seventy-eight  dollars,  in  money,  belpnging  to 
one  Bowman.  Upon  a  trial  he  was  convicted,  and  sentenced 
to  the  penitentiary  for  one  year.     Defendant  appeals. 

M.  D.  Mchenry,  for  appellant. 

J,  F*  McJimkin,  Attorney  General,  for  the  State. 

EoTHBOCKj  Ch.  J. — ^I.  Bowman  was  the  general  agent  of 
the  Washington  Life  Insurance  Company,  of  New  York.  As 
such  a^ent  he  collected  the  annual  premiums  due  from  pol- 
icy-holders, and  made  monthly  remittances  to  the  general 
office.  The  defendant  was  employed  by  Bowman  as  his  clerk 
and  book-keeper.  All  the  business  between  the  company  and 
Bowman  was  done  in  the  name  of  Bowman,  and  defend- 
ant had  DO  connection  with  the  company^  excepting  as  the 
employe  of  Bowman. 
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About  April  1,  ISTT,  the  defendant  was  taken  sick,  and 
called  a  physician,  who  prescribed  for  him.  As  the  physician 
was  about  leaving,  defendant  told  him  that  he  had  a  confes- 
sion to  make ;  that  he  had  been  taking  money  from  the  office. 
The  physician  cautioned  him  to  stop,  but  defendant  insisted 
on  stating  that  for  three  or  four  months  before  that  he  had 
been  taking  money  which  was  collected  from  policy-holders. 
He  asked  the  physician  if  he  thought  Bowman  would  put  him 
in  jail,  and  what  he  thought  he  had  better  do.  The  physi- 
cian replied  that  Bowman  was  a  just  man,  and  would  not  go 
beyond  justice  with  him,  and  that  he  had  better  send  for  him, 
which  he  did. 

Bowman  went  to  defendant's  room,  where  defendant  made 
a  voluntary  confession  to  him,  giving  the  particulars  as  to  the 
1.  cwMnrAL  manner  in  which  he  appropriated  the  money,  and 
«»*M»oii.  *  produced  a  pdtket  diary,  and  another  small  book 
showing  the  amount  he  had  takei^  These  confessions  were 
freely  and  voluntarily  made  on  the  defendant's  own  motion, 
without  solicitation  from  any  one.  The  books  and  accounts 
of  the  office  showed  that  some  one  had  been  appropriating  the 
premiums. 

The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: 

"Confessions  alleged  to  have  been  made  by  the  prisoner  in 
the  presence  of  the  proseciftor  alone,  or  in  the  presence  of  the 
prosecutor  and  one  or  more  of  his  select  friends,  are  the  weakest 
of  all  testimony  deemed  competent  in  law,  and  should  be 
received  and  considered  as  such,  and  confessions  made  in  the 
presence  of  any  one  witness  alone  are  deemed  in  law  as  weak 
and  unsatisfactory,  unless  corroborated  by  other  testimony.** 

This  instruction  was  refused,  and  the  court  instructed  the 
jury  in  these  words : 

"When  it  is  shown  that  a  public  ofifense  has  been  committed, 
free  and  voluntary  confessions  of  gfuilt,  or  of  facts  necessarily 
tending  to  show  his  guilt,  by  the  party  accused,  are,  by  the 
law,  presumed  to  be  true,  and  are  entitled  to  the  highest  credit 
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and  greatest  weight  as  evidence  of  such  fact  or  facts ;  but  snch 
confessions  will  not  warrant  a  conviction,  unless  they  are 
accompanied  by  other  evidence  that  the  crime  has  been  com- 
mitted." 

We  think  the  instruction  asked  by  defendant  was  properly 
refused.  A  voluntary  confession  of  crime  is  not  the  weakest 
of  all  testimony  deemed  competent  in  law.  It  is  true,  evi- 
dence of  a  confession  should  be  examined  with  care ;  but  when 
it  is  clearly  established,  whether  made  in  the  presence  of  the 
prosecutor  or  his  friends,  or  to  one  person  alone,  if  made  vol- 
untarily, it  should  not  be  regarded  as  weak  and  unsatis- 
factory. 

The  instruction  given  by  the  court  upon  this  subject,  when 
considered  in  the  light  of  the  facts  of  the  case,  was  correct. 
The  evidence,  without  conflict,  showed  a  free  and  voluntary 
confession  of  the  crime,  with  all  its  particulars.  In  such 
cases  the  confession  is  entitled  to  the  highest  credit  and 
greatest  weight  as  evidence.  Wharton's  American  Criminal 
Law,  313 ;  1  Greenleaf  on  Evidence,  §  215. 

II.  There  was  evidence  introduced  which  tended  to  show 
that,  at  the  time  the  defendant  confessed  the  crime,  he  vas 
sick,  his  mental  faculties  were  weakened,  and  he  was  agitated 
and  disturbed  in  his  mind. 

An  instruction  was  asked  that  the  condition  of  the  mind  of 
defendant  should  be  considered  in  estimating  the  weight  to 
be  given  to  the  proof  of  the  confessions. 

This  was  refused,  but  the  court,  on  its  own  moticMi, 
iustructed  that  the  mental  condition  of  defendant  should  be 
considered,  "solely  for  the  purpose  of  determining  whether  he 
had  suflBicient  mental  power,  capacity  and  control  to  know 
what  he  was  at  the  time  saying,  and  whether  such  statements 
^ere  freely  and  volimtarily  made  by  him,  and  whether  they 
were  true." 

There  was  no  error  in  this  action  of  the  court.  The 
iuHtruction  asked  and  that  given  are  in  su'bstan'be  the  sas^e. 
Coansel  for  defendant  urges  that  there  was'  evidenoe  that  the 
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defendant's  mind  was  impaired  at  the  tiilie  the  alleged  crimi- 
nal acts  were  committed,  and  that  the  court  should  not  have 
limited  the  jury  to  a  consideration  of  the  condition  of  mind 
at  the  time  the  confessions  were  made. 

No  instruction  was  asked  based  upon  the  thought  that  de- 
fendant was  insane  when  he  appropriated  the  money.  If  such 
instruction  had  been  asked  we  think  it  would  have  been  prop- 
erly refused,  for  want  of  evidence  to  make  it  appropriate  to 
the  case. 

III.  The  defendant  asked  that  the  jury  be  instructed  that 
he  be  found  not  guilty,  xmless  it  was  proven  that  he  embezzled 
the  money  of  Bowman.  This  was  refused,  but  the  court  did 
insti-uct  the  jury  that  if  the  money  belonged  to  the  life  insur- 
ance company,  and  Bowman  had  no  interest  therein,  or  any 
part  of  it,  then  the  allegation  that  the  money  was  the  money 
of  Bowman  was  not  sustained  by  the  proof. 

There  was  no  error  in  this.  The  court  gave  proper  instruc- 
tion as  to  what  constituted  ownership  of  the  money,  and  the 
evidence  fully  warranted  the  jury  in  finding  that  it  was  the 
money  of  Bowman.  Considering  the  relation  of  the  defendant 
to  Bowman,  and  the  relation  of  the  latter  to  the  life  insurance 
company,  the  jury  could  not  have  fairly  found  otherwise  than 
they  did  as  to  the  ownership  of  the  money.  The  judgment 
must  be 

Affirmed. 
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Hawkeye  Benefit  and  Loan  Association  v.  Blackburn  et  al. 

1.  Ufory:  bcildiko  absociations:  interest  upon  premiums.  Building 
associations  are  not  authorized  by  section  1186  of  the  Code  to  receive 
a  greater  sum  per  annum  for  interest  upon  their  loans  than  ten  per 
cent  of  the  amount  actually  loaned.  Where  a  note,  bearing  interest, 
was  executed  by  a  borrower  to  such  an  association,  including  not  only 
the  amount  actually  reeeived  by  him,  but  also  the  premium  paid  for 
the  loan,  held,  that  it  was  usurious. 

Vol.  XLvm — 25 
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Appeal  from  Marshall  Circuit  Court. 

Saturday,  April  20. 

Thb  plaintiff  is  a  corporation,  organized  in  March,  1870, 
under  the  general  incorporation  law,  for  the  expressed  object 
of  *' assisting  the  members  of  the  association  in  the  acquisition 
of  freehold  property,  in  the  erection  of  buildings,  and  other- 
wise improving  the  same,  and  in  the  removal  of  incumbrances 
or  liabilities  upon  property  already  held  by  them,  and  to 
enable  them  to  receive  the  amount  of  their  shares  in  advance, 
upon  furnishing  good  mortgage  security,  as  provided  by  the 
by-laws  of  this  association,  and  to  facilitate  the  accumulation, 
borrowing  and  redemption  of  capital."  The  capital  stock  vas 
fixed  at  three  hundred  thousand  dollars,  and  the  shares  were 
two  hundred  dollars  each ;  the  same  was  to  be  paid  at  the 
rate  of  one  dollar  per  share  each  month. 

It  was  provided  in  the  articles  of  incorporation  that  certain 
fines  might  be  imposed  for  non-payment  of  monthly  dues,  and 
dereliction  of  duties  on  the  part  of  officers. 

Such  were  the  sources  from  which  the  corporation,  in  the 
first  instance,  obtained  any  money,  and  it  was  loaned  to  the 
member  who  would  pay  the  highest  premium  therefor. 

The  theory  of  the  organization  was  that  in  ten  years,  or  less, 
the  accumulations  arising  from  the  several  sources  of  revenue 
would  make  tlie  shares  worth  par,  or  two  himdred  dollars 
each,  and  whenever  that  period  arrived,  the  assets  were  to  be 
divided,  and  the  corporation  cease  to  exist.  But  in  no  event 
was  it  to  exist  longer  than  ten  years. 

The  defendant  became  a  member  of  such  corporation,  and 
subscribed  for  seven  shares  of  the  stock.  After  having  paid 
his  monthly  dues  for  some  time,  he  applied  for  a  loan  of  four- 
teen hundred  dollars,  and  the  same  was  put  up  to  be  competed 
for  among  the  members. 

The  defendant  bid  fifty-nine  and  one-half  per  cent  premium, 
which  being  the  highest  bid,  the  loan  was  made  to  him;  to 
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secure  which  he  gave  the  plaintiff  a  written  obligation  and 
mortgage  to  secure  the  same,  and  this  action  is  brought  to 
foreclose  such  mortgage.  The  defendant  continued  to  pay 
his  monthly  dues,  and  the  interest  stipulated  for  when  the 
loan  was  made,  for  some  time  thereafter,  but  finally  he. ceased 
to  make  any  payments  whatever. 

The  defendant,  in  his  answer,  alleged  that  the  contract  was 
usurious,  and  that  he  had  paid  more  than  was  legally  due 
thereon,  and  asked  for  an  accoimting,  and  that  he  be  allowed 
his  proportionate  share  of  all  the  assets  of  the  corporation  as 
an  '* offset  to  the  contract,"  and  that  the  mortgage  be  declared 
satisfied  and  cancelled  of  record. 

There  was  a  reference,  a  finding  of  facts  made  by  th« 
referee,  and  his  conclusions  of  law  reported  to  the  court,  which 
report  was  confirmed,  and  the  mortgage  decreed  satisfied,  and 
judgment  rendered  in  favor  of  the  defemdant  for  eighty-eight 
dollars  and  seventy-three  cents,  and  against  him,  in  favor  of 
the  school  fund,  for  fifty-three  dollars  and  fifty-five  cents. 
The  plaintiff  appeals.  • 

Brown  A  Binford,  for  appellant. 

O.  L.  Binford,  W.  E.  SneUing,  and  Caswell  <t  Meeker^  for 
appellees. 

Seevebs,  J. — ^The  abstract  contains  aU  the  evidence,  but 
the  appellee  objects  that  ther^  cannot  be  a  trial  de  novo  in  this 
<*oart,  because  no  motion  was  made  at  any  time  for  a  trial 
on  written  evidence.  This  objection  is  well  taken.  Vin- 
sant  V.  Vinsant,  47  Iowa,  694,  and  numerous  other  cases. 

Error,  however,  has  been  assigned,  and  the  finding  of 
facts  is,  perhaps,  sufficiently  full  and  complete  to  enable  us 
to  determine  all  the  questions  made  by  counsel  which  are  of 
vital  importance. 

The  obligation  given  by  the  defendant,  and  secured  by  the 
1.  ustjRT :         mortgage,  is  as  follows : 

boUding  as8o-  y^^' 

cialions:  inter-     "$1,400. 
cMt  upon  pre-  ' 

miamt.  "Qu  or  bef  orc  ten  years  from  this  date  I  promise       ^ 
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to  pay  to  the  Hawkeye  Benefit  and  Loan  Association,  of  Mar- 
shall county,  Iowa,  the  sum  of  fourteen  hundred  dollars,  with 
interest  thereon  from  the  date  hereof,  at  the  rate  of  six  per  cent 
per  annum,  payable  monthly,  on  the  first  Monday  of  each  and 
every  month,  or  on  such  other  day  as  may  be  fixed  upon  by 
said  association  for  the  collection  of  monthly  dues  of  its  mem- 
bers. The  principal  sum  of  fourteen  himdred  dollars,  and  all 
interest  accrued  thereon,  shall  become  due  and  payable  when- 
ever the  interest  shall  be  more  than  six  months  in  arrears  and 
unpaid ;  or,  at  the  longest,  at  such  time  (not  exceeding  ten 
years)  as  said  Hawkeye  Benefit  and  Loan  Association  shall 
hdve  accumulated  sufficient  assets,  embracing  moneys,  prop- 
erty, and  notes  of  like  import  with  this,  to  divide  to  each  of 
its  members  the  value  of  two  hundred  dollars  for  each  share 
held  by  him  in  the  capital  stock  of  said  association ;  and  the 
dividend  so  accruing  to  the  maker  of  this  note  shall  be  then 
applied  hereon  in  payment.  This  note  is  secured  by  mortgage 
on  real  estate. 

''Dated  at  Marshalltown^  Marshall  county,  Iowa,  this  3d 
day  of  April,  A.  D.  1871. 

"John  T.  Blackburn." 

The  amount  of  money  actually  loaned  was  only  five  hun- 
dred and  seventy-four  dollars,  and  the  referee  found  the  con- 
tract to  be  tainted  with  usury.  But  this  was  more  in  the 
nature  of  a  legal  conclusion  from  conceded  facts,  than  a  find- 
ing of  facts  based  on  evidence  which  was  in  any  manner  con- 
flicting. Such  conclusion  is  the  subject  of  review  in  this 
court. 

Associations,  incorporated  or  unincorporated,  based  on  the 
same  general  principles  as  the  plaintiff,  have  existed  for  some 
time  both  in  this  country  and  England. 

In  the  latter  they  do  not  possess  corporate  powers,  and  the 
ruling  there  seems  to  be  that  such  oonstraots  as  the  one 
under  consideration  are  not  usurious,  because  the  associa- 
tions are  mere  partnerships,  and  the  transaction  constitutes  a 
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dealing  in  partnership  funds.  Silver  v.  Barnes^  6  Bing.,  N. 
C,  180;  Burbridge  v.  CoUon,  8  E.  L.  and  E.,  57. 

It  Tfas  so  held,  also,  m  Shannon  v.  Dunn,  43  N.  H.,  194; 
MerriU  v.  Mclntire,  13  Gray,  157,  and  we  do  not  doubt  but 
that  similar  rulings  have  been  made  in  other  States.  We 
believe  it  to  be  true  that  m  neither  New  Hampshire  nor  Mas- 
sachusetts was  the  association  vested  with  corporate  powers. 
Certainly  this  is  true  as  to  the  former  State.  In  Pennsylva- 
nia the  contrary  doctrine  prevails.  William  Tell  Saving 
Fund  Association,  39  Pa.  St.,  137.  In  Connecticut  such  asso- 
ciations have  corporate  powers,  and  it  was  in  substance  held 
such  contracts  were  usurious.  The  Mechanics*  and  Working' 
men's  Mutual  Savings  Bank  and  Building  Association  of  New 
Haven  v.  Wilcox  et  al.,  24  Conn.,  147.  The  same  rule  was 
adopted  in  Baltimore  Permanent  Building  and  Land  Society 
V.  Taylor,  41  Md. ;  MiUs  v.  Salisbury  Building  and  Loa/n 
Association,  75  N.  C,  292 ;  Forest  City  United  Land  and  Build- 
ing Association  v,  OaUagher  et  al,,  25  0.  St.,  208. 

Without  stopping  to  inquire  whether  there  is  any  difference 
between  an  incorporation  and  an  unincorporated  association, 
it  is  quite  apparent  there  is  a  conflict  of  authority,  and  that 
courts  of  the  highest  respectability  are  not  in  accord  on  this 
question.  A  critical  examination  of  the  various  cases  might 
demonstrate  that  this  conflict  is  more  apparent  than  real. 
Be  this,  however,  as  it  may,  we  are  fully  warranted  in  estab- 
lishing such  a  rule  as  seems  to  us  to  fully  accord  with  the 
statutes  and  policy  of  this  State. 

The  question  whether  this  contract  was  usurious,  imder  the 
statutes  in  force  at  the  time  the  contract  was  made,  need  not 
be  separately  considered,  because  of  a  statute  passed  in  1872, 
)?rhich,  it  is  insisted,  has  the  effect  to  remove  the  taint  of 
usury,  if  such  ever  existed.  This  statute  forms  a  part  of  the 
Code,  bemg  §§  1184, 1185, 1186  and  1187  thereof.  It  is  there 
provided  that  corporations,  to  effectuate  the  same  objects 
as  those  expressed  in  the  articles  of  incorporation  of  the 
plaintiff,  might  be  organized,  and  section  1185  provides  and 
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determines  how  and  in  what  manner  money  may  be  obtained 
for  the  purposes  of  the  corporation.  If  loans  are  made  to 
members  in  strict  accord  with  the  provisions  of  the  statute,  it 
is  expressly  declared  that  such  loans  shall  not  be  construed  as 
usurious.  Section  1186  is  of  a  legalizing  nature,  and  evidently 
intended  to  apply  to  such  corporations  as  the  plaintiff,  and 
to  contracts  like  the  one  in  question.  It  provides  that  the 
loans  of  such  corporations  made  in  pursuance  of  their  "arti- 
cles of  incorporation  and  by-laws,"  and  the  "notes,  obligations 
and  securities"  taken  therefor,  "shall  not  be  construed  or  held 
to  be  usurious,  by  reason  of  any  fines  or  premiums  for  the 
right  of  preference  in  taking  such  loans,  paid  in  addition  to 
the  leyal  rate  of  interest,  but  the  same  shall  be  valid  and  bind- 
ing in  all  respects,  the  payment  of  such  fines  or  premiums,  in 
addition  to  a  rate  of  interest  not  exceeding  ten  per  cent  per 

atunon  payable  annually,  or  at  any  less  period,  notwithstand- 

■       +1 

Thf  legal  rate  of  interest  cannot,  in  this  State,  exceed  ten 
per  feiitum  per  annum  on  the  sum  actually  loaned.  If  any 
gre-iiter  rate  is  charged  or  received,  either  directly  or  indi- 
rectly, the  contract  is  usurious.     Code,  §§  2077,  2078. 

TIh^  timount  of  money  actually  loaned  being  only  five  hun- 
dred and  seventy-four  dollars,  and  the  plaintiff,  having 
charged  and  received  as  interest  thereon  for  each  month  the 
sum  of  seven  dollars,  such  contract  is  usurious,  because  inter- 
est  thereon,  at  the  legal  rate,  would  only  amount  to  four  dol- 
lars and  seventy-eight  and  one-third  cents,  if  paid  monthly. 

There  can  be  found  in  the  statute  no  words  which  warrant 
the  construction  that  interest  might  be  charged  or  received 
on  the  premium  bid  for  the  money  loaned.  The  language 
used  forbids  such  construction,  for  the  interest  caimot  thero- 
iindfer  exceed  the  legal  rate.  Before  such  an  exaction  in  the 
shape  of  interest  can  be  judicially  sustained,  the  authority 
for  it  should  be  found  unequivocally  expressed  in  the  statute. 

Section  1185  of  the  Code  is,  in  substance,  the  same  as  the 
Ohio  Statute,  and  it  was  expressly  held  in  The  Forest  City 
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^United  Land  and  Building  Association  v.  OaUagher  et  al.y 
before  cited,  that  the  Ohio  Statute  did  not  authorize  a  charge 
or  payment  of  interest  on  the  premium.  It  cannot  be  pre- 
sumed the  General  Assembly  intended  to  legalize  contracts 
which  the  statute  did  not  authorize. 

We,  therefore,  hold  the  statute  does  not  legalize  or  make 
valid  the  contract  in  question,  because  more  than  ten  per  cent 
per  annum  is  exacted  on  the  money  actually  loaned. 

This  view  reUeves  us  of  the  necessity  of  determining  whether 
the  legalizing  statute  is  retrospective,  and,  if  soi  whether  it  is 
unconstitutional. 

n.  The  referee  found  the  defendant  had  paid  on  the  con- 
tract, exclusive  of  monthly  dues  and  fines,  three  hundred  and 
thirty-six  dollars,  and  as  a  conclusion  of  law  that  he  was 
entitled  to  credit  therefor  on  the  sum  actually  borrowed. 
This  result,  in  case  the  contract  is  found  to  be  tainted  with 
usury,  is  not,  as  we  understand,  seriously  contested  by  appel- 
lant. 

The  referee  also  found  the  defendant  was  entitled  to 
monthly  dues  to  the  amount  of  three  hundred  and  twenty-six 
dollars  and  seventy-three  cents,  which  he  had  paid  to  the 
plaintiff  from  time  to  time.  In  this  way  the  result  is  reached 
that  defendant  is  entitled  to  a  judgment  against  the  plaintiff. 

It  will  be  seen  the  written  objection  in  no  manner  refers  to 
the  monthly  dues,  nor  does  the  mortgage.  If  the  interest  is 
in  arrears  and  unpaid  for  six  months,  the  principal  sum 
becomes  dne.  But  the  non-payment  of  dues  does  not  pro- 
duce this,  or  any  other  result,  so  far  as  the  contract  is  con- 
cerned. In  other  words,  the  payment  of  such  dues  is  not 
secured  by  the  usurious  contract.  Nor  did  the  referee  so  find, 
but  that  the  defendant  was  entitled  to  a  credit  for  such 
monthly  dues,  under  article  30  of  the  "constitution  and 
l)y-laws"  of  the  corporation,  which  is  as  follows: 

"Members  whose  dues  and  penalties  are  all  paid  up,  may, 
on  one  month's  notice,  withdraw  from  the  association,  and 


Digitized  by  VjOOQIC 


893  SUPREME  COURT  OF  IOWA, 

Hawkeye  Benefit  and  Loan  ABsociation  v.  Blackburn. 

shall  be  entitled  to  receive  back  the  money  they  have  actuaUy 
paid  for  monthly  dues,  deducting  the  proper  proportion  of  all 
losses  which  the  association  may  have  sustained.  Members 
VFinliing  to  withdraw,  who  have  had  loans  from  the  associa- 
tiuii,  must  also  first  pay  up  the  principal  and  interest  due 
upon  such  loans.'* 

The  referee  found  that,  at  the  time  the  defendant  filed  his 
answer  and  cross-petition,  he  was  indebted  to  the  plaintiff 
for  monthly  dues  seventy-seven  dollars,  fines  seven  dollars 
fmd  Hevent}^  cents,  and  interest  on  dues  one  dollar  and  fifty- 
ae?en  cents. 

Aetjording  to  the  plain  and  explicit  provisions  of  the  fore- 
going article,  before  the  defendant  could  sunder  his  connection 
as  a  member  with  the  plaintiff,  and  receive  back  the  money 
achi^dly  paid,  he  must  have  paid  up  all  his  dues  and  penal- 
ties. From  the  money  so  paid  must  be  deducted  his  proper 
proportion  of  the  losses,  and  he  must  also  pay  the  principal 
and  interest  thereon  of  all  money  loaned  him  by  the  plaintiff. 

Now,  as  he  was  in  debt  to  the  plaintiff  for  dues,  penalties, 
iind  interest  thereon,  he  was  not  entitled  to  withdraw  from  the 
corporation,  and  receive  the  money  actually  paid.  There  is 
no  finding  whether  or  not  the  corporation  has  met  with  any 
lowBeh.  We  incline  to  think  it  should  affiimatively  appear  it 
had  not,  before  the  defendant  can  recover  back  the  whole  of 
the  money  actually  paid.  Of  course  he  was  not  under  any 
legal  obligation  to  pay  the  interest  on  the  money  borrowed, 
for  none  is  due  the  plaintiff  thereon.  The  defendant,  therefore, 
did  not  have  the  right  to  withdraw  from  the  association  at  the 
time  he  filed  his  answer,  because  he  was  then  indebted  to  the 
association.  For  aught  that  appears  in  this  case,  the  defend- 
ant may  not  be  entitled  to  receive  back  anything  by  reason  of 
loBBos.  The  amount  due  for  dues  and  penalties  must  be 
paid,  the  losses  ascertained,  and,  if  any,  the  defendant's 
proper  proportion  thereof  deducted  from  the  sum  paid,  and 
the  defendant  is  entitled  to  the  residue,  and  has  no  futon 
interest  in  the  corporation. 
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Th^  oause  is  remanded  to  the  Circuit  Court  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Beyebsed. 


Blair  bt  al.  v.  Blair  et  al. 

1.  Vendor  and  Vendee:  contract  to  convey:  waiter  op  FORFErruHE. 
Defendant  entered  into  a  contract  to  convey  certain  real  estHtc,  upon 
payment  of  the  purchase  price,  as  therein  provided,  the  contract 
also  providing  that  it  might  be  declared  forfeited  by  the  defendant,  in 
case  any  of  the  payments  were  not  made  at  the  times  specified.  Defend- 
ant afterward  stated  to  the  holder  of  the  contract  that  he  would  not 
insist  upon  the  forfeiture  in  case  of  default,  and  upon  the  strength 
of  such  statement  the  payments  were  allowed  to  become  in  arrears, 
and  valuable  improvements  were  made  upon  the  property:  IleJd,  that 
the  statement  constituted  a  waiver  of  the  right  of  defendant  to 
declare  a  forfeiture,  and  that  the  holder  was  entitled  to  specific  per- 
formance of  the  contract,  upon  the  payment  of  the  purchase  money. 

Appeal  from  Boone  Circuit  Court. 

Saturday,  April  20. 

An  action  in  equity,  to  enforce  the  specific  performance  of 
two  contracts  to  convey  land.  There  was  a  decree,  after  a 
trial  upon  the  merits,  dismissing  plaintiffs*  petition,  from 
which  they  appeal. 

Hull  dt  Ramsey  and  Montgomery  dt  Scott,  for  appellants. 

I.  N.  Kidder,  for  appellees. 

Beck,  J. — ^In  January,  1871,  John  I.  Blair,  who  then  held 
the  title  of  the  property  in  question,  being  two  lots  in  Moin- 
1.  YKVDOB  and  goua,  entered  into  a  contract  to  convey  them  to 
tnwtt'ocw"  Melissa  Hutchinson,  upon  payments  to  be  made 
forfeitiiio.  at  a  future  day.  Mrs.  Hutchinson  entered  into 
poBsession  of  the  property,  and  made  a  payment  of  a  part  oi 
the  purchase  money  upon  the  execution  of  the  contract. 
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Under  the  express  terms  of  the  contract,  Blair  was  author- 
ized to  declare  it  forfeited  and  enter  into  possession  of  the 
land  upon  the  failure  of  the  other  party  to  make  the  payments 
at  the  times  specified.  Soon  after  the  execution  of  the  con- 
tract Mrs.  Hu4;chinson  assigned  it  to  Atchison,  who  made 
Tain  able  improvements  upon  the  property,  and  on  the  20th 
of  September,  1871,  conveyed  an  undivided  one-half  thereof 
to  Henderson,  taking  a  mortgage  to  secure  the  purchase 
money.  The  plaintiffs  are  the  transferees  of  one  of  the  notes 
secured  by  the  mortgage,  amounting  to  seven  hundred  and 
twenty-eight  dollars  and  eighty-four  cents,  the  other  being 
paid.  Henderson  conveyed  his  interest  in  the  property  to 
Snedden,  who  is  made  a  party  to  this  suit.  In  February, 
1874,  plaintiffs  purchased  Atchison's  remaining  one-half 
interest  in  the  property,  and  took  an  assignment  from  him  of 
tJie  contract  executed  by  Blair.  The  improvements  on  the 
lots,  consisting  of  a  pottery,  kiln,  etc.,  worth  three  or  four 
thousand  dollars,  were  commenced  about  the  time  the  con« 
tract  was  executed,  and  completed  soon  after.  August  10, 
1871,  Blair  conveyed  the  lots  to  the  MoingonaCoal  Company. 
It  appears  that  he  was  a  stockholder  and  officer  of  that  com- 
pany, and  held  the  title  of  the  property  in  trust  for  the  cor- 
poration. But  it  is  not  shown  or  claimed  that  he  had  not 
authority  to  enter  into  the  contract  for  the  sale  with  Mrs. 
Hutchinson.  Indeed,  the  company  must  be  regarded  a^ 
assenting  to  his  contract,  as  it  claimed  payment  under  the 
instrument,  and  at  no  time  insisted  that  it  was  not  entered 
into  with  full  authority  and  right  by  Blair. 

The  payment  not  having  been  made  in  accord  with  the 
terms  uf  the  contract,  the  coal  company,  on  the  24th  day  of 
September,  1872,  declared  it  forfeited  and  annulled,  of  which 
they  gave  due  notice  to  Mrs.  Hutchinson. 

It  may  be  admitted,  for  the  purpose  of  the  case,  that  the 
coal  company  possessed  full  authority  under  the  terms  of  the 
eontract  to  declare  the  forfeiture,  and  that  this  could  have 
been  properly  done  under  the  facts  of  the  case,  unless  the 
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light  to  do  SO  had  been  waived  by  the  defendants.  This  view 
of  the  case  presents  no  other  questions  than  those  of  law  and 
facts  arising  upon  plaintiff's  claim  that  the  right  of  forfeiture 
was  waived. 

It  may  be  premised  that  forfeitures  are  not  favored  in 
chancery  and  will  not  be  enforced  in  that  court,  but  on  the 
other  hand  chancery  will  not  relieve  against  them  when  they 
are  not  unconscionable  and  in  conflict  with  the  rules  of 
equity.  It  is  also  true  that  forfeitures,  in  contracts  of  this 
kind,  may  be  waived  by  the  parties  entitled  to  enforce  them, 
or  such  parties  may  be  estopped,  in  a  proper  case,  to  enforce 
them.     This  doctrine  is  not,  and  we  think  cannot  be,  disputed. 

We  are  of  the  opinion  that  the  testimony  in  this  case  satis- 
factorily shows  a  waiver  of  the  forfeiture,  and  that  defendants 
are  estopped  from  enforcing  it.  Mr.  Blair,  it  is  very  clearly 
shown,  before  he  conveyed  the  lands  to  the  coal  company, 
more  than  once  declared  to  the  plaintiffs,  or  those  under  whom 
they  claim,  that  the  forfeiture  should  not  be  enforced  in  case 
of  a  default  in  the  payment.  His  agents  made  the  same  repre- 
sentations, of  which  the  plaintiffs  were  informed,  and,  relying 
thereon,  they  were  induced  to  delay  payments.  Indeed,  it 
would  seem  that  plaintiffs*  assignors  were  pressed  for  means 
to  complete  the  improvements  on  the  lots  and  to  carry  on 
their  business,  and  sought  from  Blair  and  his  agents  informa- 
tion as  to  their  intentions  to  press  the  forfeiture,  and  were 
advised  of  the  intention  to  grant  them  indulgence.  They 
acted  upon  the  declarations  of  intention  they  had  from  Blair 
and  his  agents,  and  did  not  make  the  payments. 

The  managing  officer  of  the  coal  company  is  shown  to  have 
made  similar  statements  of  intentions  to  indulge  plaintiffs' 
assignors.  This  he  denies,  but  the  preponderance  of  the 
testimony  supports  the  claim  of  plaintiffs  on  this  point.  One 
of  the  plaintiffs  and  their  assignor  testify  to  these  declara- 
tions of  this  officer,  and  this  plaintiff  states  that,  relying 
thereon,  he  expended  a  large  sum  of  money  upon  the  prop- 
erty.   We  think  this  point  of  fact  is  established  by  a  fair 


Digitized  by  LjOOQIC 


^96  SUPEEME  COURT  OF  IOWA, 

Blair  v.  Blair. 

preponderance  of  the  testimony.  Equity  will  not  enforce,  in 
mivli  a  case,  the  forfeiture,  but  will  regard  it  as  waived,  and 
hold  the  defendant  estopped  from  setting  up  the  default  in 
the  payments  as  a  defense  to  the  claim  of  plaintiffs  for  relief. 

It  is  shown  that  plaintiffs  made  a  tender  of  the  amount  due 
on  the  contract,  and  deposited  the  sum  in  the  office  of  the 
tlerk  of  the  court. 

Tiie  plaintiffs  are  entitled  to  a  decree  for  the  specific  per- 
formance of  the  contract,  so  far  as  to  fully  protect  their 
riglits.  The  defendant,  the  Moingona  Coal  Company,  viU  be 
rcrjuired  to  convey  to  them  the  undivided  one-half  of  the  lots 
ill  controversy,  and  to  defendant  Snedden  the  other  undivided 
one- half,  unless  the  note  secured  by  the  mortgage  which  is 
held  by  plaintiffs  be  paid  off  and  discharged ;  if  that  be  dcme 
before  the  final  decree  is  entered,  it  will  not  provide  for  a 
conveyance  to  Snedden  of  the  undivided  one-half  of  the  prop- 
erty. Plaintiffs*  interest  in  the  undivided  one-half  of  the 
property  held  by  Snedden  is  secured  by  the  mortgage.  U 
that  be  paid,  their  right  is  terminated.  If  it  be  not  paid, 
they  ought  to  be  secured  in  the  enforcement  of  the  mortgage, 
which  cannot  be  done  unless  the  undivided  one-half  of  the 
property  be  conveyed  to  Snedden. 

Tiie  decision  of  the  court  below  will  be  reversed,  and  the 
eaii3e  will  be  remanded  for  a  decree  in  harmony  with  this 
opinion. 

Bbvbbsbd. 
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Felt  v.  Tubnure  et  al. 

1.  Bm  AdJndioftU:  judohbnt  upon  demcrreb.  A  judgment  upon  demur- 
rer is  a  bar  to  another  action  between  the  same  parties  upon  the  facts,. 
the  sufficiency  of  which  was  put  in  issue  by  the  demurrer. 

Appeal  from  Cerro  Gordo  District  Court. 

Saturday,  April  30» 

Ok  the  20th  day  of  January,  1870,  Wm.  Felt,  one  of  the 
defendants,  conveyed  by  warranty  deed  to  P.  J.  Turnure,  his 
co-defendant,  the  south-east  quarter  of  section  nineteen,  town- 
ship ninety-seven,  range  nineteen,  Cerro  Grordo  county.  In 
1873  plaintiff,  under  a  contract,  furnished  Wm.  Felt  money 
and  property  to  the  amount  of  about  six  himdred  dollars. 
Other  sums  were  advanced  by  him  during  the  same  year. 
To  secure  the  payment  of  such  advancements  to  the  extent 
of  six  hundred  dollars,  in  pursuance  of  an  arrangement  be- 
tween plaintiff  and  defenaants,  F.  J.  Turnure  conveyed  by 
warranty  deed  the  same  land  to  A.  S.  Felt,  aud  took  from 
him,  at  the  same  time,  a  bond  conditioned  to  reconvey  the 
same  land  to  Turnure  on  the  payment  by  Wm,  Felt  of  the 
sums  of  money  advanced  him  under  said  cbntraot. 

On  April  27, 1875,  in  the  Circuit  Court  of  Certo  Gordo  county, 
plaintiff  obtained  a  judgment  against  said  Wm.Felt  for  money 
advanced  on  the  above  named  security,  of  two  hundred  and  six- 
teen dollars,  and  thirty-seven  dollars  and  twenty-five  cents  costs^ 
with  a  foreclosure  of  said  bond,  and  special  execution  against 
the  land  described  for  said  sum ;  and  in  th^  same  stutj  for 
money  and  property  furnished  Wm.  Felt  during  the  year 
1873,  plaintiff  obtained  a  further  general  judgment  against 
Wm.  Pelt  for  the  sum  of  four  hundred  and  fifty-five .  dollars 
and  fifty-eight  cents,  and  thirty-seven  dollars  and  twenty-five^ 
cents  costs,  j 


Digitized  by  LjOOQIC 


398  SUPREME  COURT  OF  IOWA, 

Felt  V.  Turnure. 

Plaintiff  commenced  this  action  to  set  aside  the  conveyanee 
of  1870,  above  described,  to  F.  J.  Tumure,  and  to  subject 
said  land  to  the  payment  of  the  above  named  general  judg- 
ment, claiming  that  said  conveyance  was  fraudulently  made, 
mth  intent  to  defraud  prior  and  subsequent  creditors,  and 
that  Tumure  took  and  holds  the  land  in  secret  trust  for  Wm. 
Felt's  benefit,  and  for  the  purpose  of  placing  and  keeping  it 
beyond  the  reach  of  creditors. 

Tlie  defendants  deny  all  the  allegations  of  fraud  and  secret 
trust,  and  allege  that  Tumure  was  an  absolute  bona  fide  pur- 
chaser of  said  land  for  a  full  and  valuable  consideration,  and 
that  he  holds  said  land  as  the  absolute  owner  thereof.  The 
defendants  further  claim  that  plaintiff  became  a  creditor  of 
Wm.  Felt  subsequently  to  the  conveyance  complained  of,  and 
with  full  actual  notice  of  the  same,  and  of  all  the  relations 
between  defendants  in  connection  with  said  land.  Appel- 
lants also  plead  that,  in  a  former  action  between  the  same 
parties,  the  same  issues  of  fraud  and  secret  trust  were  tried 
and  determined  in  favor  of  appellants,  and  against  appellee, 
and  said  action  and  determination  they  claim  as  a  bar  to  this 
action. 

The  court  found  that  the  defendant,  Wm.  Felt,  has  an 
equitable  interest  in  the  land  in  controversy,  subject  to  prin- 
cipal find  interest  due  on  a  mortgage  executed  by  defendant 
F,  J.  Tumure  to  Caroline  B.  Smith,  and  also  subject  to  a 
lien  in  favor  of  F.  J.  Tumure  for  one  thousand  five  hundred 
dollars,  and  decreed  that  plaintiff  have  execution  against 
said  premises  to  satisfy  the  amount  of  his  judgment  against 
Wm,  Felt,  and  that  the  premises  be  sold,  subject  to  the  lien 
€>f  such  mortgage  and  the  claim  of  F.  J.  Tumure. 

The  defendant  Tumure  appeals. 

Hartshorn,  Miller  d  Cleggitt^  for  appellant. 

Goodykoontz  d  Wither,  for  appellee. 

Day,  J. — On  the  7th  day  of  December,  1874,  the  plaintiff 
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in  this  action  commenced  an  action  against  the  defendants 
i.nMABjTTDi.  li^rein,  F.  J.  Turnure  and  Wm.  Felt.  The  peti- 
meuf  i^oa^'  tiou  aUcges  that  on  the  24th  of  March,  1873,  A. 
dmnrrer.  .  g^  y^j^^  ^j^^  plaintiff,  was  the  owner  of  the  south- 
east  quarter  of  section  nineteen,  township  sixty-nine,  range 
nineteen,  in  Cerro  Gordo  county,  and  that  on  that  day  Wm. 
Felt  gave  to  the  plaintiff  his  note  for  six  hundred  dollars,  due 
October  25, 1873,  with  interest  at  ten  per  cent,  payable  annu- 
ally, and  attorney's  fees,  if  collected  by  law ;  that  on  March 

23,  1873,  plaintiff  A.  S.  Felt  gave  to  F.  J.  Turnure  his  bond, 
for  the  use  and  benefit  of  Wm.  Felt,  in  penal  sum  of  six 
hundred  dollars,  conditioned  to  convey  said  land  to  said  Tur- 
nure on  payment  of  said  note.  Plai  ntiff  asks  judgment  for  the 
amount  of  the  note,  interest,  costs  and  attorney's  fees,  for  a 
foreclosure  of  the  bond  and  sale  of  the  premises,  and  general 
relief. 

The  defendants  answered,  alleging  that  on  and  before  March 

24,  1873,  F.  J.  Turnure  was  the  owner  of  this  land,  and  on 
said  day  he  and  his  wife  gave  to  plaintiff  a  deed  therefor; 
that  at  said  time  it  was  agreed  the  deed  was  to  be  for  secu- 
rity and  a  mortgage  for  certain  sums  to  be  furnished  and 
advanced  by  plaintiff  to  Wm.  Felt,  estimated  at  about  sis 
hundred  dollars,  and  for  said  sum  said  note  was  given  as 
the  estimated  sum  to  be  furnished,  and  said  bond  was  exe- 
cuted on  the  condition,  and  under  the  agreement  between  the 
parties,  that  when  defendant  Wm.  Felt  paid  and  reimbursed 
plaintiff  said  advances  to  be  made,  the  note  was  to  be 
treated  as  paid,  and  plaintiff  was  to  reconvey  to  defendant 
F.  J.  Turnure,  and  cancel  said  bond ;  that  plaintiff,  in  Bum- 
mer and  fall  of  1873,  furnished  defendant  Wm.  Felt  a  team, 
leaper,  wheat,  and  other  articles  of  near  six  hundred  dollars' 
value;  that  defendant  Wm.  Felt  has  paid  plaintiff  in  full 
therefor,  and  paid  said  note.  The  defendant  F.  J.  Turnure, 
in  a  cross-petition,  asks  that  "the  deed  be  decreed  a  mortgage, 
and  canceled  as  paid,  and  for  a  reconveyance  of  the  land, 


A 


Digitized  by  VjOOQIC 


400  SUPREME  COURT  OP  IOWA, 

Felt  V.  Turnure. 

and  that  plaintiff  be  barred  from  claiming  fmy  right  therein, 
find  for  general  relief. 

The  plaintiff  thereupon  filed  the  following  amendment  to  his 
petition :  "States  the  consideration  of  the  note  was  advances 
effected  and  contracted  to  be  made  by  plaintiff  to  defendant 
Wm.  Felt,  and  said  note  was  given  as  a  continuous  security  for 
any  balances  due  plaintiff  for  such  advances  to  be  made, 
until  Wm.  Felt  reimbursed  plaintiff  for  such  sums  advanced, 
and  plaintiff  advanced  to  Wm.  Felt,  in  1873-4,  to  the  amount 
of  one  thousand  six  hundred  and  eighty-five  dollars  and 
twenly  cents,  and  there  is  still  due  six  hundred  and  fifty 
nine  dollars  and  seventy  cents.  That  defendant  Wm.  Felt  is, 
and  was  at  the  time  of  making  said  note  and  bond,  the  true 
owner  of  said  land,  and  the  defendant  Turnure  held  title  to 
the  same  in  trust  for  said  defendant  Felt,  and  said  bond  was 
made  to  said  Turnure  for  the  use  and  benefit  of  said  Wm. 
Felt,  and  not  otherwise. "  The  defendants  denied  the  allega- 
tions of  this  amendment.  The  plaintiff  filed  a  second  amend- 
ment to  his  petition,  as  foUows :  "Alleges  that  on day 

of 1870,  and  for  ten  years  previous  thereto,  defendant 

Wm.  Felt  was  and  had  been  owner  of  said  land,  and  at  said 
time  said  Felt  conveyed  the  same  to  defendant  Turnure  with- 
out any  adequate  consideration,  and  in  collusion  and  with  the 
design  to  hinder  and  delay  the  creditors  of  defendant  Wm. 
Felt,  and  with  intent  that  said  Turnure  should  hold  the  title 
to  the  same  in  secret  trust  for  the  use  and  benefit  of  the 
defendant  Wm.  Felt,  and  to  prevent  said  premises  from  being 
seized  on  the  debts  of  said  Wm.  Felt,  and  said  Turnure  has 
no  va^lid  interest  therein."  The  defendants  demurred  to  this 
amendment  on  the  following  grounds : 

''1.     That  it  does  not  present  ground  for  equitable  relief. 

*'2.  Petition  shows  plaintiff  received  from  Turnure  a  con- 
veyaiioe  of  said  land,  and  also  shows  that  himself  made  bond 
to  Tnmtire,  and  he  is  estopped  from  disputing  his  deed. 

**3,  Pleadings  do  not  show  that  he  was  misled  or  induced 
by  misrepresentations  to  make  the  bond  to  Turnure." 
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The  deeree  rendered  in  that  case  is  as  foUows:  "Comes 
now  the  plaintiff  and  files  second  amendment,  and  after  due 
cemsideration  the  oonrt  sustains  demurrer.  Plaintiff  excepts. 
After  hearing  evidence  and  argument,  it  is  found  for  plaintiff, 
and  against  defendants.  It  is  decreed  that  plaintiff  have  and 
recover  of  and  from  the  defendant  Wm.  Felt  two  hundred  and 
sixteen  dollars  and  sixty-six  cents,  with  ten  per  cent  interest 
and  costs,  thirty-seven  dollars  and  twenty-five  cents,  and  that 
the  bond  be  foreclosed  for  said  amount,  and  special  execution 
to  issue  therefor ;  and  further  decreed  that,  on  the  payment 
of  said  sum  and  costs,  F.  J.  Tumure  will  be  entitled  to  a  con- 
veyance of  the  real  estate,  as  provided  in  said  bond,  and  fur- 
ther decreed  that  plaintift  have  and  recover  of  defendant  Wm. 
Felt  four  hundred  and  fifty-five  dollars  and  fifty-eight  cents, 
interest  at  six  per  cent,  and  costs,  thirty-seven  dollars  and 
twenty-five  cents,  and  defendants  except." 

The  judgment  of  four  hundred  and  fifty-five  dollars  and 
fifty-eight  cents,  recovered  in  that  action,  is  the  one  which  plain- 
tiff now  asks  may  be  declared  a  lien  upon  the  property  in  con- 
troversy. The  parties  to  the  two  actions  are  the  same.  The 
real  estate  involved  in  them  is  the  same.  The  plaintiff,  in 
the  former  action,  asks  for  general  relief,  under  which  prayer 
he  would  be  entitled  to  any  relief  consistent  with  the  case 
made  in  the  petition.  The  amendment  alleges  that  the  con- 
veyance in  question,  the  same  as  that  involved  in  this  action, 
was  made  to  Tumure  without  adequate  consideration,  with 
the  design  to  hinder  and  delay  the  creditors  of  Wm.  Felt. 
The  cause  was  pending  in  a  court  of  equity,  and  it  can  not 
be  doubted  that  the  court  had  jurisdiction  to  declare  any 
general  judgment  which  it  might  render  against  Wm.  Felt 
to  be  a  hen  upon  the  property  in  controversy.  This  being 
the  attitude  of  the  case,  the  defendant  presented  the  legal 
question  of  the  right  of  the  plaintiff  to  any  relief  predicated 
upon  the  facts  alleged  in  the  second  amendment  to  the  peti- 
tion. The  court  held  that  this  amendment  did  not  present 
ground  for  equitable  relief.  In  so  holding,  the  court  must  have 
Vol.  XLvni — 26 
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been  of  opinion  that  the  plaintiff  had  estopped  himself  from 
insisting  upon  the  invalidity  of  the  deed  to  Tumure,  by  accept- 
iog  a  det  d  from  and  executing  a  bond  to  him,  or  that  plaintiff 
was  not  entitled  to  relief  because  he  accepted  the  deed  and 
made  the  bond,  and  advanced  his  money,  with  knowledge  that 
the  title  was  in  Tumure,  and,  therefore,  was  not  misled.  It 
mattere  not  upon  what  ground  the  court  acted.  The  court 
ihen  held  that  the  fact  that  Wm.  Felt  conveyed  to  Tor- 
ntire  without  consideration,  with  design  to  hinder  and  delay 
creditors,  and  with  intent  that  Tumure  should  hold  the  title 
in  secret  trust  for  the  use  and  benefit  of  Wm.  Felt,  did  not 
entitle  the  plaintiff  to  any  relief.  This  was  an  adjudication 
of  that  question  by  a  court  of  competent  jurisdiction.  It 
stantU  ytit  unreversed,  and  we  are  unable  to  see  why  it  is  not 
conclusive  of  that  question  between  these  parties.  The  ques- 
tion has  been  once  determined,  and  that  determination,  right 
or  wrong,  is  a  finality.  That  a  judgment  on  demurrer  wiU 
bar  another  action  between  the  same  parties  on  a  cause 
involving  the  same  facts  see  Keater  d  Skinner  v.  Hocky  Mus- 
uf  dt  Co.,  16  Iowa,  23.  See,  also,  Freeman  on  Judgments, 
§255. 

In  tliis  case  relief  is  asked  upon  the  same  state  of  facts, 
subBtantially,  as  those  held  not  sufficient  to  entitle  plaintiff  to 
relief  in  the  former  action.  The  judgment  sought  to  be 
declared  a  lien  is  the  same ;  the  conveyance  impugned  is  the 
same.  It  is  alleged  here,  as  there,  that  it  was  without  consid- 
eration, with  intent  to  hinder  and  delay  creditors,  and  with 
intent  that  Tumure  should  hold  the  property  in  secret  trust 
for  the  use  and  benefit  of  Wm.  Felt. 

Appellee  claims,  however,  that  the  decree  in  the  former  suit 
showed  that  the  issues  were  aU  found  for  plaintiff.  If  that  is 
BO,  it  is  difficult  to  account  for  the  institution  of  this  suit. 
The  decree  taken  altogether  shows  such  not  to  be  the  case. 
The  court  found  for  the  plaintiff  so  far  as  to  hold  that  the  note 
had  not  been  fully  paid  as  alleged  by  defendant,  but  the 
judgment,  to  the  extent  of  four  hundred  and  fifty-five  dollars 
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and  fifty-eight  cents  was  not  declared  a  lien  upon  the  property 
in  controversy,  and  the  effect  of  the  ruling  upon  the  demurrer 
was  to  hold  that  the  plaintiff  was  not  entitled  to  have  it  so 
declared  a  lien. 
We  think  the  former  suit  bars  this  action. 

Be  VERSED. 


The  State  v.  Henbt. 


1.  Criminal  Law :  alibi:  degree  of  ^boof  bequired.  To  establish  an 
alibi  it  is  not  necessary  ttiat  the  jury  should  be  ''fully  satisfied"  of 
its  truth. 

Appeal  from  Wapello  District  Court. 

Saturday,  April  20. 

The  defendant  was  convicted  of  the  crime  of  burglariously 
entering  a  dwelling-house  in  the  night-time  with  intent  to 
steal,  and  now  appeals  to  this  court. 

H.  B.  d  L.  C.  Hendershott,  for  appellant. 

J.  F.  McJunkiUy  Attorney  General,  for  the  State. 

Adams,  J. — ^Evidence  was  introduced  by  the  appellant  tend- 
ing to  prove  an  alibi.  Upon  the  subject  of  alibi  the  court 
^LlwTirbh^  8^^^  *^  instruction,  which  is  in  these  words : 
d^g««of proof  "The defense  is  that  the  defendant  is  not  the  per- 
son  who  committed  the  crime,  and,  in  addition,  that  the  State 
has  failed  to  show  that  he  was  the  person.  He  has,  in  defense, 
given  evidence  tending  to  show  that  he  was  at  another  and 
different  place  from  that  where  the  burglary  waa  committed, 
and  at  the  same  hour  or  time  it  was  committed.  If  so,  then 
he  could  not  be  guilty,  and  if,  from  all  the  evidence  in  the 
case,  you  believe  he  was,  as  claimed,  at  some  other  place, 
then  he  is  entitled  to  your  verdict  of  not  gailty.     It  should 
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be  shown  that  Uie  defendant  was,  at  the  very  time  of  the  com* 
inisBion  of  the  crime,  at  some  other  place;  but  this  fact 
can  be  established,  like  any  other  fact,  by  circumstances,  or, 
as  it  is  termed,  by  circumstantial  testimony ;  so,  when  you 
have  considered  all  the  circumstances  in  evidence  that  you 
believe  to  be  true,  yon  will  determine  whether  this  claim  of 
the  defendant  is  true  or  not ;  but  this  defense  is  not  required 
to  be  proved  beyond  a  reasonable  doubt,  but  you  should  be 
fully  satisfied  of  its  truth."  We  are  of  the  opinion  that  the 
court  erred  in  instructing  the  jury  that  they  should  be  fully 
satisfied  of  the  truth  of  the  alibi.  It  was  held  in  State  v, 
Hardin,  4tj  Iowa,  623,  that  full  satisfaction  of  the  truth  of  the 
alibi  was  not  necessary.  We  regard  that  case  as  decisive  of 
this, 

Revsbsed. 


^     McDonald  v.  Woodbury  County. 

1,  Bberiff :    sEH^iCBs  OF  jAn.ER.    The  sheriff  who  employs  a  jailer,  and 
not  the  county,  is  liable  for  payment  for  his  services. 

2L  ■••  Ci^irriCNSATiON  op.     The  salary  provided  by  law  to  be  paid 

the  sheriff  is  intended  as  a  full  compensation  for  all  services  for 
which  payment  is  not  otherwise  provided,  and  he  cannot  recover 
for  services  he  may  render  as  jailer. 

Appeal  from  Woodbury  District  Court. 

Saturday,  April  20. 

AoTTON  at  law  to  recover  compensation  for  services  as  jailer, 
rendered  by  plaintiff.  There  was  a  judgment  for  the  defend- 
onti     Plaintilf  appeals. 

Marks  dr  Hubbard^  for  appellant. 

Oeo.  W:  Wakefield,  for  appellee. 

BscK,  J. — ^I.      The    petiii<m    aUeges    that  plaintiff  wtf 
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appointed  by  the  shenff  jailer  for  the  county,  of  which 
defendant  had  notice,  and  for  three  months  discharged  the 
duties  of  the  place.  During  this  time  a  large  number  of  pris- 
oners were  confined  in  the  jail,  and  the  service  required  the 
constant  attendance  of  one  man,  and  of  an  armed  keeper 
whenever  the  doors  of  the  cells  were  opened,  and  that  the 
prisoners  could  not  have  been  otherwise  securely  kept,  and 
the  services  rendered  by  plaintiff  could  not  have  been  per- 
formed by  the  sheriff,  whose  duties  required  frequent  and  long 
continued  absence  from  the  jail.  The  sheriff,  prior  to  plain- 
tiff's appointment,  had  notified  the  board  of  supervisor  of 
defendant  that  a  jailer  was  necessary  for  the  safe  keeping  of 
the  prisoners  confined  in  the  jail.  The  sheriff  received  no 
special  allowance  for  guarding  the  jail,  and  his  salary  allowed 
by  the  supervisors,  under  Code,  §  3789,  was  two  hundred  dol- 
lars per  year.  The  services  rendered  by  plaintiff  as  jailer  are 
reasonably  worth  fifty  dollars  per  month.  It  is  further  shown 
that  plaintiff  presented  the  board  of  supervisors  a  bill  for  his 
service,  which  was  rejected,  and  payment  refused.  A  danur- 
rer  to  plaintiff's  petition  was  sustained. 

n.  The  sheriff  has  charge  of  the  jail  of  the  county,  and  is 
1.  sHmnr:      required  to  perforin  the  duties  of  jailer.     While 

Miler!**  ^  he  may  discharge  these  duties  by  a  deputy,  or  by 
one  appointed  by  him  to  act  as  jailer,  such  deputy  or  jailer 
must  look  to  him  for  compensation,  as  there  is  no  statute  pro- 
viding compensation  for  such  officers  to  be  paid  by  the  county. 
The  sheriff's  deputies  cannot  recover  from  the  county  for  ser- 
yices,  when  there  is  no  law  allowing  compensation  to  the 
sheriff  for  the  same  services.     This  cannot  be  doubted. 

III.  The  sheriff,  had  he  rendered  the  service  for  which 
plaintiff  claims  to  recover,  would  have  had  no  cause  of  action 
2. :  against  defendant.     Grubb  v.  Louisa  County,  40 

eompenM  Iowa,  314.  The  salary  provided  by  law  to  be 
paid  the  sheriff  is  intended  as  compensation  for  all  services 
for  which  payment  is  not  otherwise  prescribed. 
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IV.  All  expenses  and  charges  necessarily  inonrred  in  the 
eafe  keeping  of  prisoners  in  the  county  jail,  except  for  the 
perBonal  services  of  the  sheriff  and  jailor,  most  be  paid  by  the 
eotmty.  Code,  §  4735.  And  when  the  sheriff  is  at  expense 
transporting  prisoners  and  the  like,  he  can  recover  compen- 
sation. Bringolf  v.  Polk  County,  41  Iowa,  554.  In  these 
oases  compensation  is  not  given  for  personal  services  in  dis- 
charging the  duties  of  sheriff  or  jailer.  In  the  case  before 
U83  plaintiff  claims  for  personal  services  which  pertain  to  the 
duties  of  the  sheriff,  compensation  wherefor  is  provided  by  the 
salary  fixed  by  law.  Plaintiff  cannot  recover  under  the  stat- 
ute or  the  case  above  mentioned. 

Affibmed. 


,  46    4091 

(m   gag) 

-^^-2^  CuTLEE  &  Parker  v.  McCormick,  Hall  4;  Porter. 

1.  KeehAiiiG'i  Lien:  sub- contractor.    To  entitle  a  sub-contractor,  or  a 

p^rij  furnishing  a  sub-contractor  with  materials,  to  a  lien  therefor, 
he  muat  give  notice  thereof  to  the  owner  or  his  agent,  and  his  lien 
BtUiches  only  to  tha  extent  of  the  balance  due  the  contractor  at  the 
time  of  giving  the  notice. 

2.  :  ORDER :  CONDITIONAL  ACCEPTANCE.    Where,  under  a  contract 

for  the  erection  of  a  building,  the  contractor  gave  to  a  party  fur- 
nishing material  an  order  upon  the  owner,  which  was  accepted  by 
him  conditioned  upon  the  performance  of  the  contract,  hMj  that 
whatever  the  contractor  became  entitled  to  thereafter  must  be  applied 
to  the  payment  of  the  order. 

Appeal  from  Black  Hawk  Circuit  Court. 
Saturday,  April  20. 

On  the  2d  day  of  November,  1875,  the  plaintiffs  filed  in  the 
Black  Hawk  Circuit  Court  a  petition  claiming  of  the  defend- 
ants, McCormick,  Hall  &  Porter,  the  sum  of  four  hundred 
and  twelve  dollars  and  sixty  cents,  on  account  of  building 
material  furnished  for  the  erection  of  a  school-house  for  the 
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independent  district  of  East  Waterloo,  and  asking  the  enforce- 
ment of  a  mechanic's  lien  upon  said  building  therefor. 

On  the  7th  day  of  March,  1876,  Eicker  &  Lindley  filed  their 
petition  of  intervention  as  follows : 

"1.  That  they  are  a  copartnership;  that  on  or  about  the 
6th  day  of  November,  1874,  the  defendants,  McCormick,  Hall 
&  Porter,  a  copartnership,  made  and  entered  into  a  written 
contract  with  their  co-defendant,  the  independent  district  of 
East  Waterloo,  a  corporation  existing  under  the  laws  of  Iowa, 
to  build,  construct,  and  erect,  a  four-story  brick  and  wood 
school-house,  as  per  specifications  attached  to  said  contract, 
on  real  estate  described  therein,  of  which  said  district  was 
then,  and  is  now,  the  owner  in  fee  simple,  for  the  sum  and  price 
of  sixteen  thousand  dollars,  to  be  paid  to  said  McCormick, 
Hall  &  Porter  as  follows ;  First,  when  the  basement  story  was 
up,  and  the  first  story  joists  on,  three  thousand  five  hundred 
dollars ;  second,  when  the  first  story  was  up,  and  the  second 
story  joists  on,  two  thousand  two  hundred  dollars ;  third, 
when  the  second  story  was  up,  and  the  third  story  joists  on,  two 
thousand  dollars ;  fourth,  when  the  roof  was  on,  composition, 
shingles,  and  dormer  windows  in,  three  thousand  dollars; 
fifth,  when  the  contract  was  fuUy  completed  and  accepted,  the 
balance,  five  thousand  dollars. 

"2.  That  in  pursuance  of  said  contract  said  McCormick, 
Hall  &  Porter  entered  upon  the  construction  of  said  building, 
and  in  furtherance  thereof  on  or  about  March  8, 1875,  made 
a  verbal  contract  with  intervenors  to  furnish  them  with  a  large 
amount  of  lumber  and  material  to  be  used  in  constructing 
said  building.  That  in  pursuance  of  said  contract  with 
McCormick,  Hall  &  Porter,  intervenors  furnished  a  large 
amount  of  lumber,  etc.,  and  other  building  material  used  in  the 
erection  of  said  building. 

"3.  That  on  or  about  July  18,  1875,  intervenors,  fearing 
they  would  lose  their  claim  against  said  contractors,  filed  a 
mechanic's  lien  upon  said  building  and  premises  within  six 
months  from  the  date  of  furnishing  same,  for  the  materials  so 


Digitized  by  VjOOQIC 


*08  8UPBEME  COURT  OP  IOWA, 

Cutler  A  Pftrker  v.  HcCormick,  Hull  ft  Porter. 

lomished,  in  the  manDer  provided  by  section  2188  of  Code, 
and  act  amendatory  thereto,  and  immediately  gave  due  notice 
to  said  McCormick,  Hall  &  Porter  and  the  said  independent 
district  of  East  Waterloo. 

'*4.  That  at  the  time  of  filing  said  mechanic's  lien  no  other 
liens  were  filed  against  said  premises  and  building,  and  said 
lien  was  the  first  lien  thereon. 

"5.  That  at  the  time  of  filing  said  lien  the  first  three  pay- 
ments had  been  paid  to  MoCormick,  Hall  &  Porter,  and  there 
were  yet  remaining  unpaid  the  last  two  payments  above  spec- 
ified. 

''6.  That  prior  to  filing  said  lien,  and  ever  after  the  com- 
mencement of  said  building,  said  contractors  had  been  short 
of  money,  and  had  repeatedly  given  orders  upon  said  district 
in  payment  for  work  done  and  materials  furnished  thereon  to 
them  in  the  erection  of  said  building,  to  be  paid  out  of  the 
next  payment  that  should  fall  due  to  them,  and  that  said 
orders  had  been  invariably  paid  by  said  district  when  the  pay- 
ment and  fund  upon  which  drawn  became  due,  and  interven- 
ors,  at  the  time  of  the  transactions  hereinafter  set  forth,  were 
knowing  of  the  practice  and  custom  of  said  contractors  of 
giving  such  orders  as  aforesaid,  and  of  their  payment  by  the 
district  as  aforesaid. 

"7  That  after  intervenors  so  filed  their  lien  as  above,  and 
it  Jbecame  known  to  the  men  employed  by  said  contractors  at 
work  upon  said  building,  and  those  furnishing  materials  there- 
for, that  said  lien  had  been  filed,  they,  including  plaintiflFs'  and 
defendants'  lienors,  threatened  to  quit  work  and  stop  furnish- 
ing materials,  unless  said  contractors  caused  interveners' 
lien  to  be  removed. 

"8.  That  afterwards,  and  in  order  to  prevent  their  man 
from  quitting  work  and  from  stopping  the  furnishing  of 
materials,  and  in  order  to  prevent  the  work  on  said  building 
from  stopping,  said  contractors  came  to  intervenors  and  pro- 
posed to  give  them  orders  upon  the  next  payment  which 
should  become  due,  if  these  intervenors  would  release  their 
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lien  80  filed  as  above.  That  tbereapon  a  computation  was 
had  of  amount  due  these  intervenors  for  suoh  material,  and 
found  due  three  thousand  nine  himdied  and  fifty- two  dollars 
and  ninety-seyen  cents.  That  in  consideration  that  inter- 
venors would  release  their  lien  upon  said  building,  bo  that 
the  work  on  the  premises  could  go  on,  defendants  made  and 
delivered  to  intervenors  two  certain  orders  upon  said  district 
and  assignment  of  a  part  of  said  payments  to  be  made,  of 
which  the  following  are  copies : 

•*  'Waterloo,  Iowa,  August  24,  1875. 
^T0   the   Independent  District  of  East  Waterloo,  and  to  the 
Board  of  Directors  thereof: 

"Hease  pay  to  Bicker  &  Lindley  two  thousand  four  hun- 
4i9i  and  fifty-two  dollars  and  ninety-seven  cents,  out  of  the 
ifth  or  last  payment  on  the  school-house  building  coming  to  us. 
"McCoRMiCK,  Hall  &  Porter, 

"by  S.  McCoRMiCK.' 

•*  'Waterloo,  Iowa,  August  24,  1875. 
''To  ihe  Independent  District  of  East  Waterloo,  and  to   the 
Board  of  Directors  thereof: 

"Please  pay  to  Bicker  &  Lindley  the  sum  of  one  thousand 
five  hundred  dollars,  out  oi  our  next  payment  on  the  school- 
house  building. 

"McGoRMiOK,  Halt.  &  Porter, 

"by  S.  McCoRMicK.' 

"9.  That  intervenors  accepted  said  orders  and  assign- 
ments, and  immediately  gave  notice  thereof  to  said  district, 
^uid  thereupon  released  their  mechanic's  lien  upon  said  build- 
ing and  premises. 

"10.  That  plaintiflfs'  and  defendants'  lienors,  with  full 
knowledge  that  the  defendants  had  given  to  intervenors  the 
orders  aforesaid,  and  that  the  same  were  accepted,  the  dis- 
trict notified  and  their  mechanic's  lien  released,  and  that  the 
amounts  represented  by   said  orders    had  been    equitably 
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assigned  by  said  contractors  out  of  the  two  last  payments  to 
intervenors,  about  the  7th  of  September,  1875,  filed  their 
mechanic's  lien  as  charged  in  said  petition,  and  are  seeking 
by  this  action  to  foreclose  the  same  to  the  amount  said  dis- 
trict was  owing  contractors  at  the  time  of  filing  their  hen. 

"II.  That  it  was  provided  and  agreed,  in  the  contract  and 
speeitications  above  referred  to  between  said  McCormick,  Hall 
(fe  Porter  and  said  district,  that  in  case  of  any  delay  by  the 
said  contractors  in  providing  the  necessary  materials,  or  defi- 
eieney  of  workmen  to  carry  on  the  work  on  said  building  at 
any  time,  the  said  district  might  provide,  at  the  expense  (rf 
defendants,  said  contractors,  all  such  materials  or  workmen,  at 
Huch  wages  as  the  superintendent  of  construction  of  said  build- 
ing should  deem  proper,  and  the  cost  and  charges  incurred 
be  retained  from  the  contract  as  liquidated  damages. 

"12.  That  soon  after  plaintiffs  herein  and  other  defendants 
filed  their  liens  against  said  building,  and  before  said  build- 
ing was  completed  to  the  fourth  payment,  work  was  stopped 
on  said  building ;  said  McCormick,  Hall  &  Porter  failed  to 
provide  the  requisite  materials  and  workmen  to  carry  on  the 
work  on  said  building  and  complete  the  same,  and  that 
thereupon  said  independent  district  was  compelled  to  fur- 
nish ^  and  did  furnish,  the  requisite  materials  and  workmen  to 
complete  said  building,  as  it  had  the  right  to  do  under  said 
contract,  and  thereby  necessarily  expended  the  whole  of  the 
amount  of  the  last  two  payments,  except  the  sum  of  about  six 
hundred  dollars. 

"13.  That  after  completing  said  building,  according  to  said 
contract,  said  independent  school  district  would  have  owed 
and  remained  indebted  to  said  McCormick,  Hall  &  Porter,  in 
case  they  had  not  given  said  orders,  nor  assigned  the  amount 
due  to  intervenors,  in  the  sum  of  about  six  hundred  dollars, 
which  said  sum  said  contractors  had  thereby  assigned  to  these 
intervenors,  and  which,  at  time  of  filing  of  plaintiff's  hen,  was 
owing  to  intervenors,  and  at  that  time  said  district  was  not 
indebted  to  said  contractors  in  any  sum  whatever. 
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'*Prayer  that  the  amount  in  the  hands  of  said  school  district 
be  paid  over  to  intervenors,  and  that  they  have  judgment 
therefor,  and  for  general  relief." 

The  plaintiffs  demurred  to  the  petition  of  intervenors,  upon 
the  ground  that  the  facts  stated  do  not  entitle  them  to  the 
reUef  demanded.  The  court  overruled  the  demurrer,  and  the 
plaintiffs  answered  the  petition  of  intervenors  as  follows : 

"1.  Admit  the  allegations  in  said  petition  contained  in 
paragraphs  one  to  five  inclusive.  Admit  that  intervenors  took 
the  orders  mentioned  in  their  petition,  and  released  the 
mechanic's  lien  as  alleged  in  paragraph  eight.  As  to  the 
truth  of  the  further  allegation  in  said  paragraph,  they  have 
not  knowledge  sufiScient  to  form  a  belief ;  but  plaintiffs  aver, 
and  charge  the  fact  to  be,  that  a  part  of  the  verbal  contract 
and  agreement  between  said  intervenors  and  McCormick,  Hall 
&  Porter,  under  which  said  orders  were  received  by  said  inter- 
venors, was  that  the  same  should  be  accepted  by  them,  sub- 
ject to  certain  conditions  and  stipulations  indorsed  upon  the 
back  thereof  by  the  said  independent  district  of  East  Water- 
loo, which  conditions  were  as  follows : 

"  'Waterloo,  August  25,  1875. 

"This  order  is  accepted  upon  the  conditions  only  that  said 
McCormick,  Hall  &  Porter  finish  the  said  school  building  in 
accordance  with  their  contract,  to  such  a  stage  as  will  entitle 
them  under  said  contract  to  their  next  or  fourth  payment  as 
therein  expressed,  and  is  payable  only  after  this  board  has 
accepted  and  agreed  to  pay  the  amount  on  said  building  as 
completed  to  the  stage  aforesaid. 

**  [Signed]  Board  op  Directors  Ind.  Dist.  East  Waterloo, 
"by  Lewis  Lichty,  Secretary  of  said  Board.' 

"And  plaintiffs  aver  that  said  intervenors  did  accept  said 
orders,  subject  to  the  stipulations  indorsed  thereon  as  afore- 
said, and  such  stipulations  became  and  were  a  part  of  said 
orders.  That  said  McCormick,  Hall  &  Porter  never  did  in 
fact  complete  the  school  building  in  question  to  a  stage  that 
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entitled  them  to  demand  or  receive  either  of  the  payments 
mentioned  in  said  orders,  or  in  the  stipulations  or  acceptance 
indorsed  thereon,  as  above  stated. 

"  2.  Admit  that  intervenors  herein  released  their  mechanic's 
lien  as  stated  in  paragraph  nine,  but  as  to  the  further  allega- 
tions therein  they  have  not  knowledge  sufficient  to  form  a 
belief. 

"3.  Admit  that  they  filed  their  mechanic's  lien  as  stated  in 
paragraph  ten,  and  that  they  had  knowledge  of  the  execution 
and  delivery  to  intervenors  of  the  orders  set  forth  in  their 
petition,  and  of  their  acceptance  thereof  by  intervenors  upon 
the  conditions  and  subject  to  the  stipulations  contained  in  the 
indorsements  upon  the  back  thereof,  and  of  the  other  allega- 
tions in  said  paragraph  contained  plaintiffs  have  not  knowl- 
edge sufficient  to  form  a  belief. 

"Admit  the  allegations  in  paragraph  eleven  of  petition  of 
intervenors.  Admit  that  said  McGormick,  Hall  &  Porter  sns- 
I>ended  work  on  the  building  in  question,  but  aver  that  snch 
suspension  occurred  before  the  filing  of  plaintiffs'  lien.  Admit 
the  completion  of  said  building  by  said  district,  and  expendi- 
ture of  the  moneys  to  become  due  on  said  contract,  as  charged 
in  paragraph  twelve  of  said  petition." 

The  intervenors  demurred  to  this  answer  upon  the  ground 
that  the  facts  stated  therein  do  not  constitute  a  defense  to 
the  cause  of  action  stated  in  intervenors'  petition.  The  court 
sustained  this  demurrer,  and  the  plaintiffs  electing  to  stand 
upon  their  answer  and  refusing  to  plead  over,  the  court  ren- 
dered judgment  against  them  for  costs.  The  independent 
district  of  East  Waterloo,  having  admitted  the  sum  of  six 
hundred  and  twenty-one  dollars  and  six  cents  to  be  in  its  hands, 
and  expressed  a  readiness  to  pay  it  to  such  person  as  the  court 
might  direct,  judgment  was  rendered  in  favor  of  intearvenors 
against  the  district  for  that  sun^. 
i  The  plaintiffs  appeal. 
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Boies  it'  Couch,  for  appellants. 

Alford  dc  ElweUy  for  appellees* 

Day,  J. — The  errors  assigned  are — First,  the  court  erred  in 
sustaining  the  demurrer  of  intervenors  to  plaintiffs'  answer 
L  MzcHAiric*8  to  their  petition ;  second,  the  court  erred  in  ren- 
trtcior.  dering  judgment  against  plaintiffs  for  costs,  on  the 

trial  of  the  issue  of  law  made  by  intervenors'  demurrer  to 
plaintiffs*  answer  to  their  petition ;  third,  the  court  erred  in 
rendering  judgment  in  favor  of  intervenors  for  the  sum  due 
from  defendant,  independent  school  district  of  East  Waterloo, 
to  defendants  McCormick,  Hall  &  Porter,  and  in  deciding 
and  adjudging  that  plaintiffs,  upon  the  facts  disclosed  in  the 
pleadings,  were  not  entitled  to  judgment  against  said  school 
district  for  the  amount  of  their  claim.  These  assignments 
are  so  intimately  blended,  that  the  case  can  be  better  decided 
by  considering  and  determining  the  legal  status  and  rights 
of  the  parties  under  the  pleadings,  than  by  disposing  seriatim 
of  the  assignments  of  errors. 

The  petition  of  plaintiffs  alleges  that,  of  the  material  fur- 
nished by  them  to  McCormick,  Hall  &  Porter,  two  hundred 
and  thirty-four  dollars  and  eight  cents  in  value  was  fur- 
nished between  'April  19  and  July  18,  1875,  one  hundred 
and  fifty-one  dollars  and  ninety-one  cents  between  July  18  and 
August  25,  1875,  and  one  hundred  and  twenty-one  dollars  and 
fifty-three  cents  between  August  25  and  Septembr  6  of  the 
same  year,  and  that  on  this  account  there  is  a  credit  of  one 
hundred  and  five  dollars  and  eighty  cents.  The  petition  also 
alleges  that  plaintiffs  filed  a  mechanic's  lien  on  said  building,^ 
for  the  material  so  furnished,  on  the  7th  day  of  September, 
1875,  and  immediately  gave  written  notice  to  McCormick, 
Qall  &  Porter,  and  said  independent  school  district  of  East 
Waterloo,  of  the  filing  of  such  lien.  Plaintiffs  did  not  give 
notice  to  the  said  independ0nt  school  district,  before  or  at  the 
time  of  tumishing  the  material,  of  4;heir  intention  to  fumisk 
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the  same,  and  the  probable  value  thereof,  as  provided  in  sec- 
tion 2131  of  the  Code,  as  amended  by  chapter  49,  Acts  Fif- 
teenth General  Assembly. 

The  lien  was  claimed  under  section  2133  of  the  Code. 
This  section,  as  amended  by  chapter  49,  Acts  Fifteenth  Gen- 
eral Assembly,  is  as  follows :  "  Every  sub-contractor,  or 
person  furnishing  material,  machinery  or  fixtures,  or  perform- 
ing labor  by  virtue  of  a  contract  with  a  sub-contractor,  may, 
at  any  time  within  six  months  after  his  labor  is  done  or  mate- 
rials furnished,  make  a  statement  thereof  in  writing,  supported 
by  affidavit,  that  the  same  is  just  and  true,  and  file  the  same 
with  the  clerk  of  the  District  Court  of  the  proper  county,  and 
give  notice  thereof,  with  a  copy  of  such  statement,  to  the 
owner,  his  agent,  or  trustee,  and  to  the  contractor  (or)  sub- 
contractor ;  and  from  and  after  the  service  of  such  notice  his 
lien  therefor  shall  have  the  same  force  and  eflFect,  and  be 
prosecuted  in  like  manner,  as  a  lien  by  the  contractor,  but  shall 
be  enforced  against  the  property  only  to  the  extent  of  the 
balance  due  to  the  contractor,  or  sub-contractor,  as  the  case 
may  be,  at  the  time  of  the  service  of  such  notice  upon  the 
owner,  his  agent,  or  trustee. "  While  this  statute  provides  that 
the  lien  shall  be  enforced  only  to  the  extent  of  the  balance 
due  to  the  contractor,  or  sub-contractor,  at  the  time  of  the 
service  of  the  notice,  yet  it  is  apparent  that  the  object  of  the 
provision  is  to  protect  the  owner  from  the  payment  of  any 
unm  greater  than  that  contemplated  in  his  contract.  A  con- 
i^truction  of  this  section,  according  to  its  purpose  and  spirit, 
would  doubtless  permit  the  enforcement  of  the  lien  against 
any  sum  due  from  the  owner,  or  thereafter  becoming  due, 
under  his  contract.  The  real  question  in  this  case  then  is, 
was  anything  due,  or  did  anything  become  due,  from  the  inde- 
pendent district,  to  McCormick,  Hall  &  Porter,  after  notice  of 
plaintiffs*  lien  on  the  7th  day  of  September,  1875  ? 

Here  it  becomes  necessary  to  notice  the  effect  of  plaintiffs* 
answer  to  the  intervenors'  petition.  This  answer  admits 
most  of  the  allegations  of  the  petition  of  tfie  intervenors,  and 
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as  to  others  of  them  it  alleges  that  plaintiffs  ''have  not  knowl- 
edge sufficient  to  form  a  belief."  This  allegation  tenders  no 
issue,  under  the  doctrine  of  Manny  dt  Co.  v.  French,  23  Iowa, 
250.  It  follows  that  all  the  allegations  of  the  intervenors* 
petition  are  admitted,  and  that  the  answer  thereto  alleged  no 
new  fact,  except  as  regards  the  conditional  acceptance  of  the 
orders  drawn  in  favor  of  intervenors  by  McCormick,  Hall  & 
Porter.  From  the  allegations  of  the  petition  of  intervenors 
the  following  facts  appear :  Before  plaintiffs'  lien  was  filed, 
McCormick,  Hall  &  Porter  had  been  paid  the  first  three  pay- 
ments provided  for  in  their  contract,  and  they  had  drawn,  in 
favor  of  intervenors,  an  order  to  be  paid  out  of  the  fourth  pay- 
ment for  fifteen  hundred  dollars,  and  one  to  be  paid  out  of 
the  fifth  and  last  payment  for  two  thousand  four  hundred  and 
fifty-two  dollars  and  ninety-seven  cents.  Before  the  building 
was  so  far  completed  as  to  entitle  McCormick,  Hall  &  Porter 
to  the  fourth  payment,  they  failed  to  provide  materials  and 
workmen,  and  the  district  was  compelled  to  complete  the 
building,  as  it  had  a  right  tb  do  under  the  contract,  and  in 
doing  so  necessarily  expended  the  whole  of  the  last  two  pay- 
ments, except  the  sum  of  about  six  hundred  dollars.  It  fol- 
lows that,  at  no  time  after  plaintiffs'  lien  was  filed,  did  the 
independent  district  in  question  become  liable  under  its  contract 
for  more  than  this  sum  of  six  hundred  dollars.  Did  this 
become  due  to  McCormick,  Hall  &  Porter  so  that  the  plain- 
tiffs' hen  attached  thereto  ?     This  question  involves  a  deter- 

2^ mination  of  the  effect  of  the  orders  drawn  in 

conStionai  favor  of  intcrvcnors.  These  orders  operated  as 
accepunce.  ^^  equitable  assignment  to  intervenors  of  the  sums 
named  therein.  When  notified  of  the  orders,  the  district 
became  in  equity  bound  to  pay  these  sums  when  they  became 
due  to  the  intervenors.  See  2  Story's  Equity  Jurisprudence, 
§  1044. 

This  equitable  obligation  would  exist  without  any  accept- 
ance of  the  orders  upon  the  part  of  the  district.  But  it  is 
claimed  that  the  rights  of  intervenors  are  materially  affected 
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by  the  conditional  acceptance.  The  conditions  attached  to 
the  acceptance  are  the  same  as  existed  between  the  difltrict 
and  the  contractors.  Whenever  the  contractors  became  enti- 
tled to  anything  under  their  contract,  to  the  extent  of  the  sama 
named  in  the  orders,  intervenors  became  entitled  to  it  under 
the  acceptance.  The  intervenors  furnished  material  for  the 
erection  of  the  building  on  which  plaintiffs  claim  a  lien,  and 
their  equities  are  just  as  good  as  those  of  plaintiffs.  We  think 
nothing  became  due  the  contractors  upon  which  plaintiffs'  lien 
attached,  and  that  intervenors  are  entitled  to  the  sum  in  the 
hands  of  the  school  district.  See  Copeland  v.  Manton,  22 
Ohio  State,  398 ;  Cahoon  v.  Levy,  6  Cal.,  295 ;  McCelpin  v. 
Duncan,  16  Cal.,  126;  Blythe  v.  Paultney,  31  Gal.,  233. 

The  court  did  not  err  in  sustaining  the  demurrer,  nor  in 
rendering  judgment  for  the  intervenors. 

Affirmed. 


LooMiB  V.  MoEenzie. 
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1.  Vew  TrUl:  lobs  of  bvidbncb:  pbaoticb.  After  trial  and  judg- 
ment, and  an  appeal  therefrom  had  been  perfected,  all  the  written 
eviilence  upon  which  the  case  had  been  tried  was  lost,  without 
fault  of  the  appellant,  who  thereupon  served  a  notice  upon  the  other 
purty  and  the  clerk  that  he  had  withdrawn  his  appeal,  and  filed  a 
pt^tiiion  for  a  new  trial,  which  was  granted :  Heldy  that  the  neif 
trial  was  improperly  granted.    Adams,  J.,  dissenting. 

%,  :  :  SUBSTITUTION  OP.  Courts  have  the  power  to  sup- 
ply any  part  of  their  record  which  may  have  been  lost,  and  this 
power  exists  independently  of  statute.  In  the  exercise  of  their 
general  equity  powers  they  cannot  grant  relief  by  giving  a  new  trial 
en  account  of  lost  evidence,  when  the  law  affords  a  plain  and  direct 
remedy  by  permitting  the  substitution  of  evidence. 


^  Appeal  from  Delaware  District  Court. 

Saturday,  April  20. 

At  the  December  Term,  1873,  of  the  Delaware  District 
Courts  a  decree  was  entered  in  this  cause  for  defendant.    On 
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the  23d  of  December,  1875,  the  plaintifif  perfected  an  appeal 
from  the  decree  to  this  court.  After  the  appeal  it  was  dis- 
covered that  all  the  written  evidence  upon  which  the  cause 
had  been  tried  was  lost,  without  fault  of  plaintiff,  and  there- 
upon he  caused  a  notice  to  be  served  on  defendant  and 
the  clerk  of  the  court,  on  the  17th  day  of  February,  1876,  to 
the  effect  that  he  had  withdrawn  his  appeal,  and  on  the  same 
day  filed  a  petition  for  a  new  trial.  It  shows  the  facts  just 
stated,  and  alleges  that  the  decree  is  contrary  to  law,  is  not 
supported  by  the  evidence,  and  is  excessive,  and  that  the 
plaintiff  is  unable  to  supply  the  lost  evidence  without  retak- 
ing the  same,  and  that  without  it  he  cannot  prosecute  his 
appeal  to  the  Supreme  Court.  Upon  a  hearing  of  this  peti- 
tion a  new  trial  was  granted.     Defendant  appeals. 

J.  M.  Braj/ton,  for  appellant* 

A.  S.  Blair  and  C.  E,  Bronson,  for  appellee. 

Beck,  J. — ^I.  A  demurrer  to  the  petition  was  overruled. 
This  decision  is  made  the  ground  of  an  objection  by  defend- 
ant. Plaintiff  insists  that,  as  defendant  did  not  stand  on  his 
demurrer* in  the  court  below,  the  objection  raised  will  not  be 
considered  here.  The  question  of  defendant's  right  to  dispute 
the  correctness  of  the  ruling  on  the  demurrer  in  this  court 
is  of  no  practical  importance.  The  demurrer  strikes  at  the 
very  right  of  plaintiff  to  the  relief  sought,  on  the  grounds 
stated  in  the  petition.  All  questions  raised  by  the  demurrer, 
therefore,  will  be  considered  in  reviewing  the  action  of  the 
court  in  granting  a  new  trial.  The  ruling  upon  the  demurrer 
need  not  be  considered. 

n.  Upon  proof  of  the  facts  alleged  in  the  petition,  the 
court  set  aside  the  decree,  and  granted  a  new  trial.  Is  this 
decree  justified  by  the  evidence  and  the  law  ?  The  determin- 
ation of  this  question  demands  our  attention. 

It  is  insisted  by  defendant  that,  by  the  appeal  taken  by 
plaintiff,  the  District  Court  was  deprived  of  jurisdiction  in  the 
Vol.  xLvm — 27 
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ease,  which  could  not  be  restored  by  the  notice  given  to  the 
other  party  and  the  clerk  of  the  withdrawal  of  the  appeal. 
As  the  case  will  be  disposed  of  upon  another  ground,  the  qnes- 
titjns  presented  in  this  position  will  not  be  considered. 

We  are  brought  to  consider  the  correctness  of  the  decision 
of  the  court  below  upon  the  facts  of  the  case  as  presented  by 
the  record. 

A  dispute  arises  between  counsel  which  relates  to  an 
amended  abstract  and  a  motion  to  strike  out  the  same.  The 
abstract  shows  that,  in  passing  upon  the  question  of  plaint- 
iff's right  to  a  new  trial,  the  District  Court  "found  and 
decided  that  the  decree  was  just  and  correct."  The  amended 
abstract  shows  that  '4t  was  not  decided  upon  the  trial  (for  a 
new  trial)  that  the  decree  and  judgment  were  just  and  cor- 
rect. "  The  correctness  of  the  decree  seems  not  to  have  been 
paHsed  upon  in  granting  the  new  trial. 

The  question  as  to  the  contents  of  the  record  before  us,  or 
rather  what  it  should  contain,  we  will  not  consider,  for  the 
reason  that  our  conclusion  will  be  the  same  whether  we  r^ard 
the  record  as  presented  either  by  plaintiff  or  defendant  to  be 
the  true  one.  We  will,  therefore,  consider  the  case  upon  the 
amended  abstract,  conceding,  without  deciding,  thtrt  it  i&  cor- 
rect. 

The  question  is,  in  this  view  of  the  case,  brought  within 

1  siBw  TRIAL :  *^^  narrow  limit :     Was  the  loss  of  the  testimony 

dt?ce  •  prac-    ^P^^  which  the  case  was  tried,  without  fault  of 

'^**'  either  party,  sufficient  ground  for  setting  aside  the 

det^ree  and  granting  a  new  trial  ? 

It  will  be  observed  that  the  petition  for  the  new  trial  was 
filed  after  the  term  at  which  it  was  rendered.  The*Code  pro- 
vides that  this  may  be  done,  and  the  relief  prayed  for  may  be 
granted  in  certain  cases.  See  section  3164.  It  is  argued  by 
plaintiff  that,  under  the  first  and  seventh  paragraphs  of  this 
section,  authority  is  found  for  the  proceeding  and  order  under 
consideration.  The  first  is  that  new  trials  on  petition  may 
be  granted  "within  the  time  and  in  the  manner  prescribed  by 
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the  section  on  new  trials,"  being  section  2837.  The  seventh 
is  that  new  trials  upon  petition  may  be  granted  "for  una- 
voidable casualty  preventing  the  party  from  prosecuting  or 
defending. " 

Section  2837  contains  no  provision  applicable  to  the  case 
before  us.  It  cannot  be  so  construed  as  to  authorize  a  new 
trial  on  account  of  the  destruction  or  loss,  after  trial  and  judg- 
ment in  the  court  below,  of  the  written  evidence  upon  which  the 
case  had  been  tried,  or  for  the  loss  or  destruction  of  any  other 
part  of  the  record. 

The  seventh  paragraph  of  section  3154  affords  no  support 
for  the  proceedings.  It  contemplates  the  case  of  "unavoid- 
able casualty  or  misfortune  preventing  the  party  from  prose- 
cuting or  defending."  It  cannot  be  said  a  party  is  prevented 
from  prosecuting  or  defending  a  case  by  a  matter  occurring 
after  judgment.  * 

But  it  may  be  said  he  is  prevented  from  prosecuting  or 
defending  an  appeal  in  the  case.  But  no  such  meaning  can 
be  put  upon  the  language.  It  unmistakably  refers  to  casual- 
ties which  prevented  the  prosecution  or  defense  at  the  trial 
npon  which  the  judgment  was  entered.  This  view  would 
be  inconsistent,  too,  with  plaintiff's  theory  of  the  case.  He 
maintains  that  no  appeal  is  pending  in  the  case.  If  this  be  true, 
he  cannot  be  entitled  to  the  relief  he  asks,  for  there  is  no 
ease  pending  on  appeal  from  the  decree  which  he  can  prose- 
eute.  Now  there  never  can  be  an  appeal  if  the  relief  be 
granted,  for  the  decree  will  be  set  aside.  But,  if  it  be  held 
that  an  appeal  is  pending,  it  presents  but  another  horn  of  the 
dUemma.  In  that  case  the  District  Court  had  no  jurisdiction 
of  the  case,  and  could  not  set  aside  the  decree. 

We  fail  to  find  any  foundation  in  the  statutes  for  the  pro- 
ceeding, and  to  authorize  the  relief  granted  therein. 

III.  It  is  argued  that,  if  the  statute  provide  for  no  relief, 
the  District  Court,  in  the  exercise  of  its  equity  powers,  could 

a.  — : :  set  aside  the  judgment  and  order  a  new  trial,  to 

ot  secure  to  plamtiiS  rehef  from  the  consequences 
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that  would  follow  the  loss  of  the  testimony  upon  which  the 
case  was  tried.  That  the  court  could  grant  relief  to  the  party 
suffering  on  account  of  the  loss  of  the  written  testimony  can- 
not he  doubted.  If  such  relief  would  be  secured  by  granting 
a  new  trial,  it  would  impose  hardship  and  probable  bss  on 
the  other  party,  and  relief  for  that  reason  could  not  be  pur- 
sued in  that  way,  certainly  not  when  the  same  aid  may  be 
attained  in  a  manner  recognized  by  the  law  which  would  have 
no  such  inequitable  results.  It  may  be  granted  without  prej- 
udice to  the  interest  and  rights  of  the  other  party,  by  the 
exercise  of  the  power  conferred  by  law  upon  all  courts  of 
record,  in  a  proper  case,  to  supply  their  lost  records  by  sub- 
stituting new  rolls. 

^he  written  testimony  in  this  case  which  was  lost  consti- 
tuted a  part  of  the  record.  See  Code,  §§  2742,  3184, 196. 
The  power  of  courts  to  supply,  in  a  proper  case,  their  own 
destroyed  or  lost  records  exists  independently  of  statute,  and 
may  be  exercised  whenever  protection  of  the  rights  of  parties 
demands  it.  See  Oammon  <t  Delving  v.  Knudson  et  d,,  46 
Iowa,  455;  Freeman  on  Judgments,  §  89,  and  authorities 
cited.  The  law  provides  a  plain  and  direct  remedy  for  the 
plaintiff,  in  which  his  rights  may  be  secured  without  pre- 
judice to  defendant.  That  remedy,  and  that  alone,  he  can 
pursue  in  this  case. 

It  is  our  conclusion  that  the  proceedings  in  this  case  are 
not  authorized  by  the  law  and  the  rules  of  equity.  The  order 
or  decree  granting  a  new  trial  is,  therefore, 

Bbvbbsed. 

Adams,  J.,  dissenting. — I  have  no  doubt  that  where  the 
evidence  in  a  case  is  lost  after  judgment,  and  before  hearing 
in  the  appellate  court,  if  either  party  desires  to  further 
prosecate  or  defend  by  appealing,  the  evidence  should  be 
BubBtituted  if  it  can  be  done.  Where  a  copy  of  it  has  been 
preserved  no  diflSculty  could  arise.  Possibly,  in  some  cases, 
it  might  be  substituted,  in  the  absence  of  a  copy,  by  proving 
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from  the  memory  of  witnesses  what  the  evidence  was.  But 
in  many  cases  this  would  be  utterly  impracticable.  Only  so 
much  could  be  substituted  as  witnesses  could  remember  of 
it.  That  would  ordinarily  be  less  than  the  whole,  and  often- 
times we  may  presume  much  less.  The  rights  of  either 
appellant  or  appellee  would  be  exposed  to  great  danger. 

I  think,  therefore,  that  where  the  evidence  in  a  case  is  lost 
after  judgment,  and  it  is  impracticable  to  substitute  it,  and 
either  party  desires  to  further  prosecute  or  defend  his  case  by 
appealing,  and  the  evidence  was  lost  without  his  fault,  the 
court  may,  in  its  discretion,  grant. a  new  trial.  I  think  this  is 
expressly  provided  for  in  section  3154  of  the  Code,  subdivision  7. 
Where  a  person  desires  to  prosecute  or  defend  his  case  by 
appealing,  and  the  evidence  is  lost  after  judgment,  without 
his  fault,  and  cannot  be  substituted,  he  is  prevented  from 
prosecuting  or  defending  by  unavoidable  casualty.  My  asso- 
ciates consider  that  the  prosecuting  or  defending  a  case  by 
appealing  is  not  prosecuting  or  defending  it  within  the 
meaning  of  the  statute.  But  no  reason  satisfactory  to  my 
mind  is  given  for  arriving  at  such  a  conclusion. 

It  is  said  that  the  plainti£F  in  this  case  maintains  that  no 
appeal  is  pending,  and  that  that  theory  is  inconsistent  with 
the  relief  he  asks ;  but  I  am  unable  to  so  conclude.  He  is  not 
prosecuting  his  case  by  appeal,  because  he  is  prevented.  He 
therefore  asked  and  obtained  an  order  for  a  new  trial,  not  to 
enable  him  to  appeal  from  the  judgment  rendered,  but  to 
enable  him  to  further  prosecute  his  case  in  the  only  direction 
in  which  it  was  practicable.  The  law  designs,  as  I  understand 
it,  to  provide  that  a  person's  right  to  prosecute  his  case 
should  not  be  terminated  until  judgment  shall  be  rendered  in 
the  appellate  court.  If  he  would  otherwise  be  prevented  by 
unavoidable  casualty,  it  provides  that  a  new  trial  shall  be 
granted.  I  see  no  error  in  the  ruling  of  the  court  below,  and 
think  that  its  order  granting  a  new  trial  should  be 

Affibmbd« 
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ON  REUEAKINa, 

BoTHRocK,  Ch.  J. — ^I.  Within  the  proper  time  after  the  filing 
of  the  foregoing  opinions  in  this  cause  a  petition  for  rehearing 
was  presented.  A  re-argument  was  ordered  and  the  cause  has 
again  been  submitted  for  our  consideration.  We  have  again 
carefully  examined  the  original  arguments  in  connection  with 
the  arguments  upon  the  rehearing,  and  a  majority  of  the  court 
are  satisfied  that  the  former  opinion,  reversing  the  decree  of 
the  court  below,  is  correct. 

It  is  again  insisted  that  a  new  trial  was  properly  granted 
under  subdivision  7  of  section  3154  of  the  Code,  for  "una- 
voidable casualty  or  misfortune  preventing  the  party  from 
prosecuting  or  defending. " 

We  desire  to  add  but  little  to  the  former  opinion  upon  that 
branch  of  the  case.  The  unavoidable  casualty  or  misfortune 
refers  to  something  which  transpired  before  the  judgment  wa& 
rendered  which  prevented  the  party  from  prosecuting  or 
defending  the  action.  It  has  no  reference  to  prosecuting  or 
defending  an  appeal  from  the  judgment. 

n.  It  is  again  urged  that  the  granting  of  a  new  trial  tp 
supply  the  lost  e\7dence  was  within  the  general  equity  powers 
of  the  court.  In  our  judgment  the  fundamental  error  in  this 
petition  is  that  it  ignores  the  rights  of  the  successful  party 
in  the  original  action.  However  innocent  he  may  have  been 
in  the  matter  of  the  loss  of  the  evidence,  it  is  claimed  his 
decree  should  be  set  aside,  and  a  new  trial  granted,  to  enable 
his  adversary  to  supply  the  lost  evidence.  If  the  only  effect 
of  such  new  trial  were  to  supply  the  lost  evidence,  the  judg- 
ment of  the'court  below  might  not  be  objectionable.  It  would 
leave  the  decree  intact,  to  be  reviewed  upon  appeal.  But  it 
does  more  than  this.  Upon  the  granting  of  a  new  trial, 
amendments  may  be  made  to  the  pleadings,  new  issues  may 
be  framed,  and  new  evidence  introduced ;  in  short,  the  former 
decree  must  be  ignored,  and  stand  for  nothing. 
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It  is  urged  that  the  case  is  exceptional,  and  that  the  lost 
eTidence  cannot  be  supplied  by  substitution,  because  there  is 
nothing  from  which  to  substitute. 

The  substitution  of  lost  papers  is  an  every-day  practice  in 
the  courts  of  this  State,  and  where  no  copies  have  been  pre- 
served it  is  usual,  at  least  in  case  of  lost  pleadings,  to  allow 
substitution  of  others  containing  the  substance  of  those  which 
have  been  lost.  It  frequently  occurs  that,  upon  appeal  to  this 
court,  some  part  of  the  record  has  been  lost  or  mislaid.  In 
such  cases  the  practice  is,  upon  a  suflBcient  showing,  to  con- 
tinue the  appeal  imtil  a  motion  can  be  made  in  the  court 
below  to  complete  the  record  by  substitution.  It  is  not  for 
this  court  to  judicially  determine  that  this  cannot  be  done  in 
any  case. 

The  question  is  not  before  us  for  determination,  and  we  do 
not  decide  it,  but  we  can  see  no  good  reason  why  the  court 
below,  upon  a  sufficient  showing,  may  not  in  any  case  order 
the  evidence  to  be  retaken  if  necessary  to  complete  the  record 
for  the  purpose  of  a  trial  upon  appeal  in  this  court.  It  is 
certain  that  courts  possess  the  most  ample  powers  to  preserve 
their  records,  and  to  supply  those  which  are  lost  or  destroyed. 
But  this  power  is  radically  different  from  setting  aside  decrees 
and  judgments,  and  granting  new  trials. 

We  are  asked  to  retain  this  cause,  suspend  the  original 
decree,  and  direct  that  the  evidence  be  retaken.  This  would 
be  of  no  avail  to  the  appellee.  He  withdrew  his  appeal  more 
than  two  years  ago.  As  we  hold  the  loss  of  the  evidence  was 
not  a  sufficient  cause  to  set  aside  the  decree  and  grant  a  new 
trial,  and  that  the  decree  is  still  in  full  force,  there  is  no 
power  or  jurisdiction  in  this  court  to  extend  the  time  for 
takiDg  an  appeal. 
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l\fi  tli  GBiLT  V.  CoAN  BT  AL. 

h  Hmt  Tiial:  FBTiTioN  FOR.  A  petition  for  a  new  trial,  under  aectioa 
3155  of  the  Code,  must  be  filed  within  one  year  from  tliedate  of  ths 
judgment  or  decree  of  the  court  in  which  the  Judgment  or  deeiee 
w&e  rendered. 

%  •:  .    The  time  within  which  such  petition  must  be  filed 


commences  to  run  from  the  date  of  the  decree  in  the  trial  court,  and 
not  from  the  date  of  the  affirmance  of  the  decree  in  the  Supreme 
Court* 

Appeal  from  Clinton  Circuit  Court. 

Tuesday,  Junk  4. 

This  is  a  proceeding  upon  petition  for  a  new  trial.  A  demur- 
xer  to  the  petition  was  sustained,  and  plaintiff  appeals. 

Daniel  Gray,  appellant,  jE>ro  se. 

.     George  B,  Young,  and  Chase  d  Monroe,  for  appellee. 

Walter  L  HayeSy  appellee,  pro  se. 

Beck,  J. — I.  In  October,  1873,  plaintiff  commenced  an 
action  in  cliancery  to  set  aside  a  tax  title  held  by  defendant 
upon  eertain  lots  in  the  city  of  Clinton,  on  the  ground  of 
fraiadtiient  combination  at  the  sale,  and  for  other  reasons. 
On  the  6th  day  of  March,  1874,  upon  a  trial  on  the  merits,  a 
decree  was  entered  confirming  defendants*  title  upon  their 
ciosB-bill,  and  plaintiff's  petition  was  dismissed.  An  appeal 
was  taken  to  the  term  of  this  court  held  at  Davenport,  Octo- 
ber, 1B74.  April  7,  1875,  the  decree  of  the  court  below  was 
affirmed,  and  a,  procedendo  issued  accordingly. 

The  piitition  in  this  case  was  filed  February  17,  1876.  It 
asks  for  a  new  trial  in  the  chancery  case  just  referred  to,  and* 
IB  based  upon  Code,  §§  3154  and  3157.  Under  these  pro- 
TiBion^  n  new  trial  may  be  granted  in  certain  cases  and  for 
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specified  causes,  upon  proceedings  commenced  within  one  year 
iifter  judgment,  by  petition. 

n.  It  will  be  observed  that  this  proceeding  was  not  insti- 
tuted within  one  year  from  the  entry  of  the  decree  in  the 
1.MW  trial:  I^trict  Court  whcrc  the  cause  was  originally 
petition  for.  prosecuted.  The  plaintiff  is,  therefore,  too  late, 
and  a  demurrer  to  his  petition  was  correctly  sustained. 

m.    But  plaintiff  insists  that  the  limitation  of  one  year 

provided  by  the  statute  for  this  proceeding,  runs  from  the 

date  of  judgment  of  this  court  affirming  the  decree 

*       *  of  the  court  below.     Plaintiff  asks  for  a  new  trial, 

not  in  this  court,  but  in  the  court  from  which  the  appeal  was 

taken.     The  judgment  which  he  seeks  to  set  aside  was  entered 

more  than  one  year  before  his  petition  was  filed.     The  statute 

provides  that  his  petition  shall  be  filed  within  one  year  after  the 

judgment  was  entered  which  he  seeks  to  disturb  by  his  pro- 

•ceeding.     This  ends  the  matter,  and  leaves  plaintiff  without 

any  right  to  prosecute  his  case. 

One  obvious  reason  may  be  mentioned  in  support  of  this 
-conclusion.  Appeals  are  prosecuted  from  final  judgments  of 
the  court  below.  The  plaintiff,  by  taking  his  appeal,  admits 
that  the  judgment  is  final,  and  thereupon  waives  his  right  to 
prosecute  this  proceeding  for  a  new  trial.  If  this  were  not  so, 
«  party  could,  after  a  case  was  affirmed  by  this  court,  have  a 
new  trial  granted  below,  which  would  be  an  unheard  of  pro- 
ceeding. This  court  is  required  by  the  law  to  pronounce  the 
final  judgment  in  a  case.  To  this  end  parties  are  required 
to  bring  their  cases  here  in  a  condition  to  be  so  finally  disposed 
of ;  they  cannot  hold  in  reserve  a  right  to  have  another  trial 
after  this  court  has  finally  settled  their  rights  by  a  decision. 


AFFIBMEa 
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48     436|  PaINTBB   V.    HoGUE. 

186       g 

L  Km  A^JudioaU:  spbcific  pbrformakce.  Inhere,  in  an  action  to  com- 
pel specific  performance  of  a  contract,  it  liad  been  determined  that 
the  plaintill  was  not  entitled  tliereto,  it  was  held  tliat  ttie  contract 
could  not  bo  set  up  as  an  equitable  defense  in  an  action  to  recover 
possession  of  ttie  land  wliicii  constituted  tlie  subject  matter  of  ttit 
contract. 

Appeal  from  Muscatine  District  Court, 

Tuesday,  June  4. 

In  March,  1873,  the  plaintiflF  was  the  owner  of  a  farm  of 
one  hum  1  red  and  sixty  acres  in  Cedar  county.  A  verbal  con- 
tract wa^  entered  into  between  plaintiff  and  defendant  by 
which  defendant  agreed  to  exchange  for  said  farm  one  hun- 
dr*^d  and  eighty  acres  of  land  in  Hancock  county,  and  pay  to 
lilaiiitit!  two  thousand  dollars  in  four  equal  annual  payments. 
Plaintiff  surrendered  possession  of  his  farm  to  the  defendant. 
No  other  or  further  act  was  done  by  plaintiff  in  the  way  of 
exeimtiiig  the  contract,  and  the  defendant  filed  a  petition  in 
equity  in  the  Cedar  District  Court  to  compel  a  specific  per- 
formance. 

The  plaintiff  answered  said  petition  by  averring  that  the 
Baid  contract  ought  not  to  be  enforced,  because  the  defendant 
falsely  and  fraudulently  misrepresented  the  location,  quaUty 
and  value  of  the  Hancock  county  land,  and  prayed  that  the 
contract  might  be  rescinded,  and  that  he  be  put  in  possession 
of  the  farm  in  Cedar  county,  and  for  judgment  against  defend- 
ant Hogue  for  the  rents  and  profits  thereof. 

The  cause  was  referred,  and  a  trial  was  had  before  the 
referee,  who  reported  to  the  court  his  findings  of  fact  and  law. 
The  conclusion  arrived  at  by  the  referee  was  that  there  was 
inequality  and  hardship  in  the  contract,  and  that  it  ought 
not  to  be  enforced  against  plaintiff  herein.     The  report  con- 
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eludes  as  follows :  ''I  am  forced  to  the  conclnsion  that  it  is 
more  eqtdtable  to  leave  the  parties  to  the  ordinary  course  of 
law,  than  to  employ  the  extraordinary  power  of  the  court  to 
enforce  a  contract  that  has  in  it  all  the  elements  of  inequality 
and  hardship  that  is  contained  in  this.  Whatever  may  have 
been  the  other  representations  made  by  plaintiff  to  defendant, 
he  admits  he  represented  the  Hancock  county  land  to  be  worth 
double  its  real  value.  He  is  seeking  to  make  the  defendant 
take  it  at  that  value.  A  court  of  equity  cannot  aid  him  in 
enforcing  such  a  bargain.  He  must  find  his  remedy  in 
another  form.  In  regard  to  the  rescission  of  the  contract 
prayed  by  the  defendant  in  his  cross-bill,  I  do  not  find  that 
he  is  entitled  to  the  relief  sought.  I  therefore  recommend 
that  the  petition  and  cross-bill  be  dismissed  at  plaintiff's 
costs,  and  that  the  parties  be  remitted  to  thfir  remedies  at 
law." 

Exceptions  to  this  report  were  overruled,  and  a  decree  was 
entered  approving  the  report,  and  dismissing  the  petition  and 
cross-bill,  and  remitting  both  parties  "to  their  remedies  at 
law."  From  this  decree  no  appeal  was  taken.  In  March, 
1876,  the  plaintiff,  Painter,  commenced  this  action  at  law  to 
recover  possession  of  the  Cedar  county  farm,  and  fifteen  hun- 
dred dollars  for  the  rents  and  profits  of  the  same.  The  venue 
of  the  cause  was,  by  consent,  changed  to  the  Muscatine  Dis- 
trict Court. 

The  defendant,  for  an  equitable  answer  and  defense,  set  up 
the  said  contract  for  exchange,  and  averred  that  he  was  still 
in  possession  thereunder,  and  that  he  ever  has  been  ready  to 
perform  and  fulfill  said  contract  and  agreement  on  his  part, 
and  that  he  had  tendered  performance,  and  that  his  possession 
is  rightful  as  the  equitable  owner  of  the  land. 

To  this  answer  the  plaintiff,  by  way  of  reply,  set  up  the 
record  and  decree  of  the  District  Court  of  Cedar  county,  in 
the  action  for  specific  performance,  and  pleaded  the  same  as 
an  adjudication  of  the  equitable  rights  of  the  defendant  Hogue 
in  the  Cedar  county  farm. 
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Defendant  demurred  to  this  reply,  upon  the  ground,  in  sub- 
stance, that  it  did  not  show  an  adjudication  of  the  matters 
alleged  in  defendant's  answer.  The  demurrer  was  ovemiled. 
The  defendant  appeals. 

Richman  d  Carskaddan  bxlA,  Holmes  <t  Brooke,  for  appellant. 

Richnan,  BroomhaU  d  Jones,  for  appellee. 

RoTEHOCK,  Gh.  J. — It  is  unfortunate  for  these  parties  that  the 
referee  in  the  former  action  did  not  make  a  report  determin- 
ing all  the  issues  presented,  and  settling  the  whole  contro- 
Tersj.  The  court  had  jurisdiction  of  the  parties  and  of  the 
subjeet<matter,  and  in  these  latter  days  it  is  not  the  poUcy  of 
the  law  to  administer  partial  remedies. 

We  think  theHdemurrer  in  this  case  was  properly  overruled. 
It  was  adjudged  by  the  decree  in  the  Cedar  District  Conrt 
1. 11X9  ADjuDi-  that  Hogue  was  not  entitled  to  a  specific  perform- 
p^rfgrmjLnce.  aucc  of  the  coutract.  This  was  an  end  to  his 
claim  to  the  title  of  the  Cedar  county  farm.  He  now  sets  up 
the  same  contract  as  an  equitable  defense,  and  while  he  does 
not  ask,  in  terms,  that  the  contract  be  specifically  enforced, 
he  seeks,  what  amounts  to  the  same  thing,  to  set  up  the  con- 
tract m>  a  complete  bar  to  a  recovery  of  the  land  by  Painter, 
the  holder  of  the  legal  title. 

It  is  true  the  decree  denied  the  claim  of  Painter  for  pos- 
seBsion  of  the  land,  and  for  the  rents  and  profits,  but  it  also 
remitted  both  parties  to  their  remedies  at  law.  The  exact 
position,  then,  was  this :  The  legal  title  was  left  in  Painter, 
and  it  was  adjudged  that  Hogue  had  no  equity  in  the  land 
which  he  could  enforce.  When  Painter  asserted  his  legal 
title  in  this  action  the  only  defense  Hogue  could  interpose  was 
a  better  legal  title. 

Affismu). 
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Gordon  t.  Worthlbt  et  al. 

1.  TModnlcat  OoaTVjtBot:  froov  of  c^bolvenot.  In  an  action  by  a  cred- 
itor to  set  aside  a  conveyance  of  real  estate  as  fraudulent,  it  is  not 
necessary  that  an  execution  shall  have  been  returned  nulla  bo7ia,  if 
the  creditor  shall  allege,  and  otherwise  prove,  the  fact  of  insolvency.  los  M4| 

48   4^ 

2. :    coNSTOEBATioN    OF   HARBIA6E.     Where  a  conveyance  was  !2?.J0< 

made  to  a  woman  by  a  party  who  held  the  property  as  trustee  for 
another,  under  an  agreement  of  marriage  between  the  grantee  and 
the  latter,  who  was  at  the  time  married  to  another,  but  who  was 
subsequently  divorced,  and  who  afterwards  carried  out  the  agree- 
ment of  marriage,  held,  that  although  the  grantee  might  have  been 
ignorant  of  the  fact  of  her  husband's  insolvency  at  the  time  of  the 
conveyance,  yet  it  was,  in  fact,  fraudulent,  and  should  be  set  aside. 

Appeal  from  Cherokee  Circuit  Court. 

Tuesday,  June  4. 

Action  io  set  aside  a  conveyance  of  real  estate,  as  having, 
been  made  to  defraud  creditors.  The  plaintiff  holds  a  judg- 
ment against  the  defendant  Sewell  Worthley  for  seven  hun- 
dred and  fifty-two  dollars.  The  land  in  question  is  eighty 
acres  in  Cherokee  county,  standing  in  the  name  of  the  defend- 
ant Eleanor  Worthley,  wife  of  Sewell  Worthley.  The  land 
formerly  belonged  to  him,  and  was  conveyed  to  her  through  a 
trustee  before  her  marriage,  and  while  the  plaintiff's  action  was 
pending.  She  avers  that  it  was  conveyed  to  her  in  consider- 
ation of  her  marriage,  and  that  she  was  ignorant  at  that  time 
that  Sewell  Worthley  was  indebted.  Other  facts  are  stated 
in  the  opinion.     Decree  for  plaintiff.     Defendants  appeal. 

Eugene  Cowles  and  IF.  J.  Galbraithy  for  appellants. 

KeUogg  a!*  TIerriclCy  for  ai)pellee. 

Adams,  J. — I.  No  execution  has  been  issued  upon  the 
plaintiff's  judgment,  and  it  is  contended  by  the  defendant 
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k. 


1  FRAUDu-  Eleanor  Worthley  that,  such  being  the  fact,  the 
iS?oT  p?So?of  plaintiff  should  not  be  allowed  to  subject  the  land 
iDsoivency.  ^  questiou  to  the  payment  of  his  judgment.  It 
was  said,  however,  in  Postlewait  et  al,  v.  Howes  et  <d.^  3  Iowa, 
383,  that  ''if  the  creditor  shall  charge  in  his  bill,  and  proTe 
on  the  hearing  that  the  debtor  is,  in  fact,  insolvent,  and  that 
an  execution,  if  issued,  must  necessarily  be  returned  unsatis- 
fied, there  is  no  reason  for  requiring  him  to  go  through  the 
fruitless  form  of  exhausting  his  legal  remedy  by  return  of 
execution  no  property  found."  While  that  question  did  not 
necessarily  arise  in  that  case,  yet  it  appears  to  us  that  the  role 
announced  is  correct.  The  case  of  Postlewait  et  al,  v.  Howe$ 
et  al.  is  referred  to  in  Gwyer  v.  Figgins^  37  Iowa,  517,  and 
its  doctrine  approved. 

But  it  is  said  that  the  insolvency  of  the  judgment  debtor,  in 
the  case  at  bar,  is  not  shown  in  any  way.  But  in  our  opinion 
it  is.  Mrs.  Worthley,  in  her  testimony,  says:  "I  was 
acquainted  with  his  circumstances.  I  knew  he  had  one  hun- 
dred and  sixty  acres  of  land,  one  team,  one  cow,  and  some 
hogs."  Evidence  was  also  introduced  showing  that  in  Chero- 
kee township,  where  he  resided,  there  were  assessed  to  him 
during  the  years  1873, 1874,  1875  and  1876  the  same  amount 
of  property  mentioned  by  Mrs.  Worthley,  and  no  other.  There 
was  evidence,  also,  that  the  records  of  deeds  and  mortgages  of 
that  county  showed  no  other  property  in  him.  It  is  con- 
ceded that  eighty  acres  of  the  land  was  exempt  as  a  homestead. 
There  was  no  evidence  tending  to  show  that  he  owned  any 
property  exempt  from  execution  other  than  the  eighty  acres 
standing  in  Mrs.  Worthley's  name.  A  return  upon  execution 
of  no  property  found  would  have  been  only  prima  facie  evi- 
dence of  insolvency.  The  evidence  introduced  was,  we  think, 
entitled  to  as  much  weight. 

U.  But  Mrs.  Worthley  claims  that  she  is  a  bona  fide  holder 
of  the  eighty,  in  pursuance  of  an  ante-nuptial  settlement 
2. :  Such  settlements  have  been  upheld,  even  when  it 

ooDniddnttion 

ofmarruge.     was  known  to  the  wife  that  the   husband  was 
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indebtad,  the  settlement  not  being  grossly  out  of  proportion 
to  his  station  and  cironmstanoes.  Jones'  Appeal,  62  Fenn. 
St.,  324;  BrunneU  v.  Withrow,  29  Ind.,  123.  In  the  case  at 
bar,  however,  the  settlement  was  grossly  out  of  proportion  to 
the  husband's  station  and  circumstances.  He  settled  upon 
his  wife  all  his  property  exempt  from  execution,  and  such  a 
settlement  certainly  cannot  be  upheld,  unless  the  marriage  was 
not  only  the  consideration  of  it,  but  was  entered  into  by  Mrs. 
Worthley  in  ignorance  of  her  husband's  indebtedness,  and  in 
ignorance  of  any  circumstances  which  were  sufficient  to  put 
her  upon  inquiry.  Upon  this  point  she  says  in  her  testimony 
that  at  the  time  of  her  marriage  she  was  ignorant  of  her  hus- 
band's indebtedness,  and  we  see  no  evidence  tending  directly 
to  show  that  she  was  not.  We  are  well  satisfied,  however, 
that  her  husband  intended  to  defraud  the  plaintiff,  and  that 
there  were  circumstances  known  to  Mrs.  Worthley  which  should 
have  put  her,  as  a  prudent  woman,  upon  inquiry.  She  found 
Worthley  in  possession  of  a  quarter-section  of  land,  one-half 
of  which  was  exempt  as  a  homestead,  and  the  other  half,  the 
property  in  question,  was  standing  in  the  name  of  one  Gere. 
She  derived  her  deed  from  Gere.  Gere  never  claimed  to  own 
the  property.  Worthley  claimed  to  own  it,  and  dealt  with  her 
upon  that  ground.  Gere's  name  was  used  as  a  cover,  as  she 
should  have  seen.  It  was  not  necessary  to  pass  the  title 
through  a  trustee  to  effect  a  marriage  settlement,  nor  was  it 
so  pretended.  Besides,  the  property  was  conveyed  to  Gere 
before  Worthley  had  ever  seen  the  defendant,  who  became  Mrs. 
Worthley.  It  was  conveyed  to  Gere  October  28,  1873,  and 
Worthley  never  saw  her  until  November  of  that  year.  The 
title  could  not  have  been  put  into  Gere's  name  in  pursuance  of 
.any  contract  for  a  marriage  settlement  with  her,  and  she 
should  have  known  it.  She  must,  we  think,  be  regarded  as 
affected  with  notice  of  Worthley's  purpose  in  conveying  to 
-Gere,  and  that  purpose  was  evidently  to  defraud  the  plaintiff. 
The  conveyance  was  made,  it  appears,  upon  the  day  upon 
^which  the  plaintiff  brought  his  action  to  recover  judgment. 
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Gere  went  through  the  form  of  paying  money,  yet  it  was  talked 
between  them  that  Gere  should  hold  the  title  until  Worthley 
should  direct  him  to  convey  to  some  woman  whom  he  might 
marry.  The  passing  of  money  was  not  necessary  for  that 
puri^osa.  That  was  done  under  a  pretense  of  making  an  actual 
siile,  the  more  effectually  to  conceal  the  property.  When  thfr 
unknown  woman  who  was  to  receive  the  property  in  marriage 
riettJement  became  known,  it  was  conveyed  to  her.  Now, 
^vhile  the  circumstances  known  to  her  pertaining  to  the  man- 
ner in  which  Gere  hel4  the  title  were,  as  W3  think,  suflScient 
to  charge  her  with  notice  of  the  character  of  the  transaction 
between  Worthley  and  Gere,  the  circumstances  pertaining 
to  her  acquisition  of  the  title  were  still  more  suspicious. 
It  was  conveyed  to  her  November  20,  1873,  and  at  that  time 
Worthley  was  the  husband  of  another  woman,  as  both  the 
parties  well  knew.  Marriage,  then,  was  not  the  consideration 
of  the  i^onveyance.  It  was  conveyed  to  her  wholly  without 
consideration.  She  may  have  promised  to  marry  Worthley, 
but  such  promise  was  not  binding.  The  most  that  can  be  said 
18  that  she  afterward  married  Worthley  in  consideration  of 
being  allowed  to  retain  the  property. 

Whether  a  marriage  can  be  a  sufficient  consideration  to  sup- 
port a  title,  as  against  a  ci'editor  of  a  grantor,  where  the  con- 
veyance, when  made,  was  without  consideration,  we  need  not 
determine.  If  it  was  made  in  this  case  in  contemplation  of 
marriage,  as  the  defendants  claim,  then  the  indecent  and  inex- 
cusable haste  was  sufficient  to  stamp  the  transaction  with 
fraud.  It  seems  probable  to  us,  from  the  evidence,  that  the 
conveyance  was  made  in  contemplation  that  Worthley  would 
bring  an  action  and  procure  a  divorce  from  the  wife  which  he 
then  lia<l,  and  would  marry  the  grantee.  To  say  nothing  of 
the  immoral  character  of  such  a  transaction,  the  question 
ariwes  as  to  why  the  conveyance  should  be  made  in  advance, 
not  only  of  the  marriage,  but  in  advance  of  the  procurement 
i»f  the  divorce  from  the  other  wife,  and  in  advance,  even,  of  the 
iimlitution  of  a  suit  for  a  divorce.     The  transaction  can  have 
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bat  one  explanation,  and  that  is,  that  it  was  deemed  neces- 
sary to  conceal  the  property.  Its  odiousness  is  too  great  to 
justify  the  beUef  that  it  would  have  been  perpetrated  without 
any  supposed  necessity  for  it.  We  think  that  the  judgment 
of  the  Circuit  Court  should  be 

Affirmed. 


Crum  t.  Boss  et  al. 


1.  Former  Adjndieatioa:  promissory  note.    C.  commenced  an  action, 

aided  by  attachment,  upon  an  account  and  note,  and  asked  that, 
if  the  attached  property  sold  for  more  than  enough  to  satisfy 
the  claim  in  controversy,  the  balance  be  held,  to  apply  upon  another 
note  of  defendant  held  by  him.  The  defendant  admitted  the  execu- 
tion of  the  notes,  and  claimed  damages  for  the  wrongful  suing  out 
of  the  attachment.  There  was  a  trial,  and  judgment  for  defendant: 
Held^  in  a  subsequent  action  upon  the  second  note,  that  the  note  was  not 
in  issue,  and  did  not  constitute  a  cause  of  action  in  the  former  suit. 

2.  :  EVIDENCE.    Under  an  issue  of  former  adjudication,  evidence 


is  not  admissible  to  show  what  action  was  taken  by  the  jury,  or  what 
matters  were  considered  by  them. 

Appeal  from  Johnson  Circuit  Court. 

Tuesday,  June  4. 

Action  on  a  promissory  note  executed  in  consideration  of 
the  sale  of  a  "harvester,"  a  lien  on  which  was  reserved  or 
stipulated  in  the  note.  The  defense  pleaded  was  a  former 
adjudication.  A  demurrer  thereto  having  been  sustained,  the 
defendants  appeal. 

FairaUy  Bonorden  dt  Ranck,  for  appellants. 

Remley  dt  Swishery  for  appellees. 

Seevers,  J. — In  1874  the  plaintiff  brought  an  action  against 
one  of  the  defendants — ^but,  for  the  purposes  of  tWs  case,  it 
Vol.  xLvrii — 28 
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1.  rORMXH  ▲!>• 


wiU  be  conceded  to  have  been  against  both — on 
JJ^i'j^™*'  a  note  for  eighty-eight  dollars,  an  account  for  one 
"**^-  hundred  dollars  and  fifty-two  cents,  and  on  a  note 

in  all  respects  identical  with  the  one  now  sued  on  except  that 
it  was  due  in  September,  1874,  while  the  note  now  in  contro- 
versy was  not  due  until  September,  1875.  An  attachment 
was  issued  and  judgment  asked  for  three  hundred  and  forty- 
three  dollars  and  seventy-two  cents,  being,  without  serious 
doubt,  the  amount  of  the  notes  and  account  sued  on,  and 
interest,  excluding  the  note  sued  on  in  this  action.  The  peti- 
tion in  the  former  action  then  proceeded  as  follows:  "Plain- 
tiff further  states  that  he  is  the  owner  of  another  note  in 
all  respects  the  same  as  the  one  last  above  set  forth,  except 
that  the  same  is  not  due  until  September  1, 1875 ;  that  said 
notes  were  given  for  a  *Haynes  Illinois  Harvester,'  and  plain- 
tiff is  entitled  to  a  lien  on  said  harvester  for  the  amount 
thereof.  Plaintiff  further  asks  that  the  said  harvester  be 
sold  under  special  execution,  to  satisfy  the  amount  due  on  said 
note  given  therefor,  on  which  judgment  is  asked ;  that  any 
surplus  of  such  sale,  after  satisfying  amount  of  such  first 
note,  be  held  to  apply  on  the  other  note  given  therefor,  when 
the  same  shall  become  due." 

The  defendants  in  that  action  admitted  in  the  answer  the 
exectition  of  the  notes  and  indebtedness  sued  on,  and  set  up  as 
a  counter-claim  an  indebtedness  due  them  by  the  plaintiff  on 
an  account,  and  sought  to  recover  damages  for  the  willful  and 
malicious  suing  out  of  the  attachment.  To  the  answer  there 
wa:^  a  reply  denyuig  all  the  allegations  thei'eof.  There  was  a 
trial  on  the  issues  thus  formed,  and  a  verdict  and  judgment 
for  the  defendants.  At  the  time  of  such  trial  the  note  sued 
ou  in  this  action  had  become  due. 

The  answer  herein  alleges  "that  in  and  among  the  sevenJ 
causes  of  action  in  said  petition  (in  the  former  action)  con- 
tained was  the  note  sued  on  in  this  action,  and  such  reference 
was  had  thereto  in  said  petition    *    *    *    that  issue  was 
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joined  on  the  said  several  supposed  causes  of  action,  counter- 
claims, and  replies  thereto. " 

The  demurrer  only  admitted  the  facts  well  pleaded,  but  it 
did  not  admit  conclusions  based  on  the  facts.  The  state- 
ment in  the  answer  that  the  note  sued  on  constituted  a  cause 
of  action  in  the  former  suit  is  of  the  latter  character.  The 
pleadings  in  that  action  being  made  a  part  of  the  answer,  we 
have  the  right  to  look  into  them,  which  being  done,  we  read- 
ily arrive  at  the  conclusion  that  said  note  was  not  in  issue,  and 
did  not  constitute  a  cause  of  action  in  the  former  svit.  It  is 
true  its  execution  was  admitted,  and  no  defense  was  pleaded 
thereto,  but  the  only  relief  asked  was  that  the  court  should 
make  an  order  directing  that  any  surplus  arising  from  the 
sale  of  the  machine  should  be  applied  toward  its  payment. 

The  defendants  did  not  see  proper  to  contest  the  right  of 
the  plaintiff  to  such  relief,  by  motion  or  otherwise,  nor  were 
they  bound  to  take  that  course,  as  it  was  competent  for  them 
to  object  to  the  relief  asked  at  any  time  after  verdict  and 
before  judgment.  It  is  unnecessary  to  determine  whether 
the  plaintiff  was,  or  could  have  been,  entitled  to  such  an 
order.  The  attachment,  as  we  understand,  only  issued  for 
the  claims  due.  Therefore  the  allegations  in  the  petition,  in 
reference  to  the  note  sued  on  in  this  action,  must  be  regarded 
as  surplusage.  It  is  not  claimed  this  case  comes  within  the 
provisions  of  sections  2956,  2957,  2958  of  the  Code. 

It  is  further  alleged  in  the  answer  "that  said  cause  (the 
former  action)  was  submitted  to  the  jury,  and  the  said  note 
2, J  eri.  ill  this  action  sued  on  was  *  *  offered  in  evi- 
dence, dence  both  as  a  cause  of  action  and  ground  of 
recovery,  and  to  reduce  or  defeat  defendants*  counter-claim 
thereon ;  that  the  jury,  in  the  determination  of  the  question  of 
indebtness,  *  *  considered  the  note  sued  on  in  this  action, 
and  in  arriving  at  their  verdict  charged  Boss  with  the  full 
amount  thereof,  and  allowed  Crum  the  full  amount  of  said 
note.'' 
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A  judgment  is  only  conclusive  on  the  matters  which  are 
directly  in  issue,  and  not  those  which  are  brought  incidentally 
into  a  controversy  during  a  trial.     1  Greenleaf  s  Evidence,  § 
528,     Ordinarily,  the  pleadings  in  a  case  constitute,  make, 
define  and  limit  the  matters  in  issue.     Allen  v,  Newberry,  8 
Iowa,  66, 
^    If,  under  the  pleadings  in  the  former  action,  the  plaintiff 
could  not  obtain  judgment  on  the  note  if  introduced  in  evi- 
dence, and  the  proof  entitled  him  thereto,  it  would  seem  nec- 
essarily to  follow  that  no  judgment  could  be  rendered  which 
would  bar  his  right  of  action  thereafter.     It  is  wholly  imma- 
I      terial  what  the  jury  did,  whether  they  allowed,  disallowed,  or 
v^    considered  the  note  in  arriving  at  their  verdict. 

The  only  question  is,  did  the  note  sued  on  constitute  an 
iBBue  in  the  former  action.  If  the  rule  be  established  that 
the  action  taken  by  a  jury  determines  what  has  been  adjudi- 
cated, much  uncertainty  must  prevail.  Their  action,  whether 
right  or  wrong,  can  have  no  effect  on  the  question  presented. 

Under  forms  of  pleading  that  existed  previous  to  the  adop- 
tion of  tht^  Code  of  1851  there  was  a  general  issue  under 
which  evidence  could  be  introduced.  It  was  always  compe- 
tent for  the  parties,  under  an  issue  of  former  adjudication,  to 
prove  by  parol  the  matters  evidence  had  been  introduced  to 
prove  which  were  properly  before  the  court  under  the  general 
issue,  and  the  judgment  rendered  was  conclusive  as  to  such 
matters.  Gardner  v.  Buckbee,  3  Cow.,  120.  Where  the  mat- 
ters in  issue  are  involved  in  uncertainty  by  the  pleadings, 
parol  e\idence  is  admissible  as  to  the  identity  of  such  mat- 
ters. Stapleton  v.  King,  40  Iowa,  278.  But  the  rule  never 
has  been  extended  to  the  introduction  of  e\'idence  showing 
the  action  taken  by  the  jury,  or  what  matters  were  considered 
by  them.  To  do  so  might  tend  to  the  contradiction  of  the 
record,  and  this  is  inadmissible.  If  the  effect  sought  by 
appellantB  is  given  to  the  introdu'jtion  of  the  note  as  evidence, 
and  the  action  of  the  jury  alleged  to  have  been  had  in  refer- 
ence thereto,  the  result  would  be  the  establishment  of  an  issae 
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not  shown  by  the  pleadings,  and,  if  not  directly  contradic- 
tory, would  be  an  addition  thereto  by  parol  evidence.  We 
do  not  believe  this  to  be  permissible. 

Affibmsd. 


Langdon  v.  Thb  C,  B.  &  Q.  B.  Go. 

1.  Daaiigts:  overflow.  In  an  action  for  damages  for  injuries  caused  by 
the  overflow  of  plaintiflf^s  premises,  alleged  to  have  been  occasioned 
by  the  construction  of  dams  by  the  defendant,  it  was  held  that  plain- 
tiff was  not  entitled  to  recover,  because  the  evidence  showed  that 
plaintiff  would  have  suffered  like  injury  if  the  dams  had  been 
removed. 

Appeal  from  Monroe   Circuit  Court. 

Wednesday,  June  5. 

This  is  an  action  in  equity  for  the  abatement,  as  nuisances, 
of  two  dams,  erected  by  the  Burlington  &  Missouri  River  Bail- 
road  Company,  upon  a  stream  of  water  called  North  Avery, 
which  flows  across  a  comer  of  plaintiff's  xnc'mises,  and  for 
two  hundred  dollars  damages  for  injuries  occasioned  by  said 
dams. 

The  cause  was  tried  by  the  court  upon  depositions,  and  is 
triable  here  de  novo.  The  court  below  dismissed  the  petition, 
and  rendered  judgment  against  plaintiff  for  costs.  The 
plaintiff  appeals. 

DashieU  dk  Andreios,  for  appellant. 

Perry  dt  Townsendy  for  appellee. 

Day,  J. — ^Without  the  aid  of  maps  it  is  very  difficult  to 

obtain  or  to  convey  a  correct  idea  of  the  situation  of  the 

I.  damaojm:     premises.     In  the  fall  of  1869  the  Burlington  & 

overflow.         Misso^ri  Biver  Bailroad  Company,  under  which 
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the  defendant  claims,  built  a  dam  across  North  Avery  creek.  In 
1870  the  plaintiff  bought  the  premises  in  controversy,  being 
about  twenty-three  rods  in  length  from  east  to  west,  about 
eighteen  rods  in  width  at  the  eastern  and  wider  end,  and  con- 
tainiBg  about  two  acres.  North  Avery  creek  enters  said 
premjges  about  midway  of  the  west  line,  and  leaves  them 
about  two  rods  east  from  the  south-west  comer,  flows  a  few 
rods  to  the  south,  turns  and  flows  to  the  east  about  six  rods 
fiouth  of  plaintifiF's  south  line.  In  1873  the  plaintiff,  at  a 
cost  of  about  two  thousand  dollars,  erected  a  house,  with  a 
cellar  thereunder,  on  the  west  half  of  the  land  in  question, 
and  six  hundred  and  twenty  feet  above  the  dam.  In  1874 
plaintiff  built  a  bam  about  midway  of  the  north  line  of  said 
real  estate.  Between  the  plaintiff's  east  line  and  the  dam  is 
a  pond  or  bayou,  on  the  north  side  of  North  Avery  creek. 
A  slough,  about  half  a  mile  in  length,  running  from  the  north, 
passes  near  plaintiff's  north-east  comer,  and,  running  thence 
in  a  southerly  direction,  empties  into  this  pond  or  bayou. 
Another  slough  enters  plaintiff's  land  about  two  rods  west  of 
the  bam,  flows  southeasterly  between  the  barn  and  the 
house,  leaves  said  real  estate  about  six  rods  south  of  the 
north-east  comer,  and  flows  into  the  slough  last  above  men- 
tioned a  short  distance  from  the  bayou  or  pond.  Before 
the  bouse  was  completed  water  came  into  the  cellar,  and  a 
drain  was  constructed  from  the  cellar  to  the  slough  running 
acn>Ha  the  land  in  controversy,  entering  it  about  three  rods 
from  the  barn. 

In  December,  1875,  the  defendant  commenced  the  con- 
struction of  another  dam,  four  hundred  and  fifty  feet  below 
the  one  above  mentioned.  This  dam  was  finished  January 
2q,  187t>.  Its  height  is  six  and  one-half  inches  less  than  the 
hpi'^lit  of  the  first  dam  at  its  original  construction.  The 
height  of  the  first  dam  was  lowered  when  the  second  was  built, 
so  as  to  make  the  two  dams  of  the  same  height.  The  plain- 
tiff claiiTis  that  the  first  dam  flooded  his  premises  in  the  sum- 
mer of  1875;    that  in  the  spring  of    1876,  and  since,  the 
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two  dams  have  caused  the  waters  of  said  creek  and  slough  to 
overflow  plaintiff's  real  estate,  and  flood  his  cellar,  to  his 
dambge  in  the  sum  of  two  hundred  dollars ;  that  hy  means 
of  the  dams  the  bayou  or  pond  has  been  filled  with  mud  and 
deposit,  and  the  water  running  in  said  slough  has  become 
obstiiicted  so  that  it  cannot  flow  into  said  creek,  but  is  thrown 
back  upon  plaintiff's  premises,  flooding  his  cellar  and  garden, 
and  tending  to  render  plaintiff's  habitatk)n  unsafe  and  unfit 
for  a  dwelling. 

The  evidence  is  so  voluminous  that  it  is  not  practicable  to 
discuss  it  fully  and  satisfactorily  within  the  reasonable  bounds 
of  an  opinion.  We  are  unable  to  find  aflBrmatively  that  the 
injuries  complained  of  by  plaintiff  arise  from  the  construction 
of  the  dams  in  question.  The  evidence  shows  quite  clearly 
that  the  top  of  the  deposit  in  the  bayou  or  pond  is  two  feet 
higher  than  the  crest  of  the  dams.  The  evidence  satisfies  us 
that  this  deposit  was  occasioned,  not  from  back-water  from  the 
dams,  but  from  the  washings  coming  down  the  two  sloughs 
above  spoken  of,  increased  by  bringing  the  surrounding  coun- 
try into  cultivation.  The  deposit  thus  formed  at  the  mouth 
and  along  the  bed  of  the  slough  running  through  plaintiff's 
premises,  has  raised  the  point  of  the  slough  where  the  drain 
enters  it,  above  the  bottom  of  the  cellar,  and  prevented  the 
drainage  of  the  cellar  through  the  drain  as  already  con- 
structed. The  deposit  in  the  bayou  or  pond  is  not  on  plain- 
tiff's premises,  but  on  the  premises  east  and  a  little  south  of 
him.  The  evidence  further  shows  that  tiie  bottom  of  plain- 
tiff's cellar  is  three  and  one-fourth  feet  above  the  crest  of  the 
dams.  The  width  of  the  stream  opposite  plaintiff's  premises 
is  about  twenty-eight  feet.  The  width  of  the  crest  of  the 
lower  or  narrower  dam  is  fifty-nine  and  three-fourths  feet. 
When  the  water  rises  three  and  one-fourth  feet  above  the 
crest  of  the  dams,  so  as  to  be  on  a  level  with  the  bottom  of 
the  plaintiff's  cellar,  we  are  unable  to  say  from  the  evidence 
that  the  dams  would  be  any  obstruction  to  the  flow  of  the 
stream,  because  of  their  great  width  as  compared  with  the 
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width  of  the  stream.  If  the  dams  do  not,  at  that  height, 
obRtnict  the  flow  of  the  water,  it  is  clear  that  they  would  have 
no  eflFeet  upon  the  overflow  of  plaintiflF's  premises.  In  1869 
the  water  washed  the  upper  dam  away,  and  flooded  the  entire 
premises  in  controversy,  even  running  over  the  place  where 
plaintifFs  house  now  stands.  The  evidence  shows  that  the 
stream  often  overflowed  its  banks  before  the  dams  were  built, 
and  that,  if  the  dam  was  not  there,  the  water  would  frequently 
rise  within  a  few  feet  of  plaintifif*s  house. 

We  feel  qxiite  well  satisfied  that  the  injuries  which  plaintiff 
has  Bii stained  arise  from  the  undesirable  location  of  his  prem- 
ises, ratlier  titan  from  any  act  of  the  defendant,  and  that,  if 
the  dam8  were  removed,  as  plaintiff  prays,  he  would  not  enjoy 
immunity  from  like  annoyance  and  loss.  The  court  did  not, 
we  think^  err  in  dismissing  plaintiff's  petition. 

Affirmed. 


Borland  v.  McNally. 


1,  Pr^ctio©  In  Supreme  Court :  assignment  op  erroks.     When  the  record 

iiuh  Ui  diftcluse  that  the  ruling  objected  to  in  the  assignment  of  errors 
was  made,  the  judgment  of  the  court  ]>eIow  will  be  affirmed. 

2.  :  ABfiTiiACT.     If  the  abstract  fails  to  show  that  it  contains  all 

the  testinuinr,  the  judgment  will  not  be  disturbed  because  it  is  not 
au^tiiined  by  the  evWence. 

Appeal  from  Muscatine  Circuit  Court, 

Wednesday,  June  5, 

Action  to  recover  damages  sustained  on  account  of  a  road 
having  been  located  upon  lands  conveyed  by  defendant,  to 
plaintiff  by  tleed  of  warranty.  There  was  a  trial  to  the 
court  without  a  jury,  and  judgment  for  defendant.  Plaintiff 
appeals. 
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W.  F.  Brannan  and  D,  C.  Cloud,  for  appellant. 

Hanna,  Fitzgerald  d  Hughes,  for  appellee. 

Bbck,  J. — The  petition  alleges  that,  in  1867,  defendant  con- 
yeyed  to  plaintiff,  by  deed  of  general  wanunty,  certain  lands 
in  Mnscatine  county;  that  the  covenants  of  warranty  con- 
tained in  the  deed  were  broken  by  reason  of  a  road  having 
been,  prior  to  the  execution  of  the  deed,  established  upon  the 
lands  conveyed;  that  the  plaintiff  had  no  knowledge  of  the 
existence  of  the  road  when  the  deed  was  executed  by  him ; 
that  defendant  represented  to  plaintiff  no  such  road  had  been 
established  upon  the  lands;  that  defendant  undertook  '*to 
I>ay  plaintiff  all  damages  he  would  sustain  on  account  of  said 
road,  as  well  as  moneys  expended  by  him,  should  it  be 
determined  that  the  road  had  been  located  over  the  prem- 
ises," and  that  the  board  of  supervisors  made  an  order  for  the 
opening  of  the  road,  and  plaintiff  instituted  proceedings  in 
chancery  to  restrain  the  opening  of  the  road,  wherein  it  was 
determined  that  the  road  had  been,  prior  to  the  execution  of 
the  deed  by  defendant,  legally  established,  and  it  was  there- 
fore ordered  to  be  opened.  The  petition  alleges  that  plaintiff  ' 
sustained  damages  to  the  amoimt  of  two  thousand  five  hun- 
dred dollars  on  account  of  said  road,  and  has  expended  two 
hundred  dollars  in  prosecuting  the  action  instituted  by  him. 

The  defendant,  in  his  answer,  admits  the  execution  of  the 
deed,  and  denies  all  other  allegations  of  the  j^etition  ;  he  avers 
that,  if  the  road  has  been  established,  it  was  by  reason  of 
agrt?ements  and  acts  of  admission  of  plaintiff.  The  cause  was 
submitted  to  the  couii  without  a  jury  upon  oral  testimony. 
No  findings  of  facts  or  law  were  made. 

Counsel  for  both  parties  denominate  this  as  an  equitable 
action  in  the  title  of  the  cause.  We  are  unable  to  discover 
why  this  is  done ;  it  is  shown  by  the  pleadings  to  be  purely  a 
law  case. 
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If  it  be  regarded  as  an  equitable  action  it  cannot  be  tried  here 
de  novo,  for  the  reason  that  the  testimony  is  not  shown  to  have 
been  reduced  to  writing  under  an  order  of  court  made  in  pnr- 
Buanc©  of  Code,  §  2742. 

If  it  be  regarded  as  a  chancery  case,  not  triable  here  de 
novo,  or  as  a  law  action,  it  must  be  trie^  upon  errors  assigned 
upon  the  record,  and  under  familiar  rules  prescribed  by 
the  Btatute,  and  frequent  decisions  of  this  court,  we  can  only 
eoni^ider  questions  presented  in  an  assignment  of  errors.  But 
the  only  assignment  of  errors  we  find  is  to  the  effect  that  the 
eoort  erred  in  holding — First,  that  a  highway  is  not  a  legal 
incumbrance ;  and  second,  in  rendering  judgment  for  defendant. 

The  record  does  not  show  the  ruling  complained  of  in  the 

first  asBignment  of  errors  was  made  by  the  court,  nor,  indeed, 

.     can  we  determine  upon  what  ground  the  decision 

I^rt  ITyllls^n.    w*8  rendered.     The  abstract  does  not  purport  to 

meat  flf  errors.  ^^^   ^^jj   ^j^^  tcstimouy,  and,  indeed,  it  clearly 

appearB  that  all  is  not  given.  We  cannot,  therefore,  hold  that 
the  grounds  of  the  court's  decision,  or  the  decision  itself,  is 
erroneous.  On  the  contrary,  we  must  presume  it  to  be  cor- 
rect, and  that  suflBcient  evidence  was  before  the  court  to  jus- 
tify tlie  conclusion  reached,  resulting  in  a  judgment  for 
defendant. 

Affirmed. 
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OlBBS   V.    SaWTBB^ 
AND 

GiBBs  V.  Sbxton  &  Son  et  al. 

t  Tax  8aU:  bbdbkption:  0tatut%}  of  limitations.    An  action  by  the         |  48  4431 
hetr  of  a  minor  to  redeem  from  tax  sale  must  be  commenced  within  l88  514) 

one  year  after  the  death  of  the  minor.  48    44^ 

Appeal  from  Dallas  District  Court. 

Wednesday,  June  5. 

Charles  W.  Gibbs  was  the  owner  of  one  hundred  and  sixty 
acres  of  land  in  Dallas  county.  His  title  dated  from  October 
1,  1855.  The  taxes  on  said  land  were  delinquent  for  the 
years  1857,  1858,  and  1859,  and  at  the  tax  sale  for  1801  the 
same  was  sold  for  said  delinquent  taxes.  On  the  19th  day  of 
December,  1866,  the  treasuier  executed  a  tax  deed  in  pursu- 
ance of  the  sale.     Appellants  claim  title  under  said  tax  deed. 

Charles  W.  Gibbs  was  bom  September  26,  1849,  and  died 
September  28,  1869.  Lucius  H.  Gibbs,  the  plaintiff  herein, 
was  his  only  heir  and  representative,  being  his  father.  On 
the  25th  day  of  September,  1871,  Lucius  H.  Gibbs  commenced 
this  action  to  redeem  the  land  in  controversy  from  said  tax 
sale.  The  court  below  entered  a  decree  permitting  redemp- 
tion to  be  made.     Defendants  appeal. 

Barcroft,  Given  d  DraheUe,  for  appellants. 

D.  W.  Woodin  and  CaUvert,  Macy  d  Smithy  for  appellees. 

BoTHBOcK,  Ch.  J. — It  was  provided,  by  section  779  of  the 
Beviaion  of  1860,  that  "real  property  sold  under  the  pro- 
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1.  Tjfcu  »ui]e:      visions  of  this  act  may  be  redeemed  at  any  time 
S?f^?  uf  lim.  before  the  expiration  of  three  years  from  the  date 
mtj^i...       "of  sale;     *     *     ♦    provided,  that  if  real  property 
of  any  minor,  married  woman  or  lunatic  be  sold  for  taxes, 
the  same  may  be  redeemed  at  any  time  within  one  year  after 
Boch  disability  is  removed,  upon  the  terms  specified  in  this 
Hection,  which  redemption  may  be  made  by  the  guardian  or 
legal  rc^presentatives."    By  chapter  173  of  the  Acts  of  1862  this 
Bectiou  was  amended  by  omitting  the  words  "married  woman." 
li  Charles  W.  Gibbs  had  not  died,  his  disability  of  minority 
woiiM  have  been  removed  by  his  full  age  on  the  26th  day  of 
September,  1870,  and  he  would  have  been  entitled  to  com- 
menctt  his   action  to  redeem  in  one  year  from  that  time. 
This  action  was  commenced  by  his  father,  as  sole  heir,  within 
one  year  after  his  son  would  have  been  twenty-one  years  old. 
But  Charles  W.  Gibbs  died  September  28, 1869,  and  the  action 
was  not  commenced  within  one  year  of  his  death.     The  only 
question  to  be  determined  is,  was  the  disability  removed  at 
hijs  death,  or  did  it  continue  in  favor  of  his  heir  the  same  as 
it  would  have  done  to  him  if  he  had  lived  ?     The  question  is 
not  free  from  doubt,  but  we  think  the  disability  must  be  held 
to  Juive  been  removed  by  the  death  of  the  minor.      Surely 
such  would  be  the  proper  construction  in  case  of  the  death  of 
a  married  woman  or  a  lunatic.     In  such  case,  if  death  does 
not  I'f move  the  disability  it  would  continue  forever,  for  no  one 
can  determine  when  the  lunatic  would  have  recovered  his  rea- 
son or  the  married  woman  her  rights  as  a  feme  sole.    The 
polify  and  intention  of  the  law  is  to  give  the  owner  of  lands 
sold  at  tax  sale  one  year  to  redeem,  after  the  removal  of  the 
disability.     There  was  no  disability  resting  upon  the  father  of 
Charles  W.  Gibbs  when  he  inherited  this  land  from  his  son. 
Theie  was  no  disability  of  any  one  at  the  time  Charles  W. 
Gibbs  would  have  been  of  full  age.     It  could  not,  then,  have 
been  removed,  for  there  was  no  disability  to  remove.     Disabil- 
ity ceased  when  the  ownership  passed  to  an  adult.     The  rule 
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here  announced  finds  support  in  Whitney  v.  Webb,  10  Ohio, 
513,  and  in  Carey's  Administrator  v.  Robinson,  13  Ohio,  181. 
The  authorities  cited  by  counsel  for  appellee  we  think  are 
not  inconsistent  with  the  conclusion  which  we  have  readied* 

Reversed. 


The  State  v.  Juliek* 


1.  Crimiiud  Law :  sale  of  mortoaobd  propbrtt.  Where  a  mortgage  of 
personal  property  provided  that  if  the  mortgagor  removed  it  from  the 
county  the  Mortgagee  might  talce  possession  of  and  sell  it,  held, 
that  a  removal  and  sale  of  it  in  another  State,  under  the  circumstances 
stated,  did  not  constitute  an  offense  indictable  in  the  county  where 
the  mortgage  was  executed. 

Appeal  from  Plymouth  District  Court. 

Wednesday,  June  5. 

The  indictment  charges  that  the  defendant,  being  the  mort- 
gagor of  certain  personal  property,  and  the  said  mortgage 
being  unpaid,  did,  at  the  county  of  Plymouth,  wilfully  and 
feloneously  conceal,  sell  and  dispose  of  said  property  without 
the  consent  of  the  mortgagee.  The  defendant,  having  been 
found  guilty  and  sentenced,  as  provided  by  law,  appeals. 

A.  P.  V.  Day  and  /.  S.  Struble,  for  appellant. 

«/.  F.  McJunkin,  Attorney  General ,  for  the  State. 

Seevers,  J. — It  is  provided  by  statute :  "If  any  mortgagor 
of  personal  property,  while  his  mortgage  of  it  remains  unsat- 
1  cKisiiNAL  isfied,  wilfully  destroy,  conceal,  sell,  or  in  any 
mortg^wi*^  manner  dispose  of  the  property  covered  by  such 
property.  mortgage  without  the  consent  of  the  then  holder 
of  such  mortgage,  he  shall  be  deemed  guilty  of  larceny,  and  be* 
punished  accordingly.     Code,  §  3895. 
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Under  this  statute  and  indictment  the  defendant  must  have 
wilfully  concealed,  sold,  or  in  some  manner  disposed  of  the 
property  in  Plymouth  county,  without  the  consent  of  the 
inortgagee,  before  he  could  be  con\4cted. 

The  property  was  in  that  county  when  mortgaged,  and  the 
mortgage  provides  "that  in  case  of  default  made  in  the  pay- 
meot  of  the  above  mentioned  promissory  note,  or  in  ease  of 
my  attempting  to  dispose  of,  or  remove  from  the  county  of 
Plymouth,  the  aforesaid  goods  and  chattels,  or  any  part 
thereof,  or  when  the  said  mortgagee  shall  choose  so  to  do, 
then,  and  in  that  case,  it  shall  be  lawful"  for  the  mortgagee 
to  take  possession  of  the  property  and  sell  the  same,  and 
apply  the  proceeds  to  the  payment  of  the  indebtedness. 

We  do  not  understand  that  the  defendant  WDuld  be  guilty  if 
he  openly,  and  in  the  usual  and  ordinary  course  of  business, 
removed  the  property  from  Plymouth  county.  The  mortgage 
does  not  prohibit  such  a  removal,  and  in  the  absence  of  such 
a  provision  such  a  removal  would  not  be  a  concealment  or 
diHpoHal  of  the  property.  What  the  eflfect  of  such  a  provision 
would  be  we  do  not  determine.  By  the  terms  of  the  mortgage 
in  question  the  only  eflfect  of  a  removal  of  the  property  from 
the  fouuty  is  to  give  the  mortgagee  the  right  to  take  possession, 
and  boll  the  property  before  the  debt  becomes  due. 

The  dtsfendant  was  rightfully  in  possession,  and  he  did  not 
sell  it  in  said  county,  but  he  did  so  in  the  State  of  Kansas, 
and  there  was  sufficient  evidence  that  he  took  it  from  Iowa  to 
tliat  State,  and  that  he  crossed  the  Missouri  river  at  "Deca- 
tur, Nebraska,  a  place  not  much  frequented,  and  but  few  knew 
there  wrs  a  ferry  at  that  place." 

It  is  claimed  this  is  sufificient  evidence  of  concealment. 
This  may  be  admitted,  and  yet  it  does  not  follow  any  crime 
was  committed  in  Plymouth  county. 

We  take  judicial  notice  of  the  locations  and  boundaries  of 
the  several  counties  in  the  State,  and  know  that  no  part  of 
said  comity  is  bounded  by  or  touches  the  Missouri  river.  If, 
therefore,  the  defendant  could  lawfully  remove  the  property 
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from  that  county,  the  fact  of  the  crossing  the  river  at  snch 
place  i^vonld  have  no  tendency  to  show  he  concealed  the  prop- 
erty in  said  county. 

It  is  true  the  property  could  not  \>e  legally  sold,^  but  the 
defendant  cannot  be  convicted  for  a  sale  unless  it  was  made  in 
that  county.  An  ihtent  to  sell,  conceal,  or  dispose  of,  wherever 
formed,  does  not  constitute  a  crime.  It  is  difficult  to  see  how 
a  sale  in  Kansas  can  relate  back  so  as  to  become  a  sale  in 
Plymouth  county  in  this  State.  Nor  can  a  concealment  at 
Decatur,  Nebraska,  or  elsewhere,  by  relation,  constitute  and 
make  a  concealment  in  such  county.  Elasticity  is  an  un- 
known quantity  or  quality  in  a  criminal  statute.  The  State 
V.  Lovell,  23  Iowa,  304. 

To  conceal  means  to  "hide,  to  cover  up,  to  keep  from  sight ;" 
and  to  dispose  pf  property  includes  the  foregoing,  and  to 
"sell,  alienate,"  or  to  "put  away."  Now  the  evidence  shows 
the  defendant  was  engaged  in  threshing  grain,  and  the  prop- 
erty was  used  in  connection  with  such  occupation,  in  follow- 
ing which  the  defendant  went  from  farm  to  farm  as  he  could 
obtain  employment.  The  mortgagee  knew  the  defendant 
was  so  engaged,  and  he  testified  as  follows:  "I  don't 
remember  whether  I  gave  him  my  consent  to  take  ,the  prop- 
erty out  of  the  county.  I  don't  know  but  I  did  give  him  my 
consent  to  take  it  to  Sioux  county,  as  he  was  threshing  up 
there  in  that  county.  I  think  very  likely  I  might  have  given  my 
consent  to  go  there,  but  nowhere  else."  This  testimony  makes 
it  clear  that  the  mortgagee  consented  that  the  property  might 
be  taken  to  Sioux  county,  and  that  it  was  taken  to  that  county 
and  there  used  in  connection  with  defendant's  business.  If  it 
was  concealed  or  disposed  of  in  that  county  the  defendant 
should  have  been  indicted  and  tried  there. 

There  is  no  evidence  tending  to  show  where  the  defendant 
was  when  he  started  to  Kansas.  He  may  have  been  iA  either 
Sioux  or  Plymouth  county.  If  the  defendant  started  from 
either  place  and  went  to  Kansas,  and  there  sold  the  property 
without  the  consent  of  the  mortgagee,  we  think  this  would 
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amount  to  a  ooncealment  or  disposal  of  the  property  in  sueli 
county,  for  while  so  removing  the  property  he  was  "hiding  or 
putting  it  away." 

We  }mve  read  the  evidence  with  care,  and  we  are  unable  to 
find  any  which  tends  to  show  that  the  defendant  started  from 
Plymouth  county  when  he  went  to  Kansas,  or  that  he,  in  any 
manner,  concealed  or  disposed  of  the  property  in  that  coonty. 

Bevsbsed. 


I  m  m  The  State  v.  Canada. 

1,  Tt&ii«:  CHANGE  OF:  CRIMINAL  LAW.  While  the  detennination  of  an 
application  for  a  change  of  venue,  baaed  on  loctfl  prejudice,  is  Tested 
in  th€  discretion  of  the  court,  yet  it  is  not  an  absolute  and  arbitruy 
dine  nation,  but  a  found  Judicial  discretion,  subject  to  review  in  tbo 
appellate  court. 

Appeal  from  Clarke  District  Court. 

Wednesdat,  June  S. 

The  defendant  was  indicted,  at  the  May  term  of  the  Clarke 
DiBtrict  Court,  for  murder  in  the  first  degree.  At  the  same 
term  he  was  tried,  convicted  of  murder  in  the  second  degree,' 
and   Hoiitenced  to  the  penitentiary  for  twenty  years.     He 

appeals. 

Like^  dc  Smith  and  P.  J.  OosSy  for  appellant. 

J,  F-  McJunkin,  Attorney  General,  for  the  State. 

Day,  J. — On  the  day  after  the  indictment  was  presented^ 

the  defendant  presented  his  petition  for  a  change  of  venue, 

duly  sworn  to,  as  follows :  "Your  petitioner,  Ben- 

etiiiTipo'ri       ton  Canada,   defendant  in  the   above   entitled 

cause,  states  to  the  court  here  that  at  the  pres* 
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entterm  of  this  court,  to  wit :  May  23,  1877,  he  was  indicted, 
by  the  grand  jury  of  the  said  State  and  county,  for  the  crime 
of  murder  in  the  first  degree ;  that  to  the  said  indictment,  so 
foimd,  he  here  and  now  files  his  plea  of  not  guilty ;  that  this 
defendant  cannot  receive  a  fair  and  impartial  trial,  owing  to 
the  excitement  and  prejudice  against  him  in  this  (Clarke) 
county.  Your  petitioner  states  his  belief  as  to  the  particular 
grounds  of  excitement  and  prejudice  to  be :  that  the  parents 
and  relatives  of  the  said  Hunt,  deceased  (whom  your  peti- 
tioner is  charged  vrith  having  murdored),  are  old  settlers  of 
said  county  and  State ;  that  they  are  favorably  known,  and 
have  and  possess  a  very  large  and  controlling  influence  over 
and  among  the  people  of  said  Clarke  county,  Iowa;  that 
immediately  after  the  alleged  murder  there  were  extended  and 
uncalled  for  comments  made  and  reflections  cast  by  the  pub- 
lic papers  published  in  this  county  relative  to  said  transaction, 
reflecting  very  seriously  upon  the  character  of  this  defendant 
in  geneiral,  without  any  foundation  whatever ;  that  said  strict- 
ures and  reflections,  so  made  by  said  newspapers,  it  is  believed 
very  firmly,  greatly  tended  to  arouse  unduly  the  passions  and 
prejudices,  and  very  greatly  excite  the  people  of  said  Clarke 
county ;  that  at  least  one  of  the  public  papers  printed  and 
published  in  Osceola,  in  said  county  and  State,  saw  fit  to  and 
did  publish  extras  of  their  said  paper  reflecting  on  the  char- 
acter of  this  defendant,  which  said  charges  and  reflections 
were  false  in  toto;  that  the  excitement  and  prejudice  against 
this  defendant  (he)  firmly  believes  still  to  exist  in  the  minds 
of  the  people  of  Clarke  county,  Iowa.  Your  petitioner  firml}'^ 
and  religiously  believes  that  the  state  of  feeling  against  him 
is  such,  from  the  causes  herein  stated,  and  many  others  that 
might  be  stated,  confidently  appeals  to  and  prays  this  honor- 
able court  for  a  change  of  venue  in  said  cause,  to  the  end  that 
defendant  may  feel  conscious  that  he  is  to,  and  will,  receive 
a  fair  and  impartial  trial  before  his  fellow  countrymen  who 
^  free  from  excitement,  prejudice^  or  in' any  manner  biased 
whatever." 

Vol.  XLvm — 29 
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In  support  of  this  application  the  defendant  filed  an  affi- 
davit of  D.  H.  Clark,  as  follows :  "I,  D.  H.  Clark,  upon  oath 
depose  and  say  that  I  am  a  resident  of  Clarke  county,  Iowa, 
and  have  been  for  about  ten  years ;  and  that  I  am  not  related 
to  the  defendant  in  the  case  of  The  State  of  Iowa  v.  Canada, 
And  I  further  say  that  the  defendant,  Canada,  cannot  obtain 
a  fair  trial  in  Clarke  county,  Iowa,  owing  to  the  excitement 
and  the  prejudice  of  the  citizens  of  Clarke  county,  Iowa, 
against  him.  And  I  further  say  that  I  believe  this  is  one  of 
the  cases  in  which  the  defendant  ought  to  have  a  change  of 
venue  granted  to  him."  Like  affidavits  of  John  N.  Jamison 
and  A.  C.  Rarick  were  filed.  The  State  filed  no  counter  affi- 
davits,  and  made  no  showing  in  resistance  of  the  appUcation 
for  change  of  venue.     The  court  overruled  the  application. 

The  alleged  murder  was  committed  on  the  17th  day  of 
January,  1877.  The  statute  provides  that  the  court,  in  the 
exercise  of  a  sound  discretion,  must  decide  the  matter  of  the 
petition,  when  fully  advised,  according  to  the  very  right  of  it. 
Code,  §  4374.  The  statute  vests  in  the  court,  not  an  absolute 
nor  an  arbitrary  discretion,  but  a  sound  judicial  discretion. 
If  the  discretion  be  improperly  exercised,  the  action  of  the 
District  Court  may  be  reviewed  and  reversed.  See  State  v. 
NoMh  id  RedoiU,  7  Iowa,  347;  State  v.  Mooney,  10  Iowa,  506; 
St4ite  V.  Arnold,  12  Iowa,  479. 

In  the  case  of  Sta^e  v.  Nash  <t  RecUmty  supra,  the  following 
¥ery  appropriate  language  is  employed :  "It  is  important  to 
maintain  the  usefulness  of  our  judicial  system,  that  no  sus- 
picion of  influence  from  popular  excitement  in  the  adminis- 
tration of  the  law  should  be  allowed  to  impair  the  public 
confidence  in  the  fairness  and  impartiality  of  judicial  proceed- 
ings. An  excited  state  of  public  feeling  and  opinion  is  always 
the  most  unfavorable  for  the  investigation  of  truth.  Not  only 
should  the  mind  of  the  juror  be  wholly  without  bias  and  prej- 
udice, it  should  not  only  be  free  from  all  undue  feeUng  and 
eKcitement  in  itself,  but  it  should  be,  as  far  as  possible, 
removed  from  the  Influence  of  prejudice  and  feeling  and 
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excitement  in  others.  A  circumstance  of  small  importance 
in  itself  may  often,  in  the  midst  of  a  community  stirred  by 
passion  and  excitement,  serve  to  turn  the  scales  of  justice." 
Where  so  much  is  left  to  the  judicial  discretion  of  the  court, 
precedents  can  be  of  but  little  aid.  Each  case  must  depend 
upon  its  own  peculiar  facts  and  circumstances.  In  this  case, 
in  view  of  the  magnitude  of  the  offense  charged,  the  shortness 
of  the  time  between  its  alleged  commission  and  the  trial,  the 
particular  circumstances  of  prejudice  set  forth  in  the  petition 
for  change  of  venue,  and  the  fact  that  no  counter  showing 
was  made  by  the  State,  we  think  that  the  court  should  have 
granted  a  change  of  venue,  and  that,  in  the  refusal  of  it,  the 
discretion  vested  in  the  court  was  not  properly  exercised. 
This  disposition  of  the  case  renders  a  consideration  of  the 
other  questions  presented  unnecessary. 

Bevebbbd. 


Selz  &  Co.  V.  Belden  et  al. 

1.  AtUehment :   EvroENCB :    mTENT.     Where  the  issue  is  the  wrongful 

suing  out  of  a  writ  of  attachment,  based  upon  the  alleged  sale  of 
property  to  defraud  creditors,  the  testimony  of  the  attachment  defend- 
ant respecting  the  intent  with  which  he  disposed  of  his  property  is 
not  admissible. 

2.  :  RELEASE  OF  PROPBRTY :  BviDBNCB.  Where  the  sheriff  releases 

attached  property  under  a  bond  providing  that  the  obligors  shall  be 
liable  for  any  judgment  that  may  be  rendered,  the  property  is  never- 
theless constructively  in  his  possession  so  long  as  it  is  in  the  posses- 
sion of  the  bondsmen,  and  parol  evidence  is  not  admissible  to  show 
that  the  property  was  in  fact  released  to  the  owner  thereof. 

3.  :  MEASURE  OF  DAMAGES.    The  mcasurc  of  damages  in  an  action 


therefor,  for  the  wrongful  suing  out  of  an  attachment  upon  a  stock  of 
goods,  is  the  cost  of  replacing  the  goods  at  the  place  where  they  were 
levied  upon. 

:  ATTORNEY'S  FEES :  PRACTICE.    In  such  an  action  the  court  may 

submit  to  the  jury  a  special  interrogatory  inquiring  whether  or  not  the 
attachment  was  wrongfully  sued  out,  and,  if  answered  in  the  affirma- 
tive, the  court  may  then  receive  evidence  of  the  value  of  the  attor- 
ney's services,  and  fix  the  amount  to  be  allowed  therefor. 
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Appeal  from  Jones  Circuit  Court. 
Wednesday,  June  5. 

The  plaintiflfs'  action  is  based  on  an  accepted  draft  and 
account.  They  caused  an  attachment  to  issue  on  the  ground 
that  defendants  were  about  to  dispose  of  their  property  with 
intent  to  defraud  their  creditors.  A  stock  of  merchandise 
was  seized  under  the  writ  of  attachment. 

The  defendants  denied  the  allegations  of  the  petition,  and, 
as  a  counter-claim,  alleged  that  plaintiffs  had  no  reasonable 
grounds  for  believing  defendants  were  about  to  dispose  of 
their  property,  as  stated  in  the  petition,  and  that  the  attach- 
ment was  wrongfully  and  maliciously  sued  out,  whereby  they 
had  been  greatly  damaged,  for  which  they  asked  judgment. 
There  was  a  verdict  for  the  defendants  and  plaintiffs  appeal. 

Remley  d'  Ercanbrack,  for  appellants. 
Pierce  d  Bush,  for  appellees. 

Sbevers,  J. — I.     It  was  a  material  question  whether  the 

plaintiffs  had  reasonable  grounds  to  believe,  at  the  time  the 

L  ATTAtrn-       attachment   was  sued  out,  that  defendants  had 

iienceiintont.    disposcd  of  their  property  with  intent  to  defraud 

their  creditors. 

One  of  the  defendants,  being  on  the  stand  as  a  witness,  was 
asked :  "Were  you,  at  or  prior  to  the  24th  day  of  May,  1876, 
disposing  of  your  property  for  any  purpose,  or  for  what  pur- 
pose ?*'  He  replied :  "I  was  disposing  of  my  property  as  fast 
as  I  could  for  the  purpose  of  paying  my  debts ;  was  making 
extra  efforts,  too."  The  admission  of  this  evidence  is  assigned 
as  error. 

It  has  been  held,  and  we  incline  to  think  the  rule  is  pretty 
well  established,  where  an  aqjiion  is  brought  to  set  aside  a  s^e 
as  being  fraudulent  against  creditors,  that  the  party  charged 
wilii  the  fraud,  when  ou  the  stand  as  a  witness,  may  testify  as 
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to  what  his  intent  in  fact  was,  in  cases  where  the  evidence 
only  tends  to  establish  the  fraud. 

The  rule  is  different  in  cases  where  the  law  conclusively 
presumes  fraud  from  a  certain  state  of  facts.  Seymour  v. 
WUsan,  14  N.  Y.,  567 ;  Forbes  v.  Waller,  25  Id.,  430.  But,  in 
the  present  case,  the  object  of  the  testimony  introduced  was 
not  to  set  aside  the  sale,  but  to  enable  the  defendants  to  re- 
cover on  their  counter-claim,  because  of  the  alleged  fact  that 
the  attachment  had  been  wrongfully  sued  out ;  the  gist  of  the 
issue  being  whether  the  plaintiffs  at  that  time  had  reasonable 
grounds  to  believe  the  defendants  had  disposed  of  their  prop- 
erty with  intent  to  defraud  their  creditors. 

It  was  immaterial  what  the  intent  of  the  defendants  in  fact 
was ;  they  may  have  acted  with  the  utmost  good  faith.  The 
true  question  is,  had  they  so  conducted  themselves  as  to  give 
the  plaintiffs  reasonable  grounds  to  believe  their  intent  was 
fraudulent  ? 

It  is  evident,  we  think,  the  secret  intent  of  the  defendants 
cannot  be  admissible  to  establish  this  issue.  All  the  facts 
and  circumstances  attending  the  alleged  fraudulent  sales  were 
undoubtedly  admissible,  but  the  defendants  could  not  testify 
as  to  their  intent  in  fact. 

n.  The  defendants  claim  they  are  entitled  to  recover 
^rel^sTor  ®^^^  damages  as  they  may  have  sustained  by 
property.  reasou  of  the  detention  of  the  goods  that  were 
attached  up  to  September,  after  they  were  seized,  and  the 
plaintiffs  insist  such  damages  should  be  limited  to  such  as 
occurred  up  to  the  26th  day  of  the  previous  May. 

The  solution  of  these  questions  depends  on  the  fact  whether 
or  not  the  sheriff  surrendered  the  goods  to  the  defendants  on 
the  26th  day  of  May.  On  that  day  Newland  and  Hakes, 
who  are  not  defendants  in  this  action  or  interested  therein, 
executed  to  the  sheriff  a  bond,  whereby  they  bound  themselves 
to  "deliver  the  attached  property  to  the  sheriff,  on  demand, 
at  the  dwelling-house  of  said  H.  D.  Newland^  or  pay  the 
amount  of  said  judgment  and  costs.''     By  the  use  of  the 
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words  "said  judgment"  the  parties  meant  any  judgment  that 
might  be  obtained  in  the  pending  action. 

Where  property  is  seized  under  an  attachment  proceeding, 
the  sheriflf  must  retain  the  same  in  his  custody,  to  abide  the 
judgment  of  the  court,  unless  there  is  a  statute  under  which 
he  may  relieve  himself  from  such  responsibility. 

The  Code,  §  2994,  provides  that  the  sheriff  may  release  or 
surrender  the  property  attached  to  the  defendant,  if  he  causes 
to  be  executed  a  bond  to  the  plaintiil  to  the  effect  that  he  will 
perform  the  judgment  of  the  court. 

It  is  not  essential  that  the  defendant  should  sign  the  bond. 
It  is  sufficient  if  he  causes  it  to  be  executed.  If  given  to  the 
sheriff  instead  of  the  plaintiffs,  this  fact  will  not  deprive  it  of 
its  statutory  character.  Moorman  d  Greene  v.  Collier,  32  Iowa, 
138.  But  it  is 'essential  the  obligors  should  bind  themselves 
absolutely  and  without  condition  to  perform  the  judgment  of 
the  coui-t.  Before  the  obligors  are  liable  at  all  on  the  bond  in 
question  they  must  have  refused  to  deliver  the  property  after 
due  and  proper  demand  is  made  on  them.  If  they  do  so, 
then  they  are  liable  to  pay  the  judgment. 

The  bond  recites  that  the  property  was  placed  in  the  pos- 
session of  Newland,  and  there  is  no  provision  in  it  which  indi- 
cates the  goods  had  been  delivered  to  the  defendants.  The 
bond  is  the  contract  and  must  speak  for  itself.  Looking  at 
its  terms  and  conditions  we  are  satisfied  the  goods  were  placed 
in  the  possession  of  Newland  as  custodian  for  the  sheriff,  and 
that  the  damages  of  the  defendants  are  to  be  measured  by 
the  length  of  time  they  remained  in  such  custody.  Evidence 
tending  to  prove  the  same  was,  therefore,  admissible. 

The  appellants  complain  of  the  action  of  the  court  in 
refusing  to  permit  them  to  prove  the  intention  of  the  parties 
in  executing  the  bond,  and  in  allowing  the  defendants  to  do  so. 

The  court  should  have  construed  the  bond,  and,  in  direct 
terms,  told  the  jury  what  the  rights  and  liabilities  of  the 
parties  were  under  it.  Evidence  explanatory  of  the  intentions 
of  the  parties  was,  therefore,  inadmissible.   Such  evidence  was 
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useless,  as  the  written  contract  could  not  legally  be  in  any 
respect  changed  thereby.  But  the  plaintiffs  were  not  preju- 
diced by  the  admission  of  the  evidence,  and  the  same  may  be 
said  as  to  the  sixteenth  instruction,  because  our  construction 
of  the  bond  is  in  accord  with  what  the  jury  must  have  found. 
These  views  in  no  manner  cbnflict  with  what  is  said  in  Budd 
V.  Durall  dt  Searcy,  36  Iowa,  315. 

ni.  The  defendants  introduced  evidence  tending  to  prove 
the  value  of  the  goods,  which  was  objected  to  by  the  plaintiffs, 
and  they  now  insist  the  evidence  was  inadmissible.  Whether 
it  was  or  not  we  do  not  determine,  because,  after  a  careful 
examination  of  the  abstract,  we  fail  to  find  that  any  excep- 
tion was  taken  to  the  ruling,  and  the  appellees  insist  that  we 
cannot,  therefore,  determine  this  question.  In  this  view  we 
concur. 

IV.  The  goods  attached  consisted  of  dry  goods,  boots  and 
shoes,  some  groceries  and  furs.  One  Renger  was  introduced 
as  a  witness,  and  testified  he  was  a  merchant  of  some  years* 
standing ;  that  he  saw  the  goods  about  ten  days  before  the 
attachmeAt  issued,  but  did  not  take  particular  notice  of  them ; 
and  that  he  heard  the  testimony  of  the  witnesses  Belden  and 
Newland ;  whereupon  the  defendants  asked  him  the  follow- 
ing question : 

"Suppose  this  amount  of  goods  were  put  into  boxes  in  a 
damp  room,  and  kept  there  from  the  24:th  day  of  May  to  the 
25th  of  September.  Suppose  they  became  musty,  some  are 
entirely  worthless  and  damaged,  and  suppose  dress  goods  got 
spotted,  furs  eaten  by  moths,  shoes  moulded,  what  in  your 
opinion  under  a  case  of  that  kind,  how  much  less  were  they 
worth  on  the  25th  of  September  than  on  the  24th  of  May?" 

And  the  witness  answered:  "The  way  these  goods  were 
handled,  I  should  say  twenty  or  twenty-five  per  cent."  This 
evidence  having  been  properly  objected  to,  its  admission  is 
assigned  as  error. 

Belden  and  Newland  testified  the  goods  were  worth  about 
one  thousand  four  hundred  dollars  when  attached ;  that  they 
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were  badly  packed,  and  the  room  in  which  they  were  kept 
was  damp ;  that  some  were  damaged  and  some  were  not ; 
that  some  dried  fruit,  and  one  or  two  other  articles,  were  badly 
eaten  by  moths  and  worms.  The  total  value  of  these  articles 
did  not  exceed  fifty  dollars.  There  was  no  evidence  tending 
to  show  to  what  extent  the  other  goods  were  musty  or  moth- 
eaten.  Under  these  circumstances,  we  do  not  think  the  wit- 
ness was  competent  to  speak  in  relation  to  the  extent  of  the 
damages.  At  best,  such  testimony  is  somewhat  unreliable. 
The  witness  did  not  see  the  goods  after  they  were  attached, 
and  the  evidence  of  Belden  and  Newland  did  not  describe  the 
extent  of  the  injury  sufficiently  to  enable  an  expert  to  form 
an  estimate.  The  e\ddence  did  not  rise  to  the  dignity  of  a 
matured  opinion ;  it  was  a  mere  guess,  which  one  man  could 
make  about  as  well  as  another. 

V.  The  goods,  or  some  of  them,  had  been  on  hand  for  some 
time,  and  a  portion  consisted  of  a  bankrupt  stock.  The 
3. :  defendants  gave  evidence  tending  to  show  they 

dainagea.  were  worth  twenty  per  cent  more  than  the  same 
goods  in  Chicago.  The  plaintiflFs  asked  the  court  to  instruct 
the  jury  "that  the  true  measure  of  the  value  of  the  goods 
should  be  the  cost  of  replacing  them  at  the  place  where  they 
were  levied  on."  This  was  refused;  it  should  have  been 
given.  The  rule  of  the  instruction  would  have  fully  indem- 
nified the  defendants,  and  this  was  all  they  could  properly 
have  asked. 

The  instruction  was  exceedingly  favorable  to  the  defendants, 
for  the  value  of  a  stock  of  goods  handled  as  these  had  been, 
in  the  way  of  retail  trade,  cannot  be  worth  as  much  in  the 
market  as  fresh,  new  goods  would  be. 

It  is  true  the  defendants  might  have  retailed  them  at 
twenty  per  cent  over  their  cost,  but  this  would  have  involved 
expense,  and  if  these  goods  could  have  been  so  sold,  certainly 
fresh  goods  could  be  at  no  greater  expense. 

VI.  The  nineteenth  instruction  is  objected  to  because  it 
authorizes  the  jury  to  infer  from  the  facts  and  circimistanees 
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spearing  in  evidence  that  the  attachment  was  wrongfully 
and  maliciously  sued  out,  and  failed  to  direct  the  attention  of 
the  jury  to  the  rule  that  the  attachment  was  not  wrongful  if 
the  plaintiffs  had  reasonable  grounds  to  believe  the  defend- 
ants had  disposed  of  their  property  with  intent  to  defraud 
their  creditors.  In  previous  instructions  the  court  had  directed 
the  attention  of  the  jury  to  the  last  named  rule.  We  are  not 
prepared,  therefore,  to  say  the  objection  now  insisted  on  is 
well  taken,  although  on  another  trial  it  would  be  proper  for 
the  court  to  add  to  the  instruction  "as  heretofore  explained  to 
jou."  This  would  have  the  effect  of  calling  the  attention  of 
the  jury  directly  to  the  previous  instructions. 

Vn.     It  seems  to  be  conceded  by  counsel  for  appellants 
that  the  defendants  are  entitled  to  recover  a  reasonable  attor- 
c  -^ — -.attor-  ney's  fee  if  the  attachment  was  wrongfully  sued 
practice.  Qut.     Sectiou  29^1  of  the  Code  so  provides  where 

the  action  is  brought  on  the  bond,  and  that  the  amount  of  the 
fee  "shall  be  filed  by  the  court."  This  is  evidently  a  misprint. 
The  original  act  or  enrolled  bill  in  the  oflBce  of  the  Secretary 
of  State  provides  the  fee  shall  hejia;ed  by  the  court. 

The  objection  made  to  the  action  of  the  court  is  that  evi- 
dence was  introduced  before  the  jury  as  to  the  value  of  the 
services,  and  the  court  said  to  the  jury,  in  an  instruction,  the 
fee  had  been  fixed  by  the  court  at  one  hundred  and  fifty  dollars, 
and  if  they  found  the  attachment  to  have  been  wrongfully 
sued  out,  they  should  allow  the  defendants  such  sum. 

It  is  claimed  that  plaintiffs  were  prejudiced  by  this  action 
of  the  court.  But  we  do  not  concur  in  this  view.  As  the 
jury  have  nothing  to  do  with  fixing  the  amount  of  the  fee,  the 
better  practice,  we  think,  would  be  not  to  introduce  any  evi- 
dence during  the  trial  on  that  subject,  nor  should  the  jury 
be  instructed  in  reference  thereto.  A  special  interrogatory 
should  be  propounded  to  the  jury,  the  answer  to  which  would 
indicate  whether  they  found  the  attachm9nt  wrongfully  sued 
■out  or  not.  If  the  latter  should  be.  found,  evidence  as  to  the 
amount  of  the  fee  would  be  unnecessary,  and  if  the  former 
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should  be  found  such  evidence  could  be  introduced  to  the 
court  and  a  finding  made.  The  amount  of  the  fee,  as  fixed  by 
the  court,  should  be  added  to  or  deducted  from  the  amount 
found  by  the  jury,  as  the  case  should  require. 

Reyebsbd. 


48    4S81 

«^  »'-^^i^  The  B.,  C.  E.  &  N.  R.  Co.  v.  Verry  et  al. 


1.  Bailroftda:  judgment  forperbonal  injuries:  lien.  Section  1309 of 
the  Code,  making  judgments  for  personal  injuries  prior  to  the  liens  of 
mortgages  and  trust  deeds,  cannot  be  extended  to  embrace  claims  for 
such  injuries,  even  though  actions  therefor  be  pending,  and  the 
purchaser  of  a  railroad  takes  it  free  from  such  claims,  unless  the 
same  have  been  prosecuted  to  judgment.    . 

Appeal  from  Benton  District  Court. 

Thursday,  June  6. 

The  averments  of  the  petition  in  this  action,  so  far  as 
necessary  to  an  understanding  of  the  questions  involved,  are 
in  substance  as  follows : 

The  plaintiflf,  a  railway  corporation,  was  organized  in  June, 
1876,  and  owns  and  operates  a  railroad  from  Burlington, 
Iowa,  northwardly  through  Benton  county,  to  the  Iowa  State 
line.  Prior  and  subsequent  to  May,  1869,  the  Burlington, 
Cedar  Eapids  &  Minnesota  Railway  Company  constructed, 
owned  and  operated,  as  an  entirety,  said  line  of  railroad,  and 
continued  to  own  and  operate  the  same  until  May,  1875. 

In  ilay,  1  S^iO,  the  last  named  company  executed  a  mort- 
gage upon  said  line  of  road,  including  its  franchise,  right  of 
way,  road-lted,  station  houses,  depots,  rolling  stock,  etc.,  to 
Beciii"©  the  btnuled  indebtedness  of  said  company,  amounting 
in  the  aggregate  to  five  and  a  half  millions  of  dollars,  which 
money  was  lined  in  payment  for  the  construction  and  equip- 
ment of  hmA  line  of  railroad. 
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In  May,  1875,  the  said  Burlington,  Cedar  Bapids  &  Minne* 
8ot«  Railway  Company  having  made  default  in  the  payment 
of  the  interest  on  its  bonded  debt,  upon  the  petition  of  the 
trustees  named  in  said  mortgage,  all  its  property,  including 
road-bed,  rolling  stock,  station  houses,  etc.,  etc.,  was,  by  the 
decree  of  the  United  States  Circuit  Court,  placed  in  the 
hands  of  a  receiver  for  the  use  and  benefit  of  the  holders 
of  the  mortgage  bonds,  and  in  October,  1875,  said  property 
was,  by  the  decree  of  said  court,  ordered  to  be  sold. 

On  the  22d  day  of  June,  1876,  said  property  was  sold 
under  said  decree  of  foreclosure  to  a  committee  who  pur- 
chased the  same  for  the  benefit  of  all  the  bondhdiders,  and  on 
the  26th  day  of  the  same  month,  the  said  committee  having 
assigned  their  bid  and  purchase  to  the  plaintiff,  said  property 
was  conveyed  to  the  plaintiff  in  the  same  trust. 

It  is  averred  that,  by  virtue  of  said  decree  of  foreclosure, 
and  the  sale  and  conveyance  in  pursuance  thereof,  plaintiff 
became  the  absolute  and  unqualified  owner  of  all  of  said 
property,  free  and  unincumbered,  and  its  title  thereto,  audits 
rights  and  equities  therein  relate  back  to  the  date  of  said 
mortgage  in  1869. 

On  the  3d  day  of  June,  1873,  the  defendant  Ernest  Verry 
commenced  his  action  against  the  Burlington,  Cedar  Rapids 
&  Minnesota  Railway  Company,  claiming  damages  for  a  per- 
sonal injury  received  while  in  the  employment  of  said  com- 
pany, in  operating  said  road.  Such  proceedings  were  had  in 
said  action  that,  on  the  15th  day  of  March,  1877,  said  Verry 
recovered  a  judgment  against  said  company,  in  the  Benton 
District  Com-t,  for  five  thousand  dollars.  Said  action  was  by 
ordinary  proceedings,  and  the  said  last  named  company  was 
the  sole  party  defendant  therein.  The  said  Verry,  without 
further  proceedings,  caused  an  execution  to  issue  upon  said 
judgment,  and  levied  the  same  upon  the  depot  and  station 
grounds  of  plaintiff,  including  the  railroad  tracks  thereon, 
situated  at  Vinton,  in  said  Benton  county,  and  certain  of  its 
rolling  stock,  while  passing  through  said  county. 
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It  is  further  averred  that  said  judgment  is  not  a  lien  upon 
said  property,  and  that  the  same  is  not  liable  to  seizure  upon 
said  execution,  and  that  plaintiff  owns  the  same  absolutely 
and  unincumbered. 

It  is  prayed  that  the  defendant  Smith,  who  is  sheriff  of 
Benton  coimty,  be  enjoined  from  proceeding  to  advertise  and 
sell  said  property  in  satisfaction  of  said  judgment. 

To  this  petition  there  was  a  demurrer,  upon  the  ground  that 
the  statement  of  facts  therein  contained  was  not  sufficient  to 
eaititle  plaintiff  to  an  injunction,  nor  to  the  relief  prayed  for. 

The  demurrer  was  sustained,  and,  the  plaintiff  refusing  to 
plead  over,  the  petition  was  dismissed.     Plaintiff  appeals. 

J.  dt  S.  K,  Tracy,  for  appellant. 

7.  M,  Preston  dt  Son  and  K.  M.  Hubbard,  for  appellee. 

RoTHBooK,  Ch.  J. — I.  Section  9  of  the  act  of  the  General 
Assembly  of  this  State,  passed  April  8,  1862,  was  in  these 
1.  railroads:  "words:  "Any  judgment  recovered  against  any 
i^Sm"^  uoa-  railroad  company  in  this  State,  for  any  injury  to 
riia:  uen.  persous  or  property,  shall  be  a  lien,  within  the 
county  where  recovered,  on  the  road,  and  real  or  other  prop- 
arty  of  such  company,  and  shall  be  prior  and  superior  to  the 
lien  of  any  mortgage  or  trust  deed  which  may  be  hereafter 
executed,  except  liens  for  taxes. " 

This  section  was  slightly  modified  and  incorporated  in  the 
Code  of  1873,  as  follows:  "A  judgment  against  any  railway 
corporation,  for  any  injury  to  any  person  or  property,  shall  be 
a  lien,  within  the  county  where  recovered,  on  the  property  of 
sunh  corporation,  and  such  lien  shall  be  prior  and  superior  to 
the  lien  of  any  mortgage  or  trust  deed  executed  since  the  4th 
day  of  July,  1862."     Code,  §  1309. 

Under  the  provisions  of  this  statute  a  railway  company  may 
execute  a  mortgage  upon  its  property,  and  a  judgment  for  a 
personal  injury  sustained  after  the  recording  of  the  mortgage 
will  be  a  lien  prior  and  superior  to  the  lien  of  the  mortgage. 
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The  purchaser  of  railroad  mortgage  bonds  is  required  to  take 
notice  that  his  lien,  although  prior  in  time,  must  be  postponed 
to  judgments  for  injuries  to  person  or  property  occurring  at 
any  time  after  the  execution  of  the  mortgage. 

If  Verry  had  recovered  his  judgment  against  the  Burling- 
ton, Cedar  Bapids  &  Minnesota  Railway  Company  before  the 
conveyance  of  its  property  to  the  plaintiBF,  by  the  forecloiure 
deed,  there  is  no  doubt  the  lien  of  the  judgment  would  have 
been  prior  and  superior  to  any  right  the  plaintiffs  have  in  the 
property.  But  we  do  not  think  a  right  of  action,  or  an  action 
pending,  is  a  lien  under  this  statute.  It  expressly  provides 
that  the  judgment  shall  be  a  lien  prior  and  superior  to  the 
mortgage.  There  is  no  lien  imtil  judgment.  The  statute 
makes  the  judgment  a  prior  lien  "on  the  road,  and  real  or 
other  property  of  such  company,"  and  "on  the  property  of 
such  corporation." 

When  the  judgment  was  rendered — that  is,  when  the  point 
of  time  arrived  at  which  the  statute  declares  there  shall  be  a 
lien — the  Burlington,  Cedar  Rapids  &  Minnesota  Railway 
Company  had  no  property  to  which  the  judgment  could  attach 
as  a  lien.  The  title  to  all  its  property  had  passed  to  the 
plaintiff  herein  several  months  before  that  time. 

It  wUl  not  do  to  hold  that  the  plaintiff  was  bound  to  take 
notice  of  the  pendency  of  Veriy's  action.  There  is  nothing 
in  the  statute  charging  plaintiff  with  such  notice.  As  against 
the  plaintiff,  Verry  must  have  a  lien,  if  any,  by  virtue  of  his 
judgment,  and  not  by  reason  of  having  an  action  pending 
when  plaintiff  became  the  owner  of  the  property. 

It  is  said  by  counsel  for  appellee  that  this  statute  "should 
be  construed  to  mean  the  road  and  property  owned  by  the 
corporation  when  the  injwry  happened,  and  which  was  subject 
to  a  mortgage." 

The  difl&culty  under  which  appellee  labors  is  that  such  a 
construction  would  be  in  plain  and  palpable  violation  of  the 
unequivocal  and  expCcit  language  of  the  statute,  which  excludes 
the' idea  of  the  claim  being  a  lien. 
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It  must  not  be  forgotten  that  the  action  was  purely  per- 
sonal. The  Burlington,  Cedar  Rapids  &  Minnesota  Railway 
Company  was  the  sole  defendant,  and  no  relief  was  asked  bat 
a  judgment.  Third  parties  were,  therefore,  not  bound  to 
take  notice  of  the  pendency  of  the  action,  and  before  judg- 
ment had  the  right  to  purchase  the  property  of  the  defendant 
in  the  action  clear  of  any  lien. 

We  think  the  demurrer  to  the  petition  should  have  been 
overruled.  As  this  disposes  of  the  case,  it  is  unnecessary  to 
examine  the  other  questions  argued  by  counsel. 

Revebsed. 


Fauble  &  Smith  v.  Davis  et  al. 

48    4621 
88    M0| 

I  -18  4<tt,  1.  Oontraot :  pleading.    In  an  action  upon  a  contract  it  is  not  competent  to 

'-~-^|  show  that  performance  was  waived.    The  plaintiff  can  recover  only 

127  7431  upon  the  contract  sued  on,  and  he  cannot  allege  a  performance  and 

prove  facts  in  excuse  of  performance. 

2.  :  MODIFICATIONS  OF.    A  party  who  contracts  to  erect  a  building 

according  to  certain  plans  and  specifications,  docs  not  perform  his 
contract  by  simply  erecting  a  building  equal  in  strength,  value  and 
convenience.  To  enable  him  to  recover,  any  deviations  from  tlie 
requirements  of  the  contract  must  be  slight  and  unimportant 

3.  :  BURDEN  OF  PROOF.    If  the  building  was  not  completed  within 

the  time  specified  in  the  contract,  the  burden  was  upon  the  plaintifs 
to  show  a  valid  excuse  for  their  failure  to  perform  the  contract. 

4.  :  SEVERALTY.    The  fact  that  one  of  the  plaintiffs  was  to  receive 

a  certain  fixed  sum,  and  the  other  plaintiff  another,  did  not  render 
the  contract  several,  and  they  could  maintain  a  joint  action  thereon. 

Appeal  from  Pottawattamie  District  Court, 

Thursday,  June  6. 

On  the  16th  day  of  July,  1874,  the  plaintiflfs  and  defend- 
ants entered  into  a  written  contract,  by  which  plaintiffs 
agreed  to  erect  for  the  defendants  a  block  of  brick  build- 
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ings,  according  to  certain  written  plans  and  specifications. 
The  defendants  were  to  furnish  all  the  building  materials. 
JPor  the  labor  and  mechanical  skill  in  erecting  said  buildings 
plaintiffs  were  to  receive  a  certain  compensation,  which  was, 
as  to  amount  and  times  of  payment,  set  forth  in  the  contract. 

On  the  17th  day  of  March,  1875,  this  action  was  com- 
menced. The  petition  contains  three  counts.  The  first 
count  claims  two  thousand  and  fifty  dollars  as  a  balance  due 
the  plaintiffs  upon  the  contract  for  the  completion  of  the 
buildings.  The  second  count  claims  four  hundred  and  fifty 
dollars  upon  an  itemized  account  for  extra  work  not  provided 
for  in  the  contract.  The  third  count  claims  two  thousand 
dollars  damages  for  the  failure  of  defendants  to  furnish  mate- 
rials in  the  time  and  of  the  quality  prescribed  by  the  contract, 
and  for  failure  to  make  the  necessary  excavations  for  the 
erection  of  said  buildings. 

The  answer  admits  the  execution  of  the  written  contract, 
but  denies  that  plaintiffs  performed  the  work  according  to  the 
terms  thereof,  and  denies  that  plaintiffs  performed  additional 
labor  upon  the  building  of  the  value  of  four  hundred  and  fifty 
dollars,  or  any  other  sum  whatever.  Avers  that  defendants 
did  furnish  material  of  the  kind,  description  and  quality  pre- 
scribed by  the  written  contract,  and  the  excavating  to  be  done 
by  defendants  was  performed  in  the  time  allowed  in  said  con- 
tract. 

Defendants,  by  way  of  counter-claim,  demanded  judgment 
against  plaintiff  for  a  large  amount,  for  the  alleged  failure  of 
plaintiffs  to  complete  the  building  in  the  time  and  manner 
required  by  the  contract.  Plaintiffs,  by  reply,  took  issue  upon 
the  counter-claim  set  up  in  the  answer. 

Upon  these  issues  there  was  a  trial  by  jury.  There  was  a 
verdict  and  judgment  for  the  plaintiff s,  and  defendants  appeal. 

<7.  C.  Cole,  for  appellants. 

Sapp  d  Lyman  and  James,  Aylesworth  d  Mynster,  for  appel- 
lees. 
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RoTHROcK,  Ch.  J. — I.  There  are  thirty  errors  assigned, 
and  twenty-three  points  in  the  argument  of  counsel  for  appel- 
lant. 

To  pass  upon  each  assignment  of  error  is,  in  our  judgment, 
unnecessary,  because  we  think  many  of  them  belong  to  the 
same  class  and  may  be  disposed  of  without  separate  considera- 
tion. 

It  appears  that  a  part  of  the  wall  of  one  of  the  buildings 
was  not  as  thick  by  four  inches  as  provided  in  the  contract, 
and  that  the  windows  in  the  basement  story  of  one  of  the 
buildings  were  set  lower  than  the  plans  provided,  and  that 
the  work  was  not  completed  by  the  time  stipulated. 

The  plaintijBFs  introduced  evidence  tending  to  show  that 
these  departures  from  the  contract  were  either  acquiesced  in 
by  the  defendants,  or  caused  by  their  acts,  and  that  the  build- 
ings were  accepted  by  them  as  being  done  in  fulfillment  of  the 
contract. 

This  evidence  was  objected  to  by  defendants,  because  not 
competent  under  the  issues.  The  objections  were  overruled 
and  the  evidence  admitted.  The  court  instructed  the  jury  as 
follows : 

"1.  In  the  first  count  of  their  petition  the  plaintiffs  allege 
that  they  have  performed  their  part  of  the  contract,  and  that 
there  is  an  amoimt  due  them  thereon.  Their  right  to  recover 
on  this  count  depends,  then,  on  whether  they  have  established 
their  claim  that  they  have  performed  their  part  of  the  con- 
tract. If  the  proof  establishes  either  one  of  the  following 
states  of  fact,  the  plaintiffs  will  be  entitled  to  recover  on  this 
count — First,  that  they  have  performed  all  the  work  which 
they  undertook  to  perform  substantially  in  the  manner  and 
within  the  time  in  which  they  agreed  to  perform  it ;  or,  second, 
that  they  performed  a  portion  of  said  work  in  the  manner 
and  within  the  time  agreed  upon,  and  were  ready  and  willing 
to  perform  the  balance  according  to  the  terms  of  the  agree- 
ment, but  were  prevented  from  ^o  completing  the  same  by 
some  act  or  omission  bf  the  defendants;  or,  third,  that  ^ith 
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fall  knowledge  of  the  manner  in  which  the  work  was  done, 
the  defendants  have  accepted  the  same  as  a  full  performance 
of  the  contract  by  the  plaintiffs.  But  if  the  proof  fails  to 
establish  either  of  these  statss  of  fact,  the  plaintiffs  cannot 
recover  anything  on  this  count  of  the  petition. 

"3.  Your  first  inquiry,  then,  is  whether  the  plaintiffs 
have  performed  the  work  they  undertook  to  do  in  the  manner 
and  within  the  time  in  which  they  agreed  to  do  it.  What  is 
required  of  them  in  the  performance  of  the  work  is  a  sub- 
stantial compliance,  in  the  manner  of  doing  it,  with  the  plans 
and  specifications.  If  they  have  deviated  from  the  plans  and 
specifications  in  matters  which  do  not  affect  either  the 
strength,  value  or  convenience  of  the  building,  such  devia- 
tion would  be  unimportant,  and  would  not  defeat  their  right 
to  recover  on  the  contract.  But  if  in  doing  the  work  they 
have,  on  their  own  mot  on,  so  far  departed  from  the  plans  and 
specifications  as  that  the  building  is  less  valuable  than  it 
would  have  been  had  they  followed  the  plans  and  specifica- 
tions, they  cannot,  in  this  action,  recover  the  balance  which 
is  unpaid  under  the  contract,  unless  the  defendants  have 
accepted  the  work  as  done  as  a  performance  of  the  contract. 

'*3.  If  you  should  find  from  the  evidence  that  plaintiffs 
performed  the  work  actually  done  by  them  sub/itan'i^.lly  as 
they  agreed  to  do  it,  but  that  they  have  failed  to  do  some  por- 
tions of  the  work  provided  for  in  the  contract,  it  will  then  be 
material  for  you  to  determine  whether  such  failure  was  owing 
to  any  fault  on  their  part.  If  they  have  omitted  any  mate- 
rial portions  of  the  work  which  the  defendants  have  not  con- 
sented to  or  waived,  or  which  was  not  caused  by  some  failure  of 
the  defendants  to  perform  some  portions  of  the  contract  on 
their  part,  they  cannot  recover  on  said  first  count  of  their 
petition.  But  if  they  were  ready  and  willing  to  do  the  omitted 
portions  of  the  work  (if  there  be  any)  and  their  failure  to  do 
the  same  was  owing  to  the  failure  of  defendants  to  furnish  the 
necessary  material  for  doing  it,  their  failure   to   do   such 

Vol.  xLvni — 30 


Digitized  by  LjOOQIC 


466  SUPREME  COURT  OP  IOWA, 

Fauble  &  Smith  v.  DayiB. 

omitted  portions  of  the  work  will  not  defeat  a  recoTery  by 
them  on  the  contract." 

To  the  giving  of  which  instructions  defendants  excepted. 

The  admission  of  the  e\ddence  above  referred  to,  and  the 
giving  of  these  instructions,  was  erroneous. 

The  plaintiffs  averred  a  performance  of  the  contract,  and 
1  ^«w^-*«^.     it  is  well  settled  that  under  such  averment  it  is 

1.  cohtraot: 

pleading.  ^^^  competent  to  show  that  a  performance  was 
waived,  nor  that  the  contract  was  altered  by  the  act  of  the 
parties.  A  party  cannot  sue  upon  one  contract  and  recover 
upon  another.  Lumhert  d  Co.  v.  Palmer,  29  Iowa,  104.  For 
the  latest  utterance  of  this  court  upon  the  question,  see 
Edgerly  v.  The  Farmers'  Insurance  Co.,4S  Iowa,  587. 

It  may  be  conceded,  as  claimed  by  counsel  for  appellees, 
that  "where  a  party  to  a  contract  is  prevented  from  perfonn- 
ing  his  part  of  it  by  the  other  party,  he  cannot  therefore 
abandon  it  and  sue  on  the  quantum  meruit,  but  is  entitled  to 
recover  as  in  case  of  a  complete  performance."  But  it  does 
not  follow  that,  under  our  "system  of  fact  pleading,  he  can 
allege  a  performance  of  the  contract,  and  prove  facts  in  excuse 
of  performance. 

II.     We  think  the  second  instruction  is  also  erroneous  in 

2  .  njo^j.  directing  the  jury  "that  a  deviation  from  the  plans 

iflcation  of.  j^jj  J  specifications,  in  matters  which  do  not  affect 
either  the  strength,  value  or  convenience  of  the  building  * 
*****  would  be  unimportant,  and  would  not 
defeat  the  right  to  recover  on  the  contract." 

A  party  who  contracts  to  have  a  building  erected  according 
to  certain  plans  and  specifications  cannot  be  compelled  to 
accept  any  kind  of  a  building  which,  in  the  judgment  of 
others,  is  equal  in  strength,  value  and  convenience.  It  may 
be  of  great  importance  to  him  to  have  the  building  to  suit 
his  ideas  of  convenience.  It  seems  to  us  this  instruction,  if 
not  intended  to  have  that  effect,  would  be  liable  to  lead  a  jury 
to  believe  that  any  building  of  equal  value,  strength  and  con- 
venience would  fill  the  requirements  of  the  contract,  and  that 
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the  instruction  should  have  been  limited  to  slight  and  unim- 
portant deviations. 

in.  The  court  further  instructed  the  jury  as  follows: 
**14.  The  plaintiffs  by  the  contract  were  to*  complete  the 
building  by  the  Ist  of  November,  1874,  unless  they  were 
delayed  by  want  of  material.     If  they  failed  to  complete  said 

3  .  bar.  building  by  that  time,  and  were  not  delayed  by 

den  of  proof.  ^^^^  ^f  material,  they  would  be  liable  for  what- 
ever damages  the  defendants  have  sustained  by  reason  of  such 
failure.  The  rental  value  of  the  building  during  the  time 
which  defendants  were  kept  out  of  it,  by  reason  of  such  fail- 
ure, would  be  the  measure  of  defendants'  recovery  on  this  claim. 
But  the  burden  is  on  the  defendants  to  establish  both  the 
fact  of  the  failure  and  that  it  was  not  caused  by  want  of  mate- 
rial, in  making  out  the  claim. "  To  which  defendants  duly 
excepted. 

The  latter  part  of  this  instruction  was  erroneous,  even  con- 
ceding that  evidence  in  excuse  of  performance  of  the  contract 
wa»  competent  under  the  issue.  When  the  defendants  estab- 
lished the  fact  that  the  buildings  were  not  completed  by  the 
Ist  day  of  November,  1874,  as  the  case  then  stood,  plaintiffs 
were  in  fault,  and  the  burden  was  then  on  them  to  show  a 
valid  excuse  for  their  failure  to  perform  the  contract. 

IV.  It  is  claimed  by  appellant  that  the  contract  is  several, 
and  not  joint,  and  that  plaintiffs  cannot  maintain  a  joint  ac- 

^  .  ^^.    tion  upon  it.     In  this  position  we  do  not  concur. 

•raity .  g^  ^^le  vcry  terms  of  the  writing,  both  of  the  plain- 

tiffs are  bound  to  the  defendants  for  the  entire  work  and  labor 
necessary  in  the  erection  of  the  block  of  buildings.  For  any 
failure  both  are  liable,  and  upon  that  theory  the  defendants 
set  up  joint  counter-claims.  The  mere  fact  that  Smith  was 
to  receive  a  certain  sum  of  money  for  the  work  and  labor,  and 
Fauble  a  certain  other  sum,  does  not  make  it  necessary  that 
they  should  bring  separate  suits. 

There  are  other  errors  assigned,  among  which  is  the  ruling 
of  the  court  upon  evidence  as  to  the  acceptance  of  the  build* 
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ingSy  and  as  to  what  is  extra  work,  etc.,  which  we  do  not  deem 
it  necessary  to  determine,  as  upon  a  new  trial  it  is  not  likely 
the  same  questions  will  arise. 

For  the  errors  above  discussed  the  judgment  must  be 


Bevebsed. 


Shaw  v.  Heiset  bt  al. 


Motisftg«:  FORECLOSURE:  JUNIOR  LDEN.  Where  a  mortgage hAB been 
loredoyed  in  an  action  to  which  a  Junior  lien-holder  has  not  been 
made  a  party,  the  purchaser  under  the  foreclosure  proceeding  may 
prosecute  an  action  requiring  the  Junior  lien-holder  to  exercise  bis 
Hglit  of  redemption,  and  in  default  thereof  is  entitled  to  a  decree 
cutting  oti  such  right  of  redemption. 

;  EXECUTION  :  JUDICIAL  SALE.    The  interest  sold  under  execu- 


tion in  ft  foreclosure  proceeding  is  the  entire  interest  covered  by  ibe 
mortgage,  unaffected  by  any  subsequent  conveyance  of  the  mort- 
gagor. 

Appeal  from  Jones  District  Court, 

Thursday,  June  6. 

Action  in  chancery  to  quiet  the  title  of  certain  lands  in 
pkintiflf.  There  was  a  decree  dismissing  his  bill,  from  which 
he  appeals.     The  facts  of  the  case  appear  in  the  opinion. 

Rtmletf  dt  Rendey,  for  appellants. 

ThompMon  d  Davis,  and  Keeler  <t  Keeler,  for  appellees. 

Beoe,  J. — ^I.  The  petition  shows  that  plaintiff  is  the  owner 
of  certain  lands  in  Jones  county.  The  conflicting  titles  of 
the  j^arties  are  traced  from  David  Graham,  who,  in  1864, 
conveyed  the  lands  to  Phillip  Haines.  Haines  executed  % 
mortgage  upon  the  lands  to  Graham,  which  was  assigned  ta 
G.  A.  Yaughn,  who  subsequently  conyeyed  the  undivided  one- 
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half  of  the  property  to  Winslow,  who  conveyed  a  like  interest 
to  Lewis.  Lewis  executed  a  mortgage  upon  his  interest  in 
the  property  to  Winslow,  which  was  foreclosed.  Under  this 
foreclosure  plaintiff  acquired  title.  It  does  not  appear  that 
defendants,  or  those  under  whom  they  claim,  were  made  par- 
ties to  the  action. 

Vaughn  foreclosed  the  mortgage  executed  by  Haines  to  him, 
and  became  the  purchaser  of  the  land  upon  a  sale  thereof, 
under  an  execution  issued  upon  the  decree  of  foreclosure.  The 
plaintiff,  and  those  under  whom  he  claims  title,  were  not  made 
parties  to  this  foreclosure  proceeding.  Subsequently,  Vaughn 
instituted  another  action,  to  which  plaintiff  and  others  were 
made  defendants,  and  a  decree  was  had  which  foreclosed  their 
equity  of  redemption. 

Plaintiff  executed  a  quitclaim  deed  for  the  lands  to  Vaughn, 
who  subsequently  conveyed  the  property  to  defendant  Heisey. 

n.  Plaintiff  represents  that  the  quitclaim  deed  executed 
by  him  to  Vaughn  was  made  to  describe,  through  mistake, 
the  lands  in  controversy,  and  asks  that  it  may  be  reformed  so 
as  to  conform  to  the  true  intentions  of  the  parties. 

It  becomes  unnecessary  to  consider  this  branch  of  the  case, 
as  the  rights  of  the  parties  are  fully  determined  by  the  con- 
clusions we  reach  touching  the  effect  to  be  given  to  the 
proceeding  instituted  by  Vaughn  to  cut  off  the  equity  of 
redemption  of  plaintiff. 

in.  After  the  sale  of  the  land  upon  Vaughn's  foreclosure, 
purchasers  under  the  mortgage,  who  were  not  made  parties — 
1.  moktoaob:  and  plaintiff  was  in  that  condition — ^had  the  right 
j^oruen.*  of  redemption.  As  they  were  not  brought  into 
court  and  required  to  answer  to  the  action,  their  rights  were 
not  cut  off ;  these  rights  were  to  redeem  from  the  mortgage, 
and  no  other  or  different.  See  Withrow  and  Stiles'  Dig.,  pp. 
752,  765,  for  cases  upon  this  point.  These  rights  they  could 
enforce  by  action.  The  purchaser  under  the  foreclosure  pro- 
ceedings was  authorized  to  prosecute  an  action  requiring  them 
to  exercise  their  rights  of  redemption,  and,  in  default  thereof, 
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to  demaud  a  decree  foreclosing,  cutting  off,  their  equity  of 
redemption.  In  such  an  action  they  could  set  up  their 
equity  of  redemption,  and  their  right  would  be  as  fully  en- 
forced as  it  could  have  been  in  the  original  foreclosure  pro- 
ceedings, had  they  appeared  and  pleaded  therein.  If,  how- 
ever, they  failed  to  appear,  their  right  of  redemption  would, 
by  a  pro|)er  decree,  be  just  as  eflfectually  foreclosed  as  it  could 
liave  been  in  the  original  decree  of  foreclosure.  These  are 
familiar  doctrines,  and  do  not  demand  the  citation  of  author- 
it  iet*  to  ffftin  assent  to  their  correctness.  We  must  now  inquire 
if  plaintiff's  rights  have  been  cut  off  by  the  last  action  for  the 
foreclosure  of  his  equity  of  redemption. 

The  petition  in  the  action  brought  by  Vaughn  shows  that  the 
defeiulants,  among  whom  wae  Shaw,  "have,  or  claim  to  have, 
some  rights,  claims  or  interest  in  said  land,  to- wit :  judgment 
and  mortgage  liens,  to  what  extent  plaintiflfis  unable  to  state— 
but  plaintiff  says  that  each  and  every  one  of  said  claims, 
liens  and  interest  were  and  are  junior  and  inferior  to  the 
judgmtrnt  and  foreclosure  obtained  as  aforesaid  by  him,  and 
to  satisfy  which  said  property  was  sold,  as  before  stated." 
The  derree  contains  the  following  adjudication:  "It  is  there- 
fore finally  ordered,  adjudged  and  decreed  by  the  court  that 
the  right  and  equity  of  redemption  of  said  defendants,  and 
each  of  them,  of,  in  and  to  the  premises  described  and  set 
forth  in  plaintiff's  petition,  to- wit :  [describing  the  lands] ,  be 
foreeloBed  and  forever  barred,  and  that  plaintiff's  title  thereto 
bet^ome  and  remain  absolute  and  free  from  all  liens  and  judg- 
ments ^\  liich  defendants  or  either  of  them  have  or  had  agamst 
Bftid  land,  and  that  the  same  are  junior  and  inferior  to  plain- 
tiff's title  thereto." 

The  right  which  Shaw  had,  as  against  the  senior  mortgage, 
wa^  the  right  of  redemption,  and  thereby  to  subject  the  land 
io  his  debt.  He  did  not  hold  the  title.  His  right  therein 
was  that  of  the  holder  of  a  lien  inferior  to  Vaughn's  mortgage. 
He  marie  default  in  the  action,  and  thus  admitted  the  allega- 
tion of  the  petition.     The  decree  sufficiently  provides  that  his 
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right  of  redemption  shovdd  be  cut  off  and  declared  inferior  to 
plaintiff's  title. 

rV.  The  record  shows  that  the  return  of  the  sheriff  upon 
the  execution,  and  the  sheriff's  deed,  describe  the  property 

jj, ^^^^    sold  and  conveyed  to  be  "Haines'  interest"  in  the 

tion:  mortgage,  j^^j^j  ^  coutroversy.  It  is  argued  that  the  undi- 
vided one-half  only  of  the  land  was  conveyed,  as  Haines  had 
parted  with  the  remaining  interest.  But  Haines,  when  he 
executed  the  mortgage,  owned  all  the  land ;  that  instrument 
covered  all  the  interest  he  then  held.  The  mortgage  was  not 
affected  by  subsequent  conveyances.  The  "interest  of  Haines," 
conveyed  in  the  sheriff's  deed,  was  the  interest  he  conveyed  by 
the  mortgage. 

V.  The  judgment  and  decree  against  Haines  were  entered 
upon  agreement,  whereby  the  property  was  to  be  sold  upon 
execution,  subject  to  redemption. 

Plaintiff  insists  that  as  he  was  interested  in  the  amount  of 
the  judgments  this  agreement  was  to  his  prejudice,  and  that 
he  had  the  right  to  have  the  real  estate  of  Haines  exhausted 
before  plaintiff's  land  could  be  sold.  His  rights,  he  claims,  so 
far  as  they  were  affected  by  these  matters,  were  not  protected. 
But  the  ready  answer  to  this  objection  is  this :  Whatever 
right  he  had  could  have  been  protected  and  enforced  in  the 
proceeding  in  which  he  was  made  a  party.  The  judgment 
upon  wliich  the  land  was  sold  did  not  bind  him,  for  he  was 
not  a  party  thereto.  He  could,  therefore,  have  shown  that  it 
was  for  a  sum  greater  than  was  actually  due  upon  the  mort- 
gage. Had  he  the  right  to  require  the  undivided  half  not  con- 
veyed by  Haines  to  him  to  be  first  sold,  and  he  was  prejudiced 
because  this  had  not  been  done,  he  conld  have  shown  these 
facts  in  the  action  brought  against  hiu,  and  whatever  rights 
he  held  could  have  been  fully  enforced.  But,  by  his  default, 
he  admitted  that  he  held  no  equities  of  this  character. 

VI.  Shaw  held  certain  judgment  lie::s  a;^;iiust  Haines, 
HiB  counsel  now  insist  that  the  decree  in  the  action  brought 
against  him  cut  off  his  right  to  redeem  under  these  judg- 
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ments,  and  not  his  right  under  the  foreclosure  of  the  mortgage 
given  by  Lewis. 

But  as  Vaughn  was  not  a  party  to  that  foreclosure  proceed- 
ing, he  and  those  claiming  under  him  were  not  bound  by  it. 
Shaw  acquired  no  title  thereby  as  against  Vaughn  and  his 
grantees.  When  Vaughn  brought  his  action  against  Shaw, 
the  case  was  simply  that  of  a  contest  of  a  senior  mortgagee 
against  a  junior.  The  junior's  right  was  that  of  redemption 
and  no  other.  He  could  have  claimed  that  right,  not  on  the 
ground  that  he  held  the  title  against  Vaughn,  but  under  his 
mortgage,  which,  as  to  Vaughn,  was  a  junior  lien.  His  rights, 
then,  were  those  of  a  junior  lien  holder. 

The  language  of  the  allegations  of  Vaughn's  petition,  and 
of  the  terms  of  the  decree  alleging  Shaw  to  be  the  holder  of 
judgment  and  mortgage  liens,  fully  describes  his  rights  as 
against  Vaughn.  He  was  the  holder  of  a  lien  under  the  mort- 
gage executed  by  Lewis.  The  decree  foreclosed  his  equity  of 
redemption  under  that  mortgage. 

We  have  noticed  all  questions  brought  to  our  attention  by 

counsel  of  plaintiff,  and  find  no  reason  for  disturbing  the 

decree  of  the  District  Court. 

Affirmed, 


Hawk  v.  Mamon  County. 

EftWArd:  POWER  op  counties  to  ofpee.  It  is  not  within  the  power 
of  a  county  to  offer  a  reward  for  the  arrest  of  persons  charged  with 
the  commission  of  a  crime,  but  the  board  of  supervisors  may  offer  a 
reward  for  the  recovery  of  money  which  has  been  stolen  from  the 
county. 

: :   PRO  RATA  PAYMENT.    Where  a  portion  of  the  stolen 

money  has  been  recovered,  the  party  through  whose  agency  the  recov- 
ery has  been  effected  is  entitled  to  a  pro  rata  share  of  the  reward. 

: :  RATIFICATION.    The  fact  that  the  board  were  not  in 


Befision  when  they  determined  to  offer  the  reward  would  not  defeat 
the  riglit  of  the  party  entitled  thereto,  if  by  their  subsequent  acts 
they  ratified  the  offer. 
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Appeal  from  Marion  District  Cowrt. 

Thubsdat,  Junb  6. 

The  treasury  of  the  defendant  was  robbed,  and,  as  plain- 
tiff claims,  a  reward  was  offered  by  the  defendant  for  the 
arrest  and  conviction  of  the  thieves,  and  an  additional 
amount  for  the  recovery  of  the  money  stolen.  A  demurrer 
to  the  petition  having  been  sustained,  the  plaintiff  appeals. 

Oeo.  W.  Seevera  and  Bryan  d  RvsseU,  for  appellant. 
Anderson  d  Oamble,  for  appellee. 

Seevebs  J. — ^I.  The  plaintiff  claims  to  have  procured  the 
arrest  and  conviction  of  one  of  the  thieves,  and  to  have 
1.  rkward:  recovered  or  given  such  information  as  led  to 
BeTtooflfer.  "  the  recovery  of  a  portion  of  the  stolen  money, 
and  claims  a  pro  rata  share  of  the  reward.  This  is  resisted 
by  the  defendant  on  the  groimd  the  board  of  supervisors  had 
no  power  or  authority  to  offer  the  reward.  There  is  no  statute 
which  expressly  or  by  necessary  implication  imposes  upon 
counties  any  duty  in  respect  to  the  arrest  of  persons  charged 
with  crime.  The  purposes  for  which  money  belonging  to  a 
county  may  be  expended  are  defined,  in  a  great  measure  at 
least,  by  statute,  and  the  expenditure  must  be  for  some  legiti- 
mate purpose,  connected  with  the  county  government,  unless 
there  is  a  statute  authorizing  it  for  a  different  purpose.  The 
only  manner  counties  can  procure  means  to  pay  such  rewards 
is  by  taxation,  and  the  people  of  one  county,  as  distinguished 
from  the  people  of  the  State,  have  no  such  special  interest  in 
the  an^st  and  conviction  of  criminals  as  will  authorize  the 
levy  of  taxes  to  pay  such  an  expense,  in  the  absence  of  a 
statute  authorizing  or  imposing  it. 

It  is  the  duty,  primarily,  of  the  State  to  cause  the  arrest  and 
conviction  of  criminals,  in  the  performance  of  which  the 
State  makes  use  of  such  officers  and  agencies  as  it  sees  proper, 
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and,  if  the  General  Assembly  saw  proper,  there  is  no  doubt  a 
duty  in  respect  thereto  could  be  legitimately  imposed  on  coun- 
ties.  But  instead  of  doing  so,  the  statute  expressly  author- 
izes the  Governor,  in  certain  specified  cases,  to  offer  a  reward 
for  the  apprehension  of  persons  charged  with  the  crimes  of 
murder  or  arson.     Code,  §  58. 

The  statutes  in  Maine  as  to  the  power  of  towns,  in  this 
respect,  are  much  like  ours  as  to  counties,  and  there  also  the 
Governor  is  authorized  to  offer  rewards  in  certain  cases.  It 
was  held  in  Gale  r.  SotUh  Berwick,  51  Maine,  194,  that  towns 
in  that  State  had  no  power  to  offer  rewards  for  the  arrest  of 
criminals.  Such  seems,  also,  to  be  the  rule  in  lUinois. 
County  of  Crawford  v.  Sperniey,  21  Illinois,  288.  But  a  con- 
trary rule  was  adopted  in  The  Borough  of  York  v.  Forsckty 
23  Penn.  St.,  391,  on  the  ground  that  the  burgesses  of  the 
borough  were  a  part  of  the  public  police.  Jarwin  v,  Exettr, 
48  N.  H.,  83,  is  not  applicable,  because  the  power  in  that 
State  is  conferred  by  statute,  and  such  is  true  as  to  Crab- 
shaw  V.  Rosberry,  7  Gray,  374. 

But,  as  to  the  power  to  offer  a  reward  for  the  recovery  of 
the  money  stolen,  we  think  a  different  rule  must  prevail,  and 
that  to  this  extent  the  demurrer  should  have  been  overruled. 

Counties  are  bodies  corporate  for  civil  and  political  pur- 
poses, and  "may  acquire  and  hold  property,  and  make  all 
contracts  necessary  or  expedient  for  the  management,  control, 
and  improvement  of  the  same."     Code,  §  279. 

Within  the  limits  conferred  by  statute,  the  boards  of  super- 
visors have  the  same  authority  and  power  as  to  counties  as 
that  possessed  by  the  General  Assembly  for  the  State  at  large, 
the  essential  difference  being  that  the  constitution  of  the 
State  is  prohibitory,  and  defines  what  the  General  Assembly 
may  not  do,  while,  as  to  counties,  the  authority  of  the  board 
of  supervisors  must  be  found  in  the  statute  in  express  words, 
or  by  fair  implication. 

Such  boards  have  full  control  of  coimty  property,  and  the 
care  and  management  thereof.     Code,  §  303,  sub-div.  11. 
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They  levy  taxes  for  the  purpose  of  defraying  the  expenses  of 
iihe  county  government,  and  within  the  maTimnm  fixed  by 
law  they  are  the  exclusive  judges  of  the  necessities  of  the 
oounties  in  this  respect.     Code,  §  796. 

Such  being  their  duties,  by  necessary  implication  they  are 
authorized,  we  think,  to  offer  a  reward  for  the  recovery  of 
money  belonging  to  their  several  counties  which  has  been 
stolen.  If  they  cannot  do  so,  then  no  such  power  exists.  If 
the  stolen  money  should  not  be  recovered,  a  similar  amoimt 
must  be  raised  by  taxation.  Now,  if  the  money  can  be 
obtained  by  offering  a  reward,  the  board  has  not  only  the 
power,  but,  we  think,  would  be  remiss  in  their  duty  should 
they  fail  to  do  so,  if  such,  in  their  judgment,  was  the  only  or 
better  way  to  recover  the  money. 

If  no  such  power  exists,  then,  if  advised  the  stolen  money 
was  probably  on  deposit  in  some  distant  place,  they  would 
not  have  the  power  to  pay  the  expenses  of  any  one  to  go  to 
Buch  place,  identify  the  money,  and  return  it  to  the  county 
treasury. 

Of  necessity,  it  seems  to  n»,  this  power  must  exist-;  other- 
wise, when  a  county  treasury  is  robbed,  the  county  author- 
ities must  fold  their  hands  and  remain  passive  until  the  thief 
repents  and  voluntarily  returns  the  money,  or  rely  on  the 
exertions  of  the  individual  citizen  to  work  and  labor  for  the 
recovery  of  the  money,  without  hope  of  pay  or  pecimiary 
reward.  If  the  latter  discovered  the  money  under  such  cir- 
sumstances,  the  temptation  to  divide  with  the  thief,  instead 
of  the  county,  would  be  great. 

We  have  been  referred  by  counsel  to  Webster  County  v. 
Taylor,  19  Iowa,  119;  Soper  v.  Henry  County,  26  Id.,  264; 
Reiehard  v.  Warren  County,  31  Id.,  381,  and  Ijong  v.  Boone 
County,  36  Id.,  60.  But  none  of  those  cases  have  any  appli- 
cation to  the  case  at  bar. 

II.  It  is  objected  that  the  payment  of  the  reward  was  con- 
ditional on  the  arrest  and  conviction  of  the  thieves,  and  the 
recovery  of  the  whole  amount  of  money  stolen.     Such  amount 
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was  nimut  twelve  thousand  dollars,  and  the  reward  offered  was 
''five  tliousand  dollars  for  the  arrest  and  Unal  conviction  of 
the  thieves, "  and  "  five  thousand  dollars  additional  reward 
will  be  paid  for  the  recovery  of  the  money. "  It  will  be  seen 
the  reward  offered  for  the  recovery  of  the  money  is  in  no 
respect  conditional  on  the  arrest  of  the  thief.  They  are 
wholly  separate  and  distinct,  and  in  this  respect  entirely  dif- 
ferent from  the  terms  and  conditions  upon  which  the  reward 
was  payable  in  Jones  v.  Photnix  Bank,  38  N.  Y.,  228,  cited  by 
the  appellee. 

It  is  also  insisted,  as  the  plaintiff  oidy  claims  to  have 
recovered  or  given  information  which  led  to  the  recovery  of  a 

2. I :  portion  of  the  money,  he  is  not  entitled  to  recover 

S^it!"  *  P*^"  a  pro  rata  share  of  the  reward.  In  Symnut  v. 
Fra:rvr,  H  Mass.,  344,  this  question  is  expressly  ruled  against 
the  appt^Uee.  In  the  present  case,  the  amount  stolen  was 
uncertain ;  that  is,  the  exact  amount,  we  suppose,  was  not 
knfiwn.  But,  conceding  it  to  have  been  exactly  twelve  thou- 
sand dollars,  the  position  of  the  appellee  amounts  to  this: 
If  eleven  thousand  nine  himdred  and  ninety-nine  dollars  had 
been  recovered,  no  poi*tion  of  the  reward  offered  was  payable, 
lis  was  held  in  the  Massachusetts  case  cited.  We  do  not  think 
thiB  is  a  fair  construction  of  the  proposition.  It  was  not  so 
understood  by  the  board  of  supervisors,  because  they  paid 
the  plaintiff  a  pro  rata  share  of  the  reward  for  the  recovery 
of  another  portion  of  the  money  than  that  now  sued  for. 

in.  It  is  insisted  the  board  of  supervisors  were  not  iii 
session  when  the  reward  was  offered,  or  rather  when  they 

3 ^,  . .   determined  to  offer  it.     But  we  regard  it  as  too 

miiiuiuioii.  clear  for  serious  controversy  that  they,  afterward, 
and  wliUe  in  session,  ratified  and  confirmed  what  had  been 
dont\  This  they  had  the  power  to  do ;  for  it  was  compe- 
tent for  them  to  ratify  and  make  obligatory  from  the  begin- 
ning any  act  irregularly  done,  which  they,  as  an  original 
proposition,  had  the  authority  to  do. 
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In  consequeuce  of  the  rsward  offered,  as  it  sufl&cienlly 
appears  from  the  petition,  the  plaintiff  accepted  the  offer  and 
undertook  the  recovery  of  the  money,  and  after  this,  and 
perhaps  after  the  plaintiff  had  done  all  he  claims  toward  the 
recovery  of  the  money,  the  acts  of  ratification  took  place. 
But  this  can  make  no  difference,  for  both  parties  were 
acting  in  entire  good  faith,  and  the  plaintiff  had  given  infor- 
mation, as  he  claims,  which  led  to  the  recovery  of  the  money^ 
relying,  as  he  had  the  right  to  do,  on  the  good  faith  of  the 
defendant  to  pay  the  reward  if  he  showed  himself  entitled 
thereto.  The  case  of  Fetch  et  al,  v.  Snedaker,  38  N.  Y.,  248, 
is  not  in  point,  because  in  that  case  the  reward  was  offered  to 
any  person  who  should  give  information  which  would  lead  to 
the  "apprehension  and  conviction"  of  the  criminal,  and  the 
plaintiffs  had  no  knowledge  of  the  reward  at  the  time  they  gave 
information  which  led  to  the  arrest ;  and,  as  to  the  conviction, 
it  was  held  that  one  who  gave  no  information  until  after  the 
arrest  was  not  entitled  to  the  reward. 

Having  determined  the  board  had  the  requisite  power,  the 
amount  of  the  reward,  in  the  absence  of  fraud,  was  wholly 
within  their  discretion.  Without  enlarging  on  the  ques- 
tion, we  are  of  opinion  the  matters  stated  in  the  petition 
•entitle  the  plaintiff  to  recover.  Whether  he  gave  such 
information  as  to  entitle  him  to  the  reward  is  a  question  for 
the  jury,  under  the  instructions  of  the  court. 

Bevebsed. 
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Whitehbad  v.  Conklin  bt  al. 

1.  Bowtr:  homestead.  Upon  the  death  of  her  husband  the  widow  is 
entitled,  at  her  election,  to  retain  the  homestead  in  lieu  of  bo  much 
of  her  distributive  share,  or  to  have  her  distributive  share  so  assigned 
US  to  include  the  homestead ;  but  ah^  is  not  entitled  to  the  home- 
stead and  dower  in  the  remainder  of  the  estate. 

Appeal  from  Lyon  Circuit  Court. 

Thursday,  June  6. 

The  petition  of  plaintiff  alleges  that  her  husband,  D.  C. 
Tp\T^iitehead,  died  seized  of  certain  described  real  estate ;  that 
out  of  said  premises  plaintiff  selected  and  caused  to  be  snr- 
Teyed  and  platted  her  homestead.  Plaintiff  claims  a  home- 
stead interest  for  herself  and  family  in  the  real  estate  so 
selected,  and  her  dower  interest  in  the  remainder  of  the 
€Btate  of  her  late  husband.  The  petition  asks  that  an  order 
be  made  for  the  admeasurement  of  plaintiff's  dower  in  said 
lands,  except  that  portion  claimed  as  her  homestead.  Cer- 
tain of  the  defendants,  who  are  creditors  of  the  estate  of  D. 
C.  Whitehead,  deceased,  answered,  denying  that  the  widow 
IB  entitled  to  a  dower  and  homestead  interest  in  the  estate. 
The  court  ordered  that  the  distributive  share  of  the  widow  be 
so  set  off  as  to  include  the  homestead.     The  plaintiff  appeals. 

Joy  dt  Wright,  for  appellant. 

Tlijompson  Bros.,  for  appellees. 

Day  J. — The  position  of  appellant  we  understand  to  be 
that  the  widow  is  entitled  to  possess  and  occupy  for  life  the 
property  selected  by  her  as  a  homestead,  and  that, 
in  addition  thereto,  she  is  entitled  to  have  one- 
thinl  part  of  the  remainder  of  the  estate  of  which  her  hus- 
biiud  died  seized  set  off  to  her  as  her  distributive  share  in 


J.  powcb: 
homi^^tead. 
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fee.  In  other  words,  that  if  the  husband  dies  seized  of  one 
hundred  and  sixty  acres  of  land,  the  widow  may  use  and 
occupy  one  forty  of  it  as  a  homestead,  and  have  another 
forty,  or  one-third  part  in  value  of  the  remainder,  assigned  to 
her  as  her  distributive  share  in  fee. 

Sections  2440  and  2441  of  the  Code  are  as  follows:  "One- 
third  in  value  of  all  the  legal  and  equitable  estates  in  real 
property,  possessed  by  the  husband  at  any  time  during  the 
marriage,  which  have  not  been  sold  on  execution  or  any 
other  judicial  sale,  and  to  which  the  wife  has  made  no  relin- 
quishment of  her  right,  shall  be  set  apart  as  her  property,  in 
fee  simple,  if  she  survive  him.  The  distributive  share  of  the 
widow  shall  be  so  set  off  as  to  include  the  ordinary  dwelling- 
house  given  by  law  to  the  homestead,  or  so  much  thereof  as 
will  be  equal  to  the  share  allotted  to  her  by  the  last  section, 
unless  she  prefers  a  different  arrangement.  But  no  different 
arrangement  shall  fee  permitted  where  it  would  have  the  effect 
of  prejudicing  the  rights  of  creditors.** 

Sections  2007  and  2008  are  as  follows :  "Upon  the  death 
of  either  husband  or  wife  the  survivor  may  continue  to  pos- 
sess and  occupy  the  whole  homestead,  untU  it  is  otherwise 
disposed  of  according  to  law.  The  setting  off  of  the  distribu- 
tive share  of  the  husband  or  wife  in  the  real  estate  of  the 
deceased  shall  be  such  a  disposal  of  the  homestead  as  is  con- 
templated in  the  preceding  section.  But  the  survivor  may 
elect  to  retain  the  homestead  for  life  in  lieu  of  such  share  in 
the  real  estate  of  the  deceased ;  but  if  there  be  no  such  sur- 
vivor, the  homestead  descends  to  the  issue  of  either  husband 
or  wife,  according  to  the  rules  of  descent,  unless  otherwise 
directed  by  will,  and  is  to  be  held  by  such  issue  exempt  from 
any  antecedent  debts  of  their  parents,  or  their  own. " 

These  provisions,  we  think,  are  inconsistent  with  appel- 
lant's position.  Suppose  the  husband  dies  seized  of  one 
hundred  and  sixty  acres  of  land,  and  indebted  to  its  full  value. 
The  widow  is  entitled  to  her  distributive  share,  without  refer- 
ence to  the  debts  of  the  husband.     Mock  v.  Watson,  41  Iowa, 
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241,  If  appellant's  position  be  correct,  the  widow  would  be 
entitled  to  occupy  and  possess  forty  acres  thereof,  as  her 
homestead,  which  would  descend  to  her  issue  exempt  from 
any  antecedent  debts  of  herself  or  her  husband.  Code,  §§ 
2007,  2008.  In  addition  thereto  she  could  have  set  off  to 
her,  as  her  distributive  share  in  fee,  one-third  part  in  value 
of  the  remaining  one  hundred  and  twenty  acres,  which  also 
would  descend  to  her  issue  exempt  from  her  husband's  debts. 
Such  a  construction  would,  as  we  tliink,  be  utterly  inconsist- 
ent with  section  2441  qt  the  Code,  which  provides  that  the 
*listributive  share  must  be  so  set  oflP  as  to  include  the  ordinary 
dwelling-house  given  by  law  to  the  homestead,  when  a  differ- 
ent arrangement  would  have  the  effect  of  prejudicing  creditors. 

Section  2008  of  the  Code  provides  that  the  setting  off  of 
the  distributive  share  of  the  husband  or  wife  in  the  real  estate 
of  the  deceased  shall  be  a  disposal  of  the  homestead,  but  the 
survivor  may  elect  to  retain  the  homestead  for  life  in  heu  of 
such  share  in  the  real  estate  of  the  deceased.  This  clearly 
indicates  that  the  homestead  cannot  be  held  in  addition  to 
the  distributive  share.  See  Butterfield  v.  Wicks,  44  Iowa,  310; 
Meyer  v.  Meyer,  23  Id.,  359.  The  plaintiff  was  entitled  to 
her  election  to  retain  the  homestead  for  life,  in  lieu  of  so  much 
of  her  distributive  share,  or  to  have  her  distributive  share  so 
assigned  as  to  include  the  homestead.  Code,  §§  2008,  2441. 
The  court  ordered  her  distributive  share  to  be  assigned  so  as 
to  include  the  homestead.  It  does  not  appear  that  plaintiff 
offered  to  make  any  election,  for  she  prosecuted  this  action 
upon  the  theory  that  she  was  entitled  to  her  homestead,  and 
dower  in  the  remainder  of  the  estate.  While,  therefore, 
plaintiff  is  entitled  to  have  the  cause  reversed,  in  order  that 
she  may,  if  she  so  desire,  elect  to  take  her  homestead  for 
life,  in  lieu  of  so  much  of  her  distributive  share,  she  should 
pay  the  costs  of  this  appeal. 

At  the  cost  of  appellant,  the  cause  is 

Bevebssp. 
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12  LftBdlord  and  Tenant:  damage.  A.  leased  certain  premises  to  S.,  who 
put  B.  in  possession ;  by  the  terms  of  the  lease  A.  was  ^o  liave  all  the 
corn-stalks  grown  upon  the  premises ;  B.  sold  his  crop  of  com  to 
defendant,  who  turned  his  cattle  into  the  inclosure,  and  they  destroyed 
the  corn-stalks,  and  injured  the  fruit  trees  and  shrubbery :  Held,  that 
defendant  was  liable  for  taking  and  using  the  corn-stalks,  and  for  the 
injury  to  the  trees  and  shrubbery. 

Appeal  from  Fremont  Circuit  Court. 

Thursday,  June  6. 

The  petition  contains  three  counts : 

"1.  Charging  that  the  defendants  unlawfully  and  with 
force  entered  the  premises  of  plaintiff,  with  a  large  number 
of  cattle,  and  trod  down,  ate  up  and  destroyed  the  grass, 
fruit  trees,  and  shrubbery  there  growing,  and  injured  and 
destroyed  the  buildings  and  improvements  thereon. 

"2.  That  defendants  unla^'fuUy  entered  said  premises, 
and  took  and  carried  away,  and  converted  to  their  own  use, 
six  hundred  and  forty  bushels  of  plaintiff's  com. 

"3.  That  defendants  took  and  carried  away  from  said 
premises,  and  converted  to  their  own  use,  corn-stalks  and 
fodder  belonging  to  the  plaintiff. " 

The  answer  was  a  general  denial.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  plaintiff.  Defendants 
appeal. 

Stow  dc  Hammond,  for  appellant. 

Reed  dt  Ellis,  for  appellee. 

KoTHRocK,  Gh.  J. — There  was  evidence  tending  to  show  that 

plaintiff  leased  the  premises  for  the  year  1874  to  one  Smith, 

1.  LAVDLomD     and  that  Smith  put  one  Brownell  in  possession ; 

damagte"  '      that  plaintiff  was  to  have  all  the  com-stcdks 

Vol.  xlvui — 31 
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grown  on  the  land ;  that  Brownell  sold  out  his  crop  of  coru 
to  dt^feiidants  and  gave  possession  to  them  in  October,  1874; 
that  deftmdants  turned  into  the  inclosure  some  twenty  or 
twentj'five  cattle,  and  pastured  the  stalks,  and  said  cattle 
destroyed  fruit  trees,  shrubbery,  etc. 

The  court  instructed  the  jury  as  follows : 

"3,  If  you  find  from  the  evidence  that  by  the  terms  of 
the  contract  between  plaintiff  and  Ijis  tenant.  Smith,  plaintiff 
was  to  have  all  the  corn-stalks  grown  on  the  premises,  raised 
and  cultivated  by  said  tenant,  and  should  also  find  thai 
defendants  got  said  stalks,  either *by  pasturing  the  same  or 
cutting  and  hauling  the  same  from  said  premises,  then  you 
should  find  for  the  plaintiff,  on  this  part  of  his  claim,  and 
return  a  verdict  for  him  fpr  the  value  of  said  stalks  so  taken 
by  defendauts.  Should  you  not  find  the  foregoing  facts,  you 
should  allow  plaintiff  nothing  on  this  part  of  his  claim. 

"4,  If  you  find  from  the  evidence  that  the  defendants 
turned  their  cattle  into  plaintiff's  field,  as  alleged  by  plaintiff, 
in  the  firgt  count  of  his  petition,  and  that  said  cattle,  while 
so  in  said  field,  injured  the  trees,  shrubbery  or  buildings  on 
said  premises,  then  you  should  find  for  the  plaintiff,  on  this  part 
of  his  claim,  and  should  allow  the  amount  of  the  damage 
wliiuh  said  cattle  did  to  said  premises." 

To  the  giving  of  these  instructions  the  defendants  excepted, 
and  asked  the  court  to  instruct  the  jury  as  follows : 

*M.  If  the  defendants  entered  upon  the  possession  of  the 
premises  with  and  by  the  consent  of  the  party  actually  in  pos- 
BesHion,  it  m  not  trespass,  and  the  defendants  are  not  liable  as 
trespassers. 

"4.  Unless  you  find  that  there  has  been  a  promise  on  the 
part  of  the  defendants  to  keep  the  fences  and  premises  in 
queytiou  ixx  repair,  they  cannot  be  held  liable  to  the  plaintiff 
in  this  action  for  a  trespass  upon  the  premises  in  queetiaa 
during  the  term  of  the  lease." 

The  court  refused  the  instructions  asked. 
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It  is  urged  that  plaintiif  cannot  maintain  the  action  because 
it  is  in  the  nature  of  trespass,  and  he  was  not  in  possession  of 
the  land,  and  it  is  not  shown  that  there  was  any  wrongful 
entry.  But  the  evidence  shows  that  plaintiff  leased  to  Smith, 
and  Brownell  raised  the  crop  and  sold  it  to  the  defendants, 
and  it  does  not  appear  that  defendants  purchased  the  corn- 
stalks of  Brownell.  Under  this  state  of  facts  defendants  are 
liable  to  plaintiff  for  taking  and  using  the  stalks,  and  for 
injury  to  the  trees,  fences,  shrubbery,  etc.  They  took  what- 
ever rights  Smith  or  Brownell  had,  and  could  take  no  more, 
and  are  liable  to  plaintiff  as  wrong-doers  for  any  injury  to  his 
lights.  They  had  the  right  to  remove  the  crop,  but  no  right 
to  injure  the  premises. 

Affirmed. 


Doughty  v.  Paige. 


Attorney :  contract  :  custom.  The  custom  of  the  attorneys  of  a  cer- 
tain county  to  hold  themselves  responsible  for  sheriffs'  fees,  in  cases 
wherein  they  were  employed,  did  not  subject  an  attorney  to  lia- 
bility therefor,  in  the  absence  of  an  express  agreement,  or  of  proof 
that  the  attorneys  were  accustomed  to  pay  for  such  services  regard- 
less of  the  responsibility  of  their  clients. 

PRINCIPAL  AND  AGENT.    The  fact  that  the   attorney  con- 


tracted for  such  services  did  not  render  him  liable,  since  he  made 
the  employment  in  the  capacity  of  agent  of  his  client. 

Appeal  from  Pottawattamie  District  Court. 

Thursday,  June  6. 

The  plaintiff  was  formerly  sheriff  of  Pottawattamie  county, 
and,  as  such  officer,  served  notices  and  performed  other  ser- 
vices in  cases  pending  in  the  District  and  Circuit  Courts  for 
persons  for  whom  the  defendant  was  acting  as  attorney.  The 
petition  avers  that  the  plaintiff's  fees  for  such  services  were 
charged  to  the  defendant ;  Ijhat  he  consented  thereto,  and  prom* 


Digitized  by  LjOOQIC 


484  SUPREME  COURT  OF  IOWA. 

Doughty  V.  Paige. 

ised  to  pay  the  same;  that  it  was  customary* to  charge  such 
fees  to  attorneys,  of  which  custom  the  defendant  was  informed. 
There  was  a  trial  without  a  jury,  and  judgment  for  defend- 
ant.    Plaintiflf  appeals. 

Sapp  d  Lyman,  for  appellant. 

G.  A.  Holmes,  for  appellee. 

Adams,  J. — I.  The  plaintiff  was  examined  as  a  witness  in 
his  own  behalf,  and  his  counsel  aqked  him,  among  other  ques- 
1.  ATTORKEY :  tious,  thc  foUowiug :  "  State  whether  or  not  it  was 
custom.  *  generally  customary  among  the  attorneys  of  the 
Pottawattamie  county  bar,  at  that  time,  to  become  responsible 
to  you  for  fees  in  cases  in  which  they  were  attorneys?"  To 
this  question  the  defendant  objected  as  immaterial,  and  the 
objection  was  sustained.  In  our  opinion  the  question  was 
immaterial.  We  think  that  the  defendant  would  not  have 
been  bound  by  such  custom  if  it  had  been  proven.  If  the 
attorneys  at  that  bar  were  accustomed  to  become  responsible 
for  fees,  within  the  meaning  of  the  question  as  we  understand 
it,  it  was  because  they  expressly  so  contracted.  But  a  custom 
on  the  part  of  certain  individuals  to  make  certain  express 
contracts  would  not  establish  an  implied  contract.  Acts  may 
be  interpreted  in  the  light  of  custom  for  the  purpose  of  raising 
an  implied  contract,  and  a  contract,  whether  express  or  implied, 
may  be  interpreted  in  the  light  of  custpm,  for  the  purpose  of 
determining  its  nature  or  extent,  where  they  would  otherwise 
be  doubtful ;  but  this,  we  believe,  is  about  the  extent  of  the 
oflSce  of  custom. 

But  plaintiff  claims  that,  aside  from  the  custom  on  the 
part  of  the  Pottawattamie  county  attorneys  to  agree  to  become 
responsible  for  sheriffs'  fees,  there  was  a  custom  of  paying 
sheriffs  independent  of  an  express  agreement,  and  that  the 
evidence  so  shows.  It  is  urged,  therefore,  that  the*defend- 
ant's  acts  in  employing  him,  interpreted  in  the  light  of  sneh 
custom,  raised  an  implied  contract  to  pay  him.     Before  wa 
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could  hold  that  the  defendant's,  acts  had  that  effect,  it  should 
be  made  to  appear  to  us,  at  least,  that  the  attorneys  were 
accustomed  to  pay,  not  only  in  the  absence  of  an  express 
agreement,  but  regardless  of  the  responsibility  of  their  clients, 
and  whether  they  had  money  in  their  hands  or  not,  belonging 
to  their  clients,  and  that  such  practice  was  uniform  and  of 
long  standing.     The  evidence  introduced  falls  short  of  this. 

II.  The  plaintiff  further  claims  that  there  was  an  express 
ag):eement  by  the  defendant  to  become  responsible.  On  this 
point  the  evidence  is  conflicting,  and  if  we  should  concede 
that  the  preponderance  is  in  favor  of  plaintiff,  as  his  counsel 
claim,  it  would  not  justify  us  in  disturbing  the  judgment. 

III.  In  further  support  of  plaintiff's  claim,  our  attention 
is  called  to  section  3837  of  the  Code,  which  is  in  these  words : 
2. :  prin-  "When  no  other  provision  is  made  therefor,  the 

clpal  and  , 

agent.  party  requiring  any  service  shall   pay  the   fees 

therefor,  upon  the  same  being  rendered,  and  a  bill  of  particu- 
lars being  presented,  if  required. "  It  is  claimed  that  where 
a  sheriff  renders  service  for  a  litigant  upon  the  requirement 
of  his  attorney  the  attorney  is  the  party  requiring  the  ser- 
vice. It  appears  to  us,  however,  that  the  attorney  is  merely 
the  agent  of  the  party  requiring  the  service,  and,  his  agency 
being  known,  he  cannot,  according  to  well  established  rules 
of  law,  be  held  liable  in  the  absence  of  an  express  contract 
to  that  effect.  In  Jtidson  v.  Oray,  11  N.  Y.,  411,  Seldbn,  J., 
said :  "It  is  a  well  settled  rule  of  the  common  law  that, 
where  one  person  contracts  as  the  agent  of  another,  and  the 
fact  of  his  agency  is  known  to  the  person  with  whom  he  con- 
tracts, the  principal  alone  is  liable,  and  not  the  agent. "  This 
rule  is  directly  applicable  to  the  case  of  attorney  and  client, 
and  has  been  so  applied  whenever  the  question  has  arisen, 
except  in  the  State  of  New  York.  Wires  v.  Briggs,  5  Vt., 
101 ;  Maddox  v.  Cranch,  4  Har.  <fc  McHen.,  343 ;  Morse  i\ 
Porter,  13  Serg.  &  Rawle,  100;  and  Preston  v.  Preston,  3 
Doug.,  292. 

Affibbied. 
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Spukrier  v.  Wirtner. 

1.  HigllWfty  :  APPEAL  FROM    ASSESSMENT   OF   DAMAGES.      Notice  of  appeal 

from  a.u  ussessment  of  damages  for  the  establishment  of  a  highway 
must  be  served  within  twenty  days,  not  only  upon  the  county  audi- 
tor, but  nlso  upon  the  applicant  for  damages,  and  if  such  notice  it 
not  served  upon  the  latter  within  the  time  the  appeal  cannot  be 
regarded  as  perfected. 

2.  ;    :    APPEARANCE.    The  voluntary    appearance  in  the 

Circuit  Court  of  the  applicant,  who  has  not  been  served  with  notice 
as  required  by  statute,  for  the  purpose  of  moving  to  dismiss  the 
appeal,  does   not  constitute  a  waiver  of  the  requirement  of  the 

statute. 

3.  :    :    :    Robertson  f>.  The  Eldora  BaUraad  and  Ofd 


Companifj  27  Iowa,  245,  construed  and  explained. 

Appeal  from  Johnson  Circuit  Court. 

Thursday,  June  6. 

The  defendant,  Wirtner,  filed  in  the  office  of  the  county 
auditor  a  petition  asking  for  a  change  in  a  highway.  The 
plaintiff,  Spurrier,  filed  a  remonstrance,  with  a  claim  for  dam- 
ages. Upon  a  hearing  before  the  board  of  supervisors,  the 
prayer  of  the  petition  was  granted,  upon  the  payment  of  the 
damages  claimed  to  have  been  sustained  by  Spurrier,  and 
assesaed  at  one  hundred  and  seventy-five  dollars  and  costs. 
Afterwarda,  and  within  the  twenty  days  allowed  for  an  appeal 
from  the  assessment  of  damages,  Wirtner  served  a  notice  of 
appeal  upon  the  county  auditor,  and  filed  a  bond,  but  did  not, 
within  the  twenty  days,  serve  a  notice  of  appeal  upon  the 
claimant,  Spurrier,  but  served  a  notice  upon  him  after  the 
expiration  of  the  twenty  days.  The  claimant.  Spurrier, 
appeared  in  the  Circuit  Court  and  moved  to  dismiss  the  appeal, 
upon  the  ground  that  timely  notice  of  appeal  was  not  served 
upon  him.  The  court  sustained  the  motion.  Defendant 
appeals. 
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W.  F.  Conklin  and  FairaU,  Banordon  d  Banck,  for  appel- 
lant. 

Robinson  dt  Patterson^  for  appellee. 

Adams,  J, — ^The  appellant  claims — First,  that  the  appeal 
was  perfected  without  notice  upon  the  claimant ;  and,  second^ 
if  not,  that  the  defect  was  cured  by  the  claimant's  appearing 
in  the  appellate  court  and  filing  a  motion  to  dismiss. 

The  statute  points  out  specifically  how  an  appeal  is  to  be 

taken  in  such  a  case.     Code,  §  960,     Notice  of  appeal  must 

be  served  within  twenty  days  upon  the  county 

SlwSmeSrof    auditor  and  applicant  for  damages.     The  appeal 

damages.         cauuot  be  regarded  as  perfected  until  the  statute 

is  complied  with. 

The  point,  however,  upon  which  appellant  seems  especially 
to  rely  is  the  appellee's  voluntary  appearance,  and  we  have 

2  . .  presented  for  our   decision  the   question  as  to 

appearance,  'whether  the  Voluntary  appearance  of  the  appellee 
in  the  appellate  court,  for  the  mere  purpose  of  moving  to  dis- 
miss, upon  the  ground  that  the  notice  of  appeal  was  not 
served  within  the  time  required  by  statute,  is  to  be  regarded  as 
a  waiver  of  the  failure  to  appeal  within  the  time  required.  It 
is  e\ddent  that  the  rule  in  regard  to  an  original  notice,  whose 
only  office  is  to  bring  a  defendant  into  court  to  answer  to  a 
petition  duly  filed,  has  no  proper  application  to  this  case.  If 
the  service  is  not  sufficient  to  require  the  defendant  to  answer 
to  the  next  term,  other  serv^ice  can  be  made.  If  the  defendant 
voluntarily  appears,  he  has  notice,  the  only  question  which 
concerns  him  being  as  to  the  term  at  which  he  should  be 
required  to  answer,  and,  as  to  that,  the  court  may  make  the 
proper  order  in  view  of  the  circumstances.  If  an  appeal  is 
not  taken  within  the  time  required  by  statute,  the  adjudica- 
tion becomes  absolute.  The  successful  party  has  a  right  to 
80  consider  it,  and  govern  himself  accordingly.  Any  attempt 
to  disturb  that  adjudication  by  appeal,  he  has  a  right  to 
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reskt  at  the  threshold.  A  want  of  notice  is  not  waived  bj 
appearance  where  notice  is  jurisdictional,  except  where  a  sub- 
sequent notice  would  have  the  effect  to  give  jurisdiction. 

The  appellant  claims  that  a  contrary  doctrine  was  held  in 
Mohertson  t\  Tlie  Eldora  Railroad  d  Coal  Company ,  27  Iowa,  245. 

3 , .  In  that  case  there  was  an  appeal  from  a  railroad 

right  of  way  assessment.  Notice  of  appeal  was 
served  upon  one  of  the  directors  of  the  defendant  company. 
Mr.  Justice  Beck,  who  wrote  the  opinion,  thought  the  service 
good.  The  majority,  without  expressing  any  opinion  upon 
that  point,  thought  the  notice  was  waived  by  a  voluntary 
appearance  of  the  company.  It  does  not  appear  to  have  been 
strictly  necessary  to  rule  upon  the  effect  of  the  appearance, 
and  the  view  of  the  majority  of  the  court,  as  indicated  in 
the  opinion,  can  hardly  be  regarded  as  having  the  force  of 
authority. 

In  our  opinion  the  motion  to  dismiss  was  properly  sus- 
tained. 

Affirmed. 


*___  The  Dblawarb  County  Bane  v.  Duncombe. 

j  1^  ^  1,  Flrading :  dehubrbb.    It  is  not  competent  to  assail  the  paragraphs  of 

\^^    SH  a  pleading  by  demurrer,  the  demurrer  being  proper  only  when  it 

^  ^  attacks  the  legal  sufficiency  of  the  whole  pleading  or  a  count  thereof. 

Ills  *5rti  '*■  ^***io«'  oPENmo  AND  CLOsiNo.    Where  it  is  apparent  that  upon  the 

principal  and  material  issues  the  defendant  has  the  burden  of  proof, 
tha  action  of  the  court  in  giving  him  the  opening  and  close  of  the 
cnsc  cannot  be  assigned  as  error. 

8.  FTAQdnlent  SepresenUtions :  evidence:  contract.  The  defendant, 
the  general  manager  of  a  railway  company,  made  a  contract  with 
L  for  the  grading  of  a  part  of  the  road,  and  I.  sub-let  some  of 
the  work  to  D.,  who,  having  performed  a  portion  of  what  he  had 
agreed  to  do,  by  a  fraudulent  collusion  with  the  engineer,  procured  the 
acceptance  of  a  draft  by  the  defendant  for  work  done  under  the  sub- 
contract, notwithBtanding  such  work  had  already  been  paid  for  by 
the  contractor:  Ildd,  in  an  action  upon  the  draft,  that  the  defend- 
ant might  be  permitted  to  testify  to  the  particulars  of  the  contract 
Let  ween  the  contractor  and  the  railway  company. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  489 

The  Delaware  County  Bank  v.  Dnncombe. 
— .    Eridence  to  establish  the  relation  in  which  defend- 


ant stood  to  the  railway  company,  was  not  incompetent. 

If.  ;    .    Proof  of  the  conversation  between  the  engineer, 

who  procured  the  acceptance  of  the  draft,  and  defendant  at  the  time 
the  draft  was  accepted,  was  admissible. 

6.  :    :    A  civil  engineer  was  properly  permitted  to  testify 

to  admeasurements  of  the  work  performed  under  the  sub-contract, 
notwithstanding  such  admeasurements  were  not  made  until  eight 
months  after  the  draft  was  drawn. 

7.  :  DRAFT :  DISHONOR  OP.  The  draft  having  bccu  scntto  a  local  bank 

for  collection  by  the  plaintiff,  which  held  it  as  collateral  for  advances 
to  be  made,  it  was  presented  to  defendant,  who  said  it  was  a  swindle, 
and  who  refused  to  pay  it.  After  that  plaintiff  made  all  the  advances 
upon  it,  upon  which  its  claim  of  ownership  was  based  :  Hsld,  that  the 
local  bank  was  the  agent  of  the  transmitting  bank,  and  that  the  latter 
was,  therefore,  charged  with  notice  of  dishonor,  and  any  defense 
which  would  be  valid  against  it  in  the  hands  of  the  sub-contractor 
was  also  valid  against  the  plaintiff. 

PRiNCiPAii  AND  AGENT.    It  was  proper  to  instruct  the  jury 


that,  to  make  available  the  defense  of  false  representations,  the 
defendant  must  show,  not  only  that  the  acceptance  was  obtained  by 
false  representations,  but  also  that  such  representations  were  known 
to  the  sub-contractor. 

Appeal  from  Webster  Circuit  Court. 

Friday,  June  7. 

The  plaintiff  claims  of  the  defendant  the  amount  of  a  draft 
which  the  defendant  accepted.  The  draft  is  dated  November 
22, 1873,  and,  with  the  indorsements  thereon,  is  as  follows : 

"John  P.  Duncombe,  General  Manager  of  I.  &  M.  E. : 

"Please  pay  to  the  order  of  S.  Denton  &  Co.  one  thousand 
five  himdred  and  twenty-seven  dollars  and  forty-one  cents, 
which  is  in  full  for  grading  contract  on  I.  &  M.  B.  up  to 
date. 

"Ingersoll  &  Co.,  Contractors, 

"per  L.  C.  Phelps,  Engineer.** 
"Accepted,  payable  December  20, 1873. 

"John  F.  Duncombe.** 
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**Pay  W.  H.  Seeds,  Cashier,  or  order. 

"S.  Denton  &  Co/ 

The  defendant  filed  an  answer  containing  nine  paragraphs, 
in  Bobstanee  as  follows : 

"1.  That  in  June,  1873,  defendant  made  a  verbal  contract 
^itli  J.  A.  Ingersoll,  through  her  agent,  D.  A.  Ingersoll,  to 
grade  the  Iowa  &  Minnesota  Railway  from  the  east  line  of 
Sac  county  to  Sac  City,  at  three  thousand  dollars  per  mile, 
payable  as  the  work  progressed  on  estimates  made,  out  of 
taxt^H  voted  to  aid  said  road;  said  Ingersoll  to  take  the  entire 
risk  (if  securing  his  pay  from  the  tax  voted,  and  to  wait  for 
the  balance  above  the  tax  until  it  could  be  earned,  and  to 
coinplete  the  work  during  the  year  1873. 

*':^,  That  S.  Denton  &  Co.  agreed  to  complete  four  miles 
of  fiaid  road  according  to  the  specifications  in  the  contract 
between  Ingersoll  and  said  railroad  company,  and  were  to 
receive  eleven  cents  per  yard  for  their  work,  ten  per  cent  of 
which  was  to  be  retained  out  of  their  pay  to  secure  the  per- 
formauce  of  their  contract. 

"3,  That  the  said  Denton  &  Co.  proceeded  with  theirwork 
iiiitil  it  was  nearly  completed,  the  entire  contract  amounting 
to  about  six  thousand  dollars,  and  it  requiring  about  the  sum 
of  two  thousand  dollars  to  complete  the  same,  and  that  they 
were  fidly  paid  at  the  time  they  stopped  work,  in  November, 
1873,  for  all  the  work  then  done  under  their  contract  with 
Ingersoll. 

"4.  That  S.  Denton  &  Co.  did  the  cheaper  portion  of  the 
work^  and  left  the  finishing,  and  one  long,  deep  slough,  which 
would  be  very  expensive  to  complete,  and  one  station  at  the 
crossing  of  Cedar  creek,  uncompleted ;  that  while  said  work  was 
in  this  condition  S.  Denton  &  Co.,  in  order  to  defraud  this 
defendimt,  combined  with  said  engineer,  and  induced  him  to 
report  to  this  defendant  that  said  work  was  completed,  and  to 
make  a  final  estimate  on  said  work,  which  S.  Denton  &  Co. 
and  said  engineer  knew  to  be  untrue,  and  to  contain  over  seven 
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thousand  yards  of  earth  more  than  was  done  by  said  S.  Den- 
ton &  Go. ;  that  said  S.  Denton  &  Go.  applied  to  the  con- 
tractor, Ingersoll,  to  make  a  settlement  with  S.  Denton  &  Go., 
which  IngersoU,  on  acooont  of  the  fraudulent  estimate,  and  on 
account  of  the  work  being  uncompleted,  and  on  account  of 
the  difficult  and  expensive  work  being  undone,  refused  to  do 
till  the  work  was  completed. 

"5.  That  IngersoU,  in  addition  to  the  payments  made  in 
full  on  said  work,  held  a  note  for  one  hundred  and  fifty  dol- 
lars, which  S.  Denton  &  Co.  agreed  should  be  applied  on  the 
payment  for  grading  under  their  contract. 

"6.  That  said  work  has  never  been  completed  by  S.  Den- 
ton &  Co.,  or  by  Ingersoll. 

"7.  That  when  said  S.  Denton  &  Co.  failed  to  procure 
IngersoU  to  collude  with  them  in  defrauding  said  railroad 
company,  he  procured  the  instrument  in  suit  to  be  executed 
by  said  engineer  in  the  name  of  said  Ingersoll,  without  any 
authority  or  consideration  whatsoever,  all  of  which  was  known 
to  S.  Denton  &  Go. ;  that  said  engineer,  at  the  instance  and 
request  of  said  Denton  &  Co.,  for  the  purpose  of  defrauding 
said  railroad  company  and  defendant,  represented  to  defend- 
ant that  said  work  of  S.  Denton  &  Co.  was  completed 
according  to  their  contract,  and  had  been  settled ;  that  the 
instrument  in  suit  represented  the  amount  due  them ;  that 
the  money  was  in  the  county  treasury  of  Sac  county  to  pay 
the  same,  and  that  it  was  necessary  to  have  the  instrument 
accepted  to  draw  the  money  from  the  county  treasury ;  that 
the  defendant,  relying  upon  and  induced  by  the  fraudulent 
statement  of  the  engineer,  wrote  upon  the  face  of  said  paper, 
without  reading  it  or  giving  it  any  examination,  the  accept- 
ance set  out  in  plaintiff's  petition. 

"8.  That  on  or  about  the  20th  day  of  December,  1873,  the 
defendant  first  learned  that  he  had  been  deceived ;  that  the 
representations  made  by  said  engineer  were  wholly  untrue ; 
that  the  instrument  was  fraudulently  procured,  without  con- 
sideration ;  that  S.  Denton  &  Co.  had  been  fully  paid  for  all 
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the  work  done  by  them,  and  .that  IngersoU  had  refused  to 
make  any  settlement. 

"9-  That  the  plaintiff  is  not  the  owner  of  the  claim  in  suit, 
and  never  paid  S.  Denton  &  Co.  any  consideration  therefor; 
thiit  .said  claim  was  left  by  said  S.  Denton  &  Co.  with  the  plaint- 
iff for  collection,  the  proceeds  when  collected  to  be  credited  t^ 
them  in  said  bank;  that  plaintiff  had  full  notice  of  the 
fact.s  herein  stated ;  that  when  said  defendant  refused  to  pay 
said  claim,  it  was,  over  two  years  since,  placed  in  the  hands 
of  an  attorney,  and  since  that  time  has  been  under  the  direc- 
tion and  control  of  S.  Denton  &  Co.,  and  this  suit  is  now 
brought  under  their  order  and  direction." 

The  defendant  denies  every  allegation  in  the  petition  not 
admitted.  The  plaintiff  demurred  to  each  of  the  paragraphs 
of  this  answer,  except  the  last,  denominating  them  counts  or 
divisions.  To  these  various  paragraphs  the  demurrer  assigned 
sixty-nine  objections.  The  court  overruled  the  demurrer,  to 
whieh  the  plaintiff  excepted.  The  cause  coming  on  for  trial 
the  court  gave  to  the  defendant  the  opening  and  closing  of  the 
ease,  to  which  the  plaintiff  excepted.  There  was  a  jury 
trial,  and  a  verdict  and  judgment  for  defendant.  The  plain- 
tiff appeals,  and  assigns  fift^  errors. 

Theodore  Hawley,  for  appellant. 

John  F,  Duncombe,  for  appellee. 

Day,  J. — I.  The  answer  of  defendant  contains  but  one 
count,  divided  into  nine  paragraphs.  The  demurrer  does  not 
i.PLKAOTNo:  assail  the  answer  as  a  whole,  but  presents  objec- 
deiiiiirrer.  tious  to  the  paragraphs,  treating  them  as  distinct 
counts,  and  is  based  upon  the  notion  that  each  should  contain 
a  defunse  to  plaintiff's  cause  of  action.  It  is  not  competent 
thus  to  assail  the  paragraphs  of  an  answer  by  demurrer. 
Hajtidcn  v.  Anderson,  17  Iowa,  158.  For  this  reason  the 
demnrrer  was  properly  overruled. 
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II.  The  action  of  the  court  in  allowing  the  defendant  the 
opening  and  close  of  the  case  is  assigned  as  error.  While 
2. practice:     the  answer  does  not  admit,  in  terms,  the  allega- 

clo^'iug^  ^^  tions  of  the  petition,  yet  it  is  apparent  that,  upon 
the  principal  and  material  issues  in  the  case,  the  burden  of 
proof  is  upon  the  defendant.  We  cannot  say  that  the  action 
of  the  court  in  this  regard  is  so  improper  or  prejudicial  to 
plaintiff  as  to  require  a  new  trial.  It  has  been  held  that  the 
action  of  the  court  in  refusing  to  allow  a  defendant  the  open- 
ing and  closing  cannot  be  assigned  as  error,  nor  made  the 
basis  of  an  appeal.     Goodpaster  v.  Voris,  8  Iowa,  339. 

III.  Many  errors  are  assigned  upon  the  rulings  respecting 
the  testimony.  To  dispose  of  them,  even  briefly,  will  occupy 
3  FRAunuLEKT  ^^^^  space.     The  defendant  was  asked  to  state 

j^^cli^ce^rcou!'  the  particulars  of  the  contract  between  the  railr 
tract.  ^^^^  company  and  J.  A.  Ingersoll.     The  plaintiff 

objected.  The  objection  was  overruled.  In  this  there  was 
no  error.  Denton  &  Co.  were  sub-contractors  under  Ingersoll. 
It  became  a  very  material  question  upon  the  trial  of  the 
case  whether  certain  unfinished  portions  of  the  work,  includ- 
ing the  long,  deep  slough  referred  to,  and  the  station  at 
the  crossing  of  Cedar  creek,  were  embraced  in  the  contract  of 
S.  Denton  &  Co.  Upon  this  question  there  is  a  direct  conflict 
of  evidence.  It  certainly  has  some  bearing  upon  this  ques- 
tion to  show  what  was  embraced  in  Ingersoll's  contract,  and 
what  price  she  was  to  receive.  From  this  the  jury  might 
determine  whether  it  would  be  reasonable  that  Ingersoll 
would  let  the  cheaper  portion  of  the  work  at  eleven  cents  per 
yard,  leaving  all  the  diflBcult  parts  for  another  contract,  as 
claimed  by  S.  Denton  &  Co.  This  view  disposes  of  several 
of  the  objections  made  to  the  testimony  of  the  defendant. 

rV.  Defendant  was  asked  how  much  he  advanced  under 
the  Ingersoll  contract.  The  plaintiff's  objection  to  this  ques- 
tion was. overruled.  The  defendant  answered  that  he  could 
not'  teU  how  much  he  advanced,  but  that  it  was  a  considerable 
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amount.  We  cannot  see  wherein  the  plaintiff  could  be  preju- 
diced by  this  answer. 

V.  The  defendant,  having  spoken  as  a  witness  of  the  con- 
tract of  S.  Denton  &  Co.  with  IngersoU,  said :  "I  knew  noth- 
ing of  the  contract  personally,  as  I  was  not  present  when  it 
was  made. "  Plaintiff  moved  to  strike  out  all  that  defendant 
said  respecting  the  Denton  contract,  for  the  reason  that  he 
states  he  did  not  learn  the  terms  of  that  contract  from  S. 
Denton  &  Co.,  or  from  the  plaintiff  in  this  suit.  The  motion 
was  overruled.  The  abstract  does  not  show  the  existence  of  the 
fact  assigned  as  an  objection.  Defendant  does  not  say  that  he 
did  not  learn  the  terms  of  the  contract  from  S.  Denton  &  Co. 
He  says :  "S.  Denton  &  Co.  had  the  contract  for  four  sections 
of  the  road,  commencing  about  four  miles  this  side  of  Sac 
City,  including  all  the  work  from  that  point  through  the 
depot  grounds,  and,  perhaps,  a  hundred  or  two  hundred  feet 
beyond.  I  do  not  remember  the  exact  amount,  as  I  learned 
from  the  parties."  The  parties  are  Ingersoll  and  S.  Denton 
&  Co. 

VI*     The  defendant  was  asked  what  officer  or  agent  of  the 

*.  — '-■ .    company  used  any  authority  to  accept  or  approve 

of  the  final  completion  of  the  work.  This  was  objected 
to  as  incompetent  or  immaterial,  unless  it  can  be  shown 
that  it  was  disclosed  to  S.  Denton  &  Co.  before  they  made 
their  contract.  The  objection  was  overruled,  and  the  wit- 
ness answered,  "No  one  but  myself."  This  testimony  may 
not  be  very  important,  and  perhaps  there  would  have  been 
no  substantial  prejudice  in  rejecting  it ;  still,  in  view  of  the 
fact  that  defendant  claims  he  was  induced  by  fraudulent  rep- 
resentations to  accept  the  draft,  we  think  it  is  not  improper 
to  show  the  relation  in  which  he  stood  to  the  company  and  to 
the  contract.  Evidence  of  such  fact  supplies  a  part  of  the 
history  of  the  case,  valuable,  at  least,  if  not  necessary  to  a 
full  comprehension  of  the  case.  We  are  satisfied  that  no  sub- 
itantial  prejudice  could  have  resulted  from  the  admission  of 
this  testimony. 
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Vn.  The  defendant  was  permitted  to  testify  to  a  conver- 
sation he  had  with  Phelps,  the  engineer  in  charge 
*  *  '  of  the  work,  at  the  time  the  draft  in  suit  was  ac- 
cepted. The  draft  was  presented  by  Phelps  to  the  defendant  for 
acceptance,  and  the  conversation  detailed  related  to  the  accept- 
ance, and  was  in  substance  that  it  was  for  S.  Denton  &  Co.'s 
final  estimate ;  that  the  matter  was  settled,  and  was  all  right. 
The  defendant  charges  a  combination  between  S.  Denton  & 
Ck).  and  Phelps,  the  engineer,  to  deceive  and  defraud  him, 
and  it  cannot  be  denied  that  there  is  evidence  tending  to  sup- 
port the  charge.  Under  the  issue  it  was  not  error  to  admit 
proof  of  what  Phelps  did  about  procuring  the  settlement. 
This  view  disposes  of  the  error  assigned  upon  overruling  the 
objection  to  the  testimony  of  Eichards,  and  the  cross-examina- 
tion of  Phelps. 

Vm.  It  is  insisted  that  the  court  erred  in  allowing  defend- 
ant to  testify  as  to  what  would  be  the  relative  cost  of  completing 
the  work,  to  that  already  done.  It  is  alleged  that  the  fraud 
consisted  in  doing  ttie  cheaper  portion  of  the  work,  and  repre- 
senting that  it  was  all  done.  The  relative  cost  of  that  com- 
pleted and  that  undone  bore  directly  upon  this  issue,  and  was 
properly  shown. 

IX.  The  plaintiflF  moved  to  suppress  twenty-three  answers 
or  parts  of  answers  in  the  deposition  of  D.  A.  Ingersoll,  which 
motion  was  overruled.  Upon  this  action  of  the  court  fifteen 
distinct  assignments  of  error  are  based.  No  argument  is 
made  upon  these  assignments,  except  that  plaintiff  insists 
that  the  court  erred  in  overruling  his  motion  to  suppress  por- 
tions of  the  depositions  of  D.  A.  Ingersoll,  and  asks  a  careful 
reading  of  this  portion  of  the  evidence,  satisfied  this  court 
will  have  no  difficulty  in  finding  error  sufficient  to  demand  the 
reversal  of  the  judgment.  It  is  no  part  of  the  duty  o(  this 
court  to  hunt  after  errors  for  the  reversal  of  a  case.  Unless 
prejudicial  error  affirmatively  appears,  causes  should  be 
affirmed.  Assignments  of  error  presented  in  so  general  a  way 
should  be  regarded  as  unargued,  and  hence  as  waived.     This 
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view  also  disposes  of  the  assignments  of  error  based  upon  the 
overruling  of  objections  to  the  testimony  of  W.  H.  Seeds.  We 
think,  however,  that  it  could  readily  be  shown  that  in  these 
respective  rulings  there  is  no  substantial  error.  These  views 
are  also  applicable  to  the  testimony  of  the  witnesses  Colbum 
and  Simmons. 

X.     One  N.  B.  Everts,  a  civil  engineer,  was  introduced  by 

6.  — : .    defendant  and  testified  as  to  measurements  which 

he  made  in  July,  1874,  of  the  work  done  by  Denton  &  Co. 
The  plaintiff  objected  that  this  testimony  was  incompetent  and 
immaterial,  because  the  measurements  were  made  nearly 
eight  months  after  the  draft  was  drawn.  This  fact  might 
affect  the  value  of  the  evidence,  but  not  its  competency  and 
materiality. 

XL  W.  H.  Seeds,  cashier  of  the  Delaware  County  Bank, 
testified  as  follows :     "The  way  said  bank  became  possessed 

7  .  jiraft:  o^  s^i^  draft  is  this :     At  the  time  of  taking  said 

dishouoi-of.    •  jj.^f^  tjjg  gj^  q{  g^  Denton  &  Co.,  composed  of 

S.  Denton  and  Alexander  Bently,  were  engaged  in  the  busi- 
ness of  buying  and  shipping  grain  from  Masonville  to  Chi- 
cago, and  had  been  for  some  time.  They  did  their  banking 
business  with  said  Delaware  County  Bank.  The  bank  was 
unwilling  to  do  their  business,  and  advance  to  said  firm 
money,  without  collateral  security.  Hence  the  draft  was 
turned  over  to  them  by  said  firm,  and  accepted  by  said  bank 
for  advances  to  be  made  to  said  firm.  At  about  the  31st  day 
of  December,  1873,  the  style  of  said  firm  changed  to  Bently 
&  Co.,  a  company  composed  of  Alexander  Bently  and  Samuel 
Denton,  the  same  parties  composing  the  firm  of  S.  Denton  & 
Co.,  to  whom  said  bank  continued  to  advance  money  upon 
said  draft  until  the  27th  day  of  May,  1874.  Said  bank  had 
advanced  upon  said  draft  at  the  27th  day  of  May,  1874,  the 
sum  of  eleven  hundred  and  sixty-nine  dollars  and  ninety-two 
ceuta,  for  which  the  bank  had  no  other  security,  nor  have  at 
this  time."  There  is  no  other  testimony  at  all  in  conflict  with 
this  evidence.   The  evidence  further  shows  the  following  facts : 
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The  bank  became  possessed  of  the  draft  on  the  11th  day  of 
December,  1873.  The  books  of  the  bank  show  a  balance  in* 
favor  of  S.  Deftton  &  Co.,  on  the  22d  day  of  December,  1873, 
of  one  dollar  and  nme  cents.  On  the  31st  day  of  Decem- 
ber, 1873,  an  account  was  opened  with  Bently  &  Co.  On  the 
7th  day  of  January,  1874,  there  was  a  balance  in  favor  of 
Bently  &  Co.  of  eleven  dollars  and  ninety  cents.  On  the  8th 
day  of  January,  1874,  the  account  was  overdrawn,  for  the 
first  time,  to  the  extent  of  three  hundred  and  seventy-eight 
dollars  and  eighty-five  cents.  On  the  5th  day  of  February, 
1874,  Bently  &  Co.  were  indebted  to  the  bank  one  hundred 
and  seventy-two  dollars  and  eighty-eight  cents.  On  that 
day  they  drew  upon  check  five  hundred  dollars,  and  con- 
tinued to  draw  out  until  March  29,  1874,  when  the  account 
stood  against  them  one  thousand  one  hundred  and  sixty-nine 
dollars  and  ninety-two  cents.  During  this  time  their  deal- 
ings with  the  bank  amounted  to  thirteen  thousand  four  hun- 
dred and  seventy-three  dollars  and  seventy-seven  cents. 
Neither  S.  Denton  &  Co.  nor  Bently  &  Co.  have  any  credit 
upon  the  books  of  the  bank  for  the  draft  in  suit. 

•  The  articles  of  incorporation  of  plaintiff  contain  the  follow- 
ing provision :  "If  any  bill  or  note  belonging  to  the  bank  shall 
not  be  paid  before  three  o'clock  p.  m.  on  the  last  day  of  grace, 
such  bill  or  note  shall  be  forthvidth  protested,  and,  while  such 
bill  or  note  remain  unpaid,  no  discount  or  accommodation 
shall  be  granted  to  any  drawer,  acceptor  or  indorser  of  the 
same."  In  the  latter  part  of  November,  or  the  first  part  of 
December,  1873,  the  draft  in  question  was  sent  to  the  First 
National  Bank  of  Fort  Dodge  for  collection,  with  orders  not  to 
protest,  but  to  return  if  not  paid.  The  defendant  was  notified 
by  the  First  National  Bank  that  they  held  the  note  for  collec- 
tion, and  he  refused  to  pay  it. 

On  the  9th  day  of  January,  1874,  plaintiff  directed  the 
cashier  of  the  First  National  Bank  of  Fort  Dodge  as  follows : 
"Please  present  the  accepted  draft  to  Mr.  Duncombe  for  pay- 
ment once  more,  and  if  not  paid  within  five  days  please  give 
Vol.  XLvm — 32 
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the  same  to  Mr.  Hawley,  attorney  at  law,  for  collection,  and 
have  it  collected  as  soon  as  possible."  Mr.  Hawley  recei?ed 
the  draft  for  collection  about  the  13th  day  of  January,  1874, 
but  suit  was  not  commenced  until  the  20th  day  of  December, 
1875.  The  draft,  as  we  have  seen,  was  payable  on  the  20th 
day  of  December,  1873.  No  advancement  was  made  by  the 
plaintiff  to  Bently  &  Co.,  on  the  faith  of  this  draft,  before  the 
8th  day  of  January,  1874.  The  draft  was  then  dishonored 
paper.  The  First  National  Bank  of  Fort  Dodge,  as  agent  of 
plaintiff  for  the  collection  of  the  note,  and  while  engaged  in 
the  business  of  their  agency,  were  informed  by  Duncombe 
that  he  would  not  pay  the  draft,  and  that  it  was  a  swindle. 
The  knowledge  of  the  agent  thus  acquired  was  the  knowledge 
of  the  plaintiffs,  the  principals;  so  that  the  plaintiffs  made 
the  first  advancements  upon  this  draft  after  it  was  dishonored, 
aud  after  they  were  affected  with  notice  that  the  acceptor 
refused  to  pay  it.  Not  only  so,  but  they  made  the  advance- 
ment in  violation  of  the  provisions  of  their  articles  of  incor- 
poration, which  provide  no  discount  or  accommodation  shall 
be  granted  any  indorser  of  a  bill  belonging  to  the  bank,  not 
paid  before  3  o'clock  p.  m.  of  the  last  day  of  grace. 

If  plaintiffs  had  bought  the  draft  on  the  8th  day  of  Janu- 
ary, 1874,  they  would  hold  it  as  dishonored  paper,  subject  to 
aU  the  equities  growing  out  of  the  transaction  existing  between 
tlio  acceptor  and  the  payee.  It  cannot  be  claimed  that  the 
undisputed  facts  of  this  case  place  the  plaintiffs  in  any  better 
position.  Upon  this  branch  of  the  case  the  court  instructed 
the  jury  as  follows :  "The  draft  or  acceptance  having  been 
assigned  or  indorsed  to  the  plaintiff  as  collateral  security  for 
money  to  be  advanced  to  Denton  &  Co.,  and  the  money  hav- 
ing been  repaid,  except  the  advances  which  were  made  after 
the  maturity  of  the  acceptance,  I  direct  you  that  any  defense 
which  has  been  sustained  against  it  in  the  hands  of  Denton 
&  Co.  will  be  equally  good  against  it  in  the  hands  of  plaintiff." 
As  applied  to  the  established  facts  of  this  case,  this  instruc- 
tion, we  think,  is  correct.    The  foregoing  view  also  disposes 
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of  the  alleged  error  in  refusing  to  give  the  first  instruction 
asked  by  the  plaintiff. 

Xn.  The  plaintiff  insists  that  the  court  erred  in  refusing 
8. :prin-  to  give  the  third  instruction  asked,  as  follows: 

cipal  aind 

*gent.  "If  the  jury  find  from  the  evidence  that  S.  Den- 

ton &  Co.  did  work  on  the  railroad  in  question  for  IngersoU  & 
Phelps,  or  Ingersoll,  and  that  in  settlement  for  said  work 
IngersoU,  or  Ingersoll  &  Phelps,  agreed  to  give  them  a  draft 
accepted  by  defendant,  and,  in  carrying  out  said  agreement, 
Phelps  drew  the  draft  in  suit,  and  presented  it  to  the  defend- 
ant, who  accepted  it,  after  which  Phelps  delivered  it,  so 
accepted,  to  S.  Denton  &  Co.,  then  Phelps,  in  so  drawing 
said  draft,  and  presenting  it  to  defendant  for  acceptance,  was 
not  an  agent  for  Denton  &  Co.  for  that  purpose."  The  court 
gave  the  following  instruction : 

"6.  In  order  to  make  available  the  defense  of  false  repre- 
sentations, it  will  be  necessary  for  the  defendant  to  show,  not 
only  that  the  acceptance  was  obtained  by  false  representa- 
tions made  by  Phelps,  but  that  Denton  &  Co.,  or  one  of  them, 
knew  it  had  been  so  obtained.  In  other  words,  the  fact  that 
Phelps  obtained  the  acceptance  of  the  draft,  not  being  the 
agent  qf  Denton  &  Co.,  will  not  of  itself  be  evidence  that 
Denton  &  Co.  knew  of  the  representations,  if  any  were  made ; 
but  you  may  consider  the  relations  of  the  parties,  Denton  &  Co. 
and  Phelps,  with  all  the  evidence  tending  to  show  what  actual 
knowledge  Denton  &  Co.  had  of  the  manner  of  procuring  the 
acceptance,  and  determine  the  question  of  their  knowledge  as 
shall  appear  from  the  preponderance  of  the  evidence." 

This  instruction  is  based  upon  the  theory  that  Phelps  was 
not  the  agent  of  Denton  &  Co.,  for,  if  he  was  their  agent,  his 
knowledge  and  acts  would  be  theirs,  and  it  would  not  be 
necessary  to  prove  that  they  knew  that  the  acceptance  was 
obtained  by  false  representations.  In  view  of  the  instruction 
given,  there  was  no  ei:ror  in  refusing  that  asked.  For  the 
same  reason  there  was  no  prejudicial  error  in  refusing  to  give 
the  fourth  instruction  asked. 
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XIII.  The  plain  tiflf  assigns  as  error  the  refusal  of  the 
court  to  give  the  fifth  instruction  asked,  which  is  as  follows: 
"The  plaintiff  having  sent  the  draft  in  suit  to  the  First  National 
Bank  of  Fort  Dodge  for  collection,  this  did  not  constitute  the 
First  National  Bank  of  Fort  Dodge  agents  for  plaintiff,  so 
that  knowledge  of  the  infirmities  in  this  draft,  communicated  to 
the  First  National  Bank,  would  be  knowledge  of  the  same  to 
the  plaintiff." 

This  point  has  been  anticipated  to  some  extent.  The  First 
National  Bank  of  Fort  Dodge  was  the  agent  of  plaintiff  for 
the  collection  of  the  draft.  Whatever  knowledge  the  bank 
acquired  respecting  the  draft  was  obtained  from  the  defendant 
when  they  were  actively  engaged  about  the  collection  of  the 
draft,  and  was  naturally  elicited  by  such  efforts.  The  knowl- 
edge of  the  agent,  thus  obtained,  is  the  knowledge  of  the 
principal.  The  principle  of  the  sixth  instruction  asked  is 
embraced  in  and  covered  by  the  eighth  instruction  given. 

XIV.  Plaintiff  objects  to  so  much  of  the  fifth  instruction 
given  by  the  court,  and  set  out  above,  as  is  contained  in  the 
following  language :  "With  all  the  evidence  tending  to  show 
what  actual  knowledge  Denton  &  Co.  had."  It  is  claimed 
there  is  no  evidence  in  the  case  justifying  this  language.  It 
is  true  no  witness  directly  testified  that  Denton  &  Co.  had 
knowledge  of  the  circumstances  under  which  the  draft  was 
procured,  and  yet  we  feel  satisfied  that  the  evidence  does  tend 
to  show  that  Denton  &  Co.  had  such  knowledge. 

XV.  Appellant  complains  of  the  giving  of  the  sixth  instruc- 
tion, as  follows:  "If  Phelps,  in  order  to  procure  the  accept- 
ance, stated  to  the  defendant  that  Denton  &  Co.*s  contract 
had  been  completed,  and  that  the  money  was  in  the  treasury 
of  the  county  to  pay  the  draft  from  the  tax  voted  in  aid  of  the 
construction,  and  the  defendant  believed  the  same,  and  did 
not  know  to  the  contrary,  and,  relying  upon  the  statements  so 
made,  accepted  the  draft,  and  you  find  that  the  statements 
were  untrue,  and  that  Denton  &  Co.  took  the  draft  with 
knowledge  that  its  acceptance  had  been  obtained  upon  such 
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statements,  and  that  they  were  untrue,  your  verdict  will  be  for 
the  defendant."  It  is  claimed  that  this  instruction  is  so 
worded  as  to  convey  to  the  mind  of  the  jury  that  the  court 
intended  to  charge  them,  as  a  matter  of  fact,  that  the  defend- 
ant, in  accepting  the  draft,  relied  upon  the  statements  made 
by  Phelps.  It  is  apparent,  from  a  reading  of  the  instruction, 
that  this  criticism  is  not  well  grounded.  It  is  further  claimed 
that  there  is  no  proof  that  the  money  was  not  in  the  county 
treasury  to  pay  the  draft.  It  is  true  there  is  no  direct  proof 
"of  this  fact,  but  it  may,  we  think,  be  inferred  from  the  fact 
that  S.  Denton  &  Co.,  as  Samuel  Denton  testifies,  would  not 
agree  to  accept  a  draft  upon  Duncombe  unless  he  would  accept 
it  personally. 

We  discover  in  the  whole  record  no  error  justifying  a  reversal 
of  the  case. 

Affibmed. 


The  State  v.  O'Mallt.  |  «  «96| 

1.  CriadiiAl  Lftw:  pleading.  An  indictment  charging  the  defendant  with 
«« wilfully  and  maliciously  verbally  threatening  to  kill  and  murder  " 
another  \b  sufficient,  notwithstanding  it  does  not  set  out  the  words 
used. 


2.  : .    The  gist  of  the  offense  being  the  threat,  the  fact  that 

it  was  directed  against  two  persons  would  not  constitute  it  two 
offenses. 

Appeal  from  Fayette  District  Court. 

Friday,  June  7. 

The  defendant  was  indicted  for  threatening  verbally  to  kill 
Zenana  Staats  and  F.  S.  Wood,  with  the  intention  of  thereby 
causing  them  to  leave  their  home  against  their  will.  Upon  a 
triaJ  he  was  convicted,  and  fined  in  the  sum  of  ten  dollars. 
He  now  appeals  to  this  court. 
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Aimworth  d  Hobson  and  Rickel  dc  Clements,  for  appellant. 
J,  F,  McJunkin,  Attorney  General,  for  the  State. 

Beck,  J. — I.  Counsel  for  the  defendant  insist  that  the 
indictment  is  bad  for  the  reason  that,  as  it  does  not  set  oat  the 
J  cftiMm^L  threatening  words  used  by  defendant,  it  alleges  a 
1*1^ :  pk^ading.  jggjj^i  conclusion.  The  language  of  the  indictment 
is,  that  defendant  did  "wilfully  and  maliciously  verbally 
threaten  to  kill  and  murder  Zenana  Staats  and  F.  S.  Wood." 
This  is  not  the  allegation  of  a  legal  conclusion,  but  of  the  act 
of  defendant,  and  is  suflScient  without  setting  out  the  words 
usedp  The  words  of  the  defendant  were  not  the  gist  of  the 
offense,  which  is  found  in  the  intention  of  defendant  to  con- 
vej  thereby  a  threat.  The  threat  should  be  averred,  and 
may  be  shown  by  the  words  used. 

II.  It  is  insisted  the  indictment  charges  two  offenses, 
inasiuuch  as  it  is  alleged  that  the  threat  was  made  against 

2. — ■■ .    two  persons.     As  we  have  said,  the  gist  of  the 

offense  is  the  threat.  It  is  shown  to  have  been  directed  against 
two  persons.  Two  threats  are  not  alleged,  but  one  threat 
against  two  persons.     This  constitutes  but  one  offense. 

III,  It  is  urged  that  the  evidence  fails  to  show  a  threat 
against  two  persons.  We  think  there  was  testimony  to  that 
effect,  and  that  the  jury  were  authorized  so  to  find. 

^\^  The  defendant  asked  the  court  to  instruct  the  jury 
that  the  threat  charged  in  the  indictment  could  not  be  estab- 
lished by  proof  of  acts  other  than  words  spoken  or  written,  or 
printed  communication.  This  instruction  was  properly  refused, 
for  the  reason  that  it  is  erroneous,  and  therefore  would  have 
been,  if  given,  prejudicial  to  defendant.  The  indictment 
charges  the  threat  to  have  been  made  verbally,  and  could 
not  have  been  supported  by  evidence  of  a  written  or  printed 
communication. 

An  instruction  given  was  to  the  effect  that  to  authorize 
conviction  the  State  must  prove  the  threat  as  charged  in  the 
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indictment.  The  jury  were,  thereby,  sufficiently  informed 
that  menaces  by  gestures  or  the  like,  if  shown,  should  not  be 
considered  by  them. 

Y.     The  testimony  sufficiently  supports  the  verdict. 


AFFIBliED. 


Van  Brunt  &  Co.  v.  Matheb  bt  al. 

1.  PlMding :    statement  op  cause  op  action.    Under  the  Code  the  same 

cauiiC  of  action  may  be  stated  in  different  counts  and  in  different 
forms. 

2.  Partneriliip:    AUTHoniTY  op  partner;    PROMissoKf  note.    If  a  firm 

is  engaged  to  any  extent  in  making  collections,  even  though  that 
may  not  be  the  principal  business  of  the  partnership,  one  of  the 
partners  may  bind  the  firm  by  a  promissory  note  given  for  a  balance 
of  money  collected  by  it. 

Appeal  from  Winneshiek  District  Court. 

Friday,  June  7. 

Action  at  law  upon  a  promissory  note  executed  by  a  firm, 
of  which  defendants  were  copartners.  There  was  a  judg- 
ment for  plaintiff.     Defendant  Green  appeals. 

Stoneman  d  Chapin,  for  appellant. 

Brown  d  WeUingtony  for  appellees. 

Beck,  J. — T.     The  original  petition  declared  upon  a  prom- 
issory note  executed  by  E.  Mather  &  Co.,  and  averred  that 
defendants,  as  copartners,  constituted  that  firm. 
rao^S°of"Vcf     -An  amendment  to  the  petition,  called  an  addi- 
*^""'  tional   petition,  was  subsequently  filed,  alleging 

that  defendants  were  copartners,  and  as  such  received  from 
plaintiffs  certain  agricultural  implements  for  sale ;  that  the 
property  was  sold  by  defendants  and  promissory  notes  taken 
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in  pajioaent,  which  were  left  by  plaintiffs  with  the  firm  for 
collection^  and  were  by  the  firm  collected,  and  that  thereafter 
plaiBtiJfs  and  the  firm  had  a  settlement,  and  there  was  fonnd 
due  plaintiffs  an  amount  for  which  the  promissory  note  in 
suit  was  executed.  Thereupon  defendant  Green  asked  that 
plaintiffs  be  required  to  elect  on  which  cause  of  action  set  up 
in  their  petition  or  amended  petition  they  would  rely,  and  that 
the  other  be  stricken  out.  The  motion  was  overruled,  and 
this  action  of  the  court  constitutes  the  first  ground  of  objec- 
tion urged  upon  our  attention  by  defendant. 

If  it  be  conceded  that  the  petition,  as  amended,  presents  two 
causes  of  action,  it  is  not  for  that  reason  bad.  Under  the 
Code  the  same  cause  of  action  may  be  stated  in  different 
countB  and  in  different  forms.  The  practice  prescribed  in  the 
Revision  has  been  changed  in  this  respect  by  the  Code.  Pear- 
ton  V.  The  Milwaukee  d  St.  Paul  Railroad  Company,  45  Iowa, 
497,     The  ruling  of  the  court  below  was,  therefore,  correct. 

II.  It  is  urged  that  the  transaction  for  which  the  note  was 
given  was  not  within  the  scope  of  the  ousiness  of  the  firm, 
a,  FARTjruR-  The  testimony  shows  that  defendant  received  of 
ity  ufVartner :  plaintiffs  notcs  for  collection,  and  the  paper  in 
note.  suit  was  givou  for  money  collected  thereon.    The 

articles  of  copartnership  between  defendants  show  the  busi- 
ness of  the  firm  to  be  general  storage,  forwarding  and  com- 
mission, the  erecting  and  operating  of  a  grain  elevator,  and 
bmUling  and  doing  other  work  under  contract.  It  is  shown 
that  the  firm  did,  to  some  extent,  a  collection  business;  at 
least,  they  collected  notes  left  with  them  for  that  purpose, 
which  had  been  given  for  implements  and  machinery  sold  by 
them.  It  is  not  shown  that  plaintiffs,  or  any  other  persons 
doing  business  with  defendants,  had  knowledge  of  the  limita- 
tion of  their  business  as  above  stated.  As  it  is  shown  that 
the  finn  did  do  the  business  of  collection,  it  must  be  regarded, 
so  far  as  the  rights  of  plaintiffs  are  involved,  to  be  the  busi- 
ness of  the  firm.  Stanchfield  v.  Palmer,  4  G.  Greene,  23; 
Lindley  on  Partnership,  p.  192. 
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m.  It  is  next  nrged  that  the  firm  had  been  dissolved 
before  the  note  was  executed.  But  the  court  was  authorized 
to  find  from  the  testimony  the  contrary  conclusion  of  fact. 

lY.  The  conclusions  we  reach,  above  stated,  dispose  of  the 
case.  The  court  below  was  justified,  upon  the  testimony,  in 
finding  that  the  note  was  given  in  a  transaction  within  the  busi- 
ness of  the  firm,  as  prosecuted,  and  that  the  copartnership  had 
not  been  dissolved.  All  objections  not  noticed  above  are  dis- 
posed of  by  these  conclusions* 

Affirmed. 


Gray  v.  Lake  et  aIi. 


1.  H—d. :  ooNBmERiiTioN  :  FRAUD.  An  agreement  to  do  a  thing  is  a  suffi- 
cient consideration  to  support  a  deed,  even  tliougli,  as  a  matter  of 
fact,  tlie  agreement  is  never  performed.  Tlie  fact  that  a  purchaser 
from  the  grantee  believed  that  such  an  agreement  would  not  support 
the  deed,  and  that  it  never  would  be  performed,  would  not  make 
his  purchase  fraudulent,  or  invalidate  his  title. 

Appeal  from  Clinton  Circuit  Cov/rt» 

Friday,  June  7. 

Action  to  set  aside  a  conveyance  made  by  the  defendant 
Joseph  Willis  to  his  co-defendants  Benjamin  Lake  and  A.  L. 
Ankeny,  of  certain  land  in  the  city  of  Clinton.  The  land  for- 
merly belonged  to  one  Eunice  N.  Gray,  how  deceased.  Dur- 
ing her  life-time  she  executed  a  deed  to  the  plaintiff,  and  he 
claims  to  be  the  owner  of  the  same  under  such  deed.  The 
defendants  Lake  and  Ankeny  claim  to  derive  title  through 
a  deed  executed  by  Eunice  N.  Gray  to  Willis,  prior  to  the  exe- 
cution of  the  deed  by  her  to  the  plaintiff.  The  question  in 
this  case  is  as  to  the  validity  of  the  deed  to  Willis.  Other 
facts  are  stated  in  the  opinion.  Decree  for  defendants.  Plain- 
tiff appeals. 
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Gray  v.  Lake. 

D.  Oray,  for  appellant. 

Walter  I.  Hayes,  Geo.  B.  Young,  I.  Monroe,  and  W.  W. 

Stevens,  for  appellees. 

Adams,  J. — The  plaintiff  assails  the  deed  to  Willis  upon 
tbe  ground  that  it  was  without  consideration.  The  considera- 
1,  uerd:  con.  tiou  expressed  in  the  deed  is  one  dollar;  but  in 
i^aud.  fact  neither  that  nor  anything  else  was  paid.    At 

the  time  it  was  executed  Willis  agreed  to  furnish  his  grantor 
eeitain  fruit  trees  as  the  real  consideration  of  the  land;  but 
he  failed  to  perform  his  agreement.  This,  however,  did  not 
render  the  deed  void  as  for  want  of  consideration,  the  agree- 
ment itself  being  a  sufl&cient  consideration  to  support  the  deed. 
This  identical  question  has  been  adjudicated  between  the 
parties.  Lake  v.  Gray,  35  Iowa,  459.  The  plaintiff,  however, 
claims  that  since  the  decision  in  that  case  he  has  discovered 
fraud.  The  facts  upon  which  he  relies  are  that  Lake  and 
Aukeny  said,  before  they  purchased  of  Willis,  that  they  knew 
that  Willis'  title  was  worthless,  and  also  that  Willis  was 
■worthless,  and  unable  to  pay  the  consideration  agreed  to  be 
paid,  and  Lake  and  Ankeny  knew  it. 

A  statement  by  Lake  and  Ankeny  that  they  knew  WiUis' 
title  to  be  worthless  did  not  make  it  so,  nor  in  any  way  affect 
the  title  when  acquired  by  them.  If  they  made  such  state- 
ment they  believed  just  as  the  plaintiff  appears  at  one  time  to 
have  believed,  or  claimed  to  believe,  that  the  performance  by 
Willis  of  his  agreement  to  furnish  fruit  trees  was  necessary  as 
a  consideration  to  support  the  deed.  They  were  laboring 
tmder  a  mistake  of  law. 

Nor  is  their  title  to  be  affected  because  Willis  has  not  paid 
for  the  land  and  is  irresponsible,  and  Lake  and  Ankeny  knew 
it<  Nor  would  the  case  be  different  if  WiUis  sold  to  them 
without  any  intention  of  paying  for  the  land.  This  action  is 
not  brought  to  subject  the  land  to  the  payment  of  Willis* 
debt.    It  is  brought  upon  the  theory  that  Willis  never  owned 
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the  land,  and,  of  course,  never  owed  for  it.  But  this  question 
has  been  adjudicated  between  the  parties,  and  the  ground 
upon  which  the  plaintiff  seeks  to  stand  now  is  utterly  incon- 
sistent with  that  adjudication.  A  valid  title  having  passed  to 
Willis,  Lake  and  Ankeny  could  not  perpetrate  a  fraud  upon 

his  grantor  with  respect  to  such  title. 

Affibmed. 


paid,  under  protest,  taxes  which  should  not  have  been  assessed,  and 
the  board  of  supervisors  has  refused  to  refund  the  amount  so  paid, 
he  may  maintain  an  action  at  law  for  the  recovery  of  his  money. 

Appeal  from  Wapello  District  Con/rt. 

Friday,  June  7. 

The  plaintiff  avers  that  the  defendant  erroneously  and  ille- 
gally exacted  from  him  the  payment  of  certain  taxes,  and  he 
brings  this  action  to  recover  from  the  county  the  amount  thus 
paid.  The  plaintiff  is  the  owner  of  a  certain  lot  in  the  city 
of  Ottumwa,  in  Wapello  county,  upon  which  he  erected  a 
block  of  buildings,  commencing  in  August,  1875,  and  com- 
pleting it  in  March,  1876.  The  lot  was  duly  assessed  in  Jan- 
uary, 1875.  In  January,  1876,  the  block  of  buildings  in 
process  of  construction  upon  the  lot  was  assessed  at  five 
thousand  six  hundred  dollars,  and  added  to  the  amount  of 
the  plaintiff's  personal  assessment,  for  that  year.  The  assess- 
ment of  this  block,  the  plaintiff  claims,  was  illegal.  He  paid 
the  tax,  under  protest,  and  petitioned  the  board  of  supervisors 
for  an  order  on  the  coimty  treasurer  to  refund  it,  which  they 
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>  Taxation:    difrovehentb  upon  realty.      Improvements  upon  real  fi40 

property,  though  made  at  the  expense  of  the  personal  estate  of  the 
owner,  and  diminishing  the  amount  of  personalty  subject  to  taxa- 
tion, are  not  to  be  regarded  as  taxable  property  until  the  real  estate 
is  again  assessed  in  the  manner  provided  by  law. 

RECOVERY  OF  UNAUTHORIZED  PAYMENT.    Where  a  party  has 
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refused  to  grant.     Judgment  for  plaintiff  for  the  amount  paid. 
Defendant  appeals. 

D.  H,  Emery  and  John  B.  EnniSy  for  appellant. 

William  McNett,  for  appellee. 

Adams,  J. — I.  Personal  property  is  to  be  listed  and  as- 
sessed each  year,  and  real  property  each  odd  numbered  year. 
I  taxatiok:    Code,  §  812.     Between  the  1st  of  January,  1875, 

improvement  ^^^/*ii  i    •    i-t*  \     i 

upon  renity.  and  the  Ist  of  Jauuary,  1876,  the  plamtiff  had 
converted  about  five  thousand  six  hundred  dollars  of  his  per- 
gonal property  into  the  block  of  buildings  in  question.  The 
county  claimed  that  the  property  so  converted  should  not  be 
permitted  to  escape  taxation  altogether,  and  that  it  was  prop- 
erly assessable  in  some  form  in  January,  1876.  Section  812 
of  the  Code  provides  that  all  taxable  property  shall  be  taxed 
each  year.  The  property  in  question  was  not  taxable  as  real 
property  in  1876,  because,  as  real  property,  it  was  simply  an 
improvement  upon  the  lot,  which  was  not  assessable  until 
1877.  The  property  in  the  improvement,  then,  not  being  taxa- 
ble as  real  property  for  the  year  1876,  and  all  taxable  prop- 
erty being  taxable  each  year  by  express  provision  of  the 
section  cited,  it  is  claimed  by  the  county  that  the  improve- 
ment, for  the  purposes  of  taxation,  should  be  regarded  and 
assessed  as  personal  property. 

It  appears  to  us,  however,  that  the  provision  that  all  taxable 
property  shall  be  taxed  each  year  is  not  susceptible  of  the 
construction  which  the  county  would  put  upon  it.  Thd  money 
used  in  making  the  improvement  disappears  as  personal  prop- 
eiiiy,  and  the  result  of  the  expenditure  appears  as  real  prop: 
erty.  But  when  it  so  appears  it  has  become  indentified  with 
tlie  lot,  and  is  taxable  only  under  the  denomination  under 
which  the  lot  is  known.  The  lot  is  taxed  each  year,  although 
assessed  only  in  the  odd  numbered  years,  and  we  think  that 
that  satisfies  the  requirements  of  the  law.  In  one  sense  it  is 
true  the  improvement  made  in  the  odd  numbered  year  escapes 
taxation  for  one  year,  but  in  the  same  sense  property  escapes 
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taxation  where  for  any  cause  it  is  enhanced  in  value  during 
the  first  year  after  the  assessment  upon  which  the  taxes  are 
levied.  It  is  urged,  however,  by  the  county,  that  the  plaintiff's 
personal  property  has  become  less  by  reason  of  making  the 
improvement,  if  the  improvement  cannot  be  treated  as  personal 
property,  and  so  his  taxes  are  diminished,  while  his  property 
in  the  aggregate  remains  the  same.  But  this  results  from  the 
fact  that  his  personal  property  has  really  become  less,  and 
his  real  property,  under  the  denomination  under  which  alone 
it  is  assessable,  remains  the  same.  The  lot  in  question  was 
assessed  as  lot  14  in  Mill  donation  to  the  city  of  Ottumwa. 
After  the  improvement  was  made  the  property  was  still  lot  14 
in  the  said  Mill  donation,  and  was  assessable  only  as  such. 
To  hold  that  there  should  be  traced  out  and  assessed  as  per- 
sonal property,  in  the  even  numbered  years,  all  improvements 
upon  real  property  made  during  the  preceding  year,  would  be 
adopting  a  construction  of  the  statute  quite  different,  we  think, 
from  that  which  has  been  given  it  in  practice,  and  one  of 
which,  we  think,  it  is  not  properly  susceptible. 

As  to  the  provision  that  "all  taxable  property  shall  be 
taxed  each  year, "  we  think  it  may  be  said  that  the  enhanced 
value  of  real  estate  should  not  be  regarded  as  taxable  prop- 
erty until  the  real  estate  is  assessed  in  the  manner  which  the 
statute  provides. 

II.  It  is  claimed  by  the  county,  however,  that  the  plaintiff, 
even  if  he  was  entitled  to  have  his  taxes  refunded,  cannot 

2  ^ .  recover  in  this  action,  because  his  only  remedy 

li^n'^uThori^  was  by  appeal  from  the  action  of  the  board  of 
payment.  supervisors  in  refusing  to  grant  an  order  upon  the 
county  treasurer,  as  the  plaintiff  prayed.  It  is  Urgfed  that  at 
common  law  no  recovery  can  be  had  for  taxes  illegally  col- 
lected, unless  the  same  were  paid  under  compulsion;  that 
the  plaintiff  is  entitled  to  recover  only  by  a  provision  of  stat- 
ute, section  870  of  the  Code ;  that  the  same  section  provides 
a  tribunal,  to- wit :  the  board  of  supervisors,  to  pass  upon  the 
plaintiff's  right,  and  that  that  tribunal,  provided  by  statute 
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to  pass  upon  a  question  of  statutory  right,  has  exclusiye  juris- 
diction of  the  question  as  an  original  one.  In  support  of  this 
position  our  attention  is  called  to  the  case  of  Macklot  v.  The 
City  of  Davenport,  17  Iowa,  379.  In  that  case  it  was  held 
that  where  there  is  an  unjust  over-assessment,  in  distinction 
from  an  assessment  of  property  which  the  law  has  made 
no  provision  for  assessing,  the  party  aggrieved  should  apply 
to  the  board  of  equalization  for  a  correction ;  that  that  tri- 
bunal, being  constituted  for  that  purpose,  has  exclusive  juris- 
diction. But  the  correction  of  an  over-assessment  and  the 
recovery  of  money  paid  as  taxes  upon  property  which  should 
not  have  been  assessed  at  all  are  different  matters.  The 
plaintiff  has  a  money  claim  against  the  defendant  conntj, 
differing  in  no  essential  particular  from  any  other  claim  for 
which  the  county  is  liable.  It  has  wrongfuUy  taken  the 
plaintiff's  money.     It  ought  to  refund. 

The  common  law  doctrine,  that  he  who  voluntarily  pays  a 
tax  shall  not  afterward  be  heard  to  say  that  it  was  illegal,  is 
based  upon  the  idea  that  hfi  should  have  resisted  payment. 
The  doctrine  pertained  to  the  remedy,  not  to  the  essence  of 
the  claim.  Our  statute — Code,  §  870 — provides  for  the 
refunding  of  a  tax  erroneously,  though  voluntarily,  paid. 
We  see  no  reason  why,  if  the  board  of  supervisors  refused  to 
grant  the  order  for  refunding,  the  plaintiff  may  not  assert  his 
claim  in  the  courts.  Doubtless  application  should  be  made 
to  the  board  before  the  county  is  put  into  costs.  But,  if  they 
refuse,  it  becomes  a  proper  subject  for  adjudication  upon  alle- 
gations and  proofs,  according  to  the  methods  of  the  courts. 
Wapello  County  v.  Sinnamon,  1  Q,  Greene,  413 ;  Lauman  v, 
De$  Moinei  Cotmty,  29  Iowa,  310. 

AlTIBMED. 
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McIktibb  V.  McIntirb.  JL_» 

1.  PrMtiee:  plbading:  scfficienct  op.  An  objection  to  the  sufficiency 
of  a  pleading  cannot  be  made  for  the  first  time  in,  an  instruction  to 
the  jury;  it  must  be  raised  by  motion,  demurrer,  pleading,  or  motion 
.in  arrest  of  Judgment. 

Appeal  from  Muscatine  District  Court. 

Friday,  June  7. 

Action  to  recover  possession  of  a  threshing  machine,  on  the 
ground  that  plaintiff  was  the  owner  thereof.  The  answer  denied 
the  several  allegations  in  the  petition,  and  by  way  of  counter- 
claim alleged  the  defendant  had  been  damaged  in  the  sum  of 
seven  hundred  dollars  by  reason  of  the  suing  "out  of  a  writ 
of  replevin  against  this  defendant,  and  causing  the  same  to 
be  levied"  on  said  machine.  There  wq.s  a  jury  trial,  verdict 
and  judgment  for  the  defendant,  and  the  plaintiff  appeals. 

D.  C.  Cloud,  for  appellant. 

J.  Scott  Richman  and  Thomas  Hanna,  for  appellee, 

Sebvers,  J. — ^I.  The  fourth  and  fifth  instructions  recognize 
the  principle,  and  authorize  the  jury  to  give  the  defendant 
1.  PKACTici::  damages  for  the  wrongful  taking  and  detention  of 
Sdency  of.  the  machine.  It  is  urged  these  instructions,  under 
the  pleadings,  are  erroneous ;  that  a  counter-claim  cannot  be 
pleaded  in  an  action  of  this  character.  Code,  §  3226.  There- 
fore the  answer  presented  an  immaterial  issue,  and  should  have 
l^n  disregarded.  The  answer  stated  "that  defendant,  by  way 
of  counter-claim,  *  *  claims  of  plaintiff  *  *  seven 
hundred  dollars,  *  ♦  and  that  by  reason  of  the  wrongful 
and  malicious  suing  out  of  said  writ  of  replevin  he  has  sus- 
tained damages  to  the  amount  aforesaid."  To  the  answer 
[there  was  a  reply  denying  the  allegations  therein.    No  objec- 
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tioDB  were  made  to  the  answer,  or  to  the  evidence  when  intro- 
duced tending  to  show  such  damages,  nor  were  any  exceptions 
taken  to  the  instructions  at  the  time  they  were  given.  No 
motion  in  arrest  of  judgment  \ra8  made,  but  there  was  a 
motion  for  a  new  trial,  because  there  was  error  in  giving  the 
foregoing  instructions. 

Under  these  circumstances  the  objection  came  too  late.  If 
the  machine  was  wrongfully  taken  and  detained  by  the  plain- 
tiff, the  defendant  was  entitled  to  damages,  and  it  was  the 
duty  of  the  jury  to  aesess  the  same,  and  judgment  should 
have  been  rendered  accordingly.     Code,  §§  3238,  3239. 

An  objection  to  the  sufficiency  of  a  pleading  cannot  be 
raised  for  the  first  time  by  way  of  an  instruction  to  the  jury. 
Nollen  V.  Wisner,  11  Iowa,  191. 

The  objection  should  be  made  by  motion,  demurrer,  reply, 
or  io  arrest  of  judgment.     Code,  §  2650. 

II,  It  is  next  urged  the  verdict  is  against  the  evidence  in 
this,  t1iat  the  jury  assessed  the  value  of  the  machine  at  one 
hiDidred  dollars,  and  it  is  said  the  only  testimony  as  to  the 
value  was  that  of  the  plaintiff,  who  stated  as  a  witness  it  was 
worth  nothing.  The  petition  was  under  oath,  and  theremthe 
plaintiff  alleged  the  machine  was  worth  three  hundred  and 
fifty  dollars,  and  there  was  evidence  as  to  the  kind  and  con- 
dition thereof,  and  as  to  its  rental  value  per  year. 

We  are  not  prepared  to  say  there  was  no  evidence  of  value, 
or  that  the  jury  were  bound  to  believe  what  the  plaintiff  stated 
as  a .  witness,  and  totally  disregard  what  he  had  stated  as  to 
the  value  of  the  machine  iu  the  petition  under  oath. 

Affulmed. 
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Davis  v.  Habpeb. 

1.  statute  of  Limitatioiii:  when  action  is  barked  in  anotiter  rtatb. 
Under  the  Kevision,  when  a  personal  action  has  become  fully  barred 
by  the  laws  of  any  other  country  or  State  in  which  the  defendant  has 
resided,  such  bar  will  constitute  a  defense  to  the  action  in  this 
State,  and  this  is  true  whether  or  not  the  cause  of  action  arose  in  this 
State. 

Appeal  from  Adams  Circuit  Court. 

Friday,  June  7, 

It  is  averred  in  the  petition  that,  in  the  year  1855,  the 
defendant,  a  resident  of  Illinois,  came  to  Adams  county,  in 
this  State,  the  plaintiff's  place  of  residence,  and  employed 
plaintiff  to  survey  vacant  lands  and  furnish  numbers  of  lands, 
for  the  purpose  of  entry  at  the  land  office,  for  the  agreed  price 
of  five  dollars  per  quarter-section;  that  plaintiff  furnished 
t-o  defendant  the  numbers  of  thirteen  quarter-sections,  and 
surveyed  the  same,  for  which  defendant  was  to  pay  the  agreed 
price  in  cash  at  once ;  that  defendant  entered  said  land  for 
himself  and  other  parties,  and,  without  paying  plaintiff  for  his 
said  services,  purposely  and  wrongfully  left  the  jurisdiction 
of  Iowa  courts  to  avoid  suits,  and  has  been  a  non-resident  of 
Iowa  ever  since  that  time. 

The  answer  pleads  payment  in  full  for  the  alleged  services, 
and  also  the  statute  of  limitations  of  the  State  of  Illinois,  and 
the  statute  of  limitations  of  this  State. 

There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  defendant.     Plaintiff  appeals. 

Davis  d  WeUs  and  «7.  H.  Maley,  for  appellant. 

Twining  d'  Russell,  for  appellee. 

BoTHBocK,  Ch.  J. — I.    It  is  conceded  that,  at  the  time  the 
Vol.  XLvm — 33 
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alleged  contract  was  made  and  services  rendered,  the  defend- 
1  STATFTE  of  ant  was  a  resident  of  the  State  of  Illinois,  and 
vl'hen'^act'ion  In  that  he  has  ever  since  that  time  resided,  and  now 

barred   in  au.  .  _^  ...  .  ,    , 

Other  state.  residcs,  there.  The  principal  question  presented 
is  whether  the  action  is  barred  by  the  statute  of  limitations. 

The  court  gave  to  the  jury  the  following  instruction :  "7.  If 
you  find  from  the  evidence  that,  at  the  time  of  performing 
the  service  and  for  five  years  thereafter,  the  defendant  con- 
tinued to  reside  in  the  State  of  Illinois,  and  that  that  was 
his  place  of  residence  during  said  time,  and  that  he  has 
never  resided  in  Iowa,  then  you  are  instructed  that  this  action 
would  be  barred  by  the  statute  of  limitations,  and  you  will 
find  for  the  defendant." 

An  instruction  was  asked  by  plaintiff  that,  if  the  "defendant 
has  been  a  non-resident  of  the  State  of  Iowa  from  about  the 
time  the  cause  of  action  accrued  until  the  commencement  of 
this  action,"  the  statute  of  Hmitations  did  not  run  in  defend- 
ant's favor  during  such  non-residence.  This  instruction  was 
refused. 

It  was  shown  upon  the  trial  that  by  the  statute  of  Illinois 
actions  of  this  character  are  barred  in  five  years  after  the 
cause  of  action  accrues.  This  action  accrued  to  the  plaintiff 
in  1855.  It  was  not  local  in  its  character.  It  is  true  it  was 
a  contract  made  and  to  be  performed  in  this  State.  But  it 
was  a  contract  upon  which  a  personal  action  could  be  main- 
tained  in  any  court  where  jurisdiction  of  the  person  of  the 
defendant  could  be  obtained.  It  was  fully  barred  by  the 
Btatute  of  Illinois,  because  not  brought  within  five  years,  and 
being  thus  barred  by  the  laws  of  Illinois  it  was  also  barred  by 
the  laws  of'this  State.     Eevision,  §  2746. 

It  is  argued  that  the  time  of  defendant's  residence  in 
Illinois  should  not  be  computed,  because  the  cause  of  action 
arose  in  this  State. 

Section  2746  of  the  Eevision  is  in  these  words :  "But  when 
a  cause  of  action  has  been  fully  barred  by  the  laws  of  any 
country,  where  the  defendant  has  previously  resided,  such 
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bar  shall  be  the  same  defense  here  as  though  it  had  arisen 
under  the  provisions  of  this  chapter." 

This  section  applies  to  actions  generally,  whether  they 
arose  within  or  without  the  State.  The  phrase  "as  though  it 
had  arisen,"  etc.,  has  reference  to  the  bar  of  the  action,  and 
not  to  actions  arising  in  this  State. 

This  construction,  we  think,  is  manifest.  It  is  also 
strengthened  by  the  fact  that  the  Legislature,  in  1870, 
amended  said  section  so  that  it  should  not  apply  to  causes  of 
action  arising  within  this  State. 

Without  further  discussion,  we  think  the  question  involved 
in  this  case  was  fully  determined  in  Thompson  v.  Read,  41 
Iowa,  48. 

The  opinion  in  that  case  is  not  inconsistent  with  Weaver  i\ 
Carpenter,  42  Iowa,  343.  In  the  last  named  case  the  action 
was  local,  being  for  the  recovery  of  land,  and  could  not  be 
baiTed  by  the  laws  of  another  State,  because  no  action  could 
be  maintained  there. 

II.  It  is  insisted  that  there  was  no  proper  evidence  as  to 
the  statute  of  limitations  of  the  State  of  Illinois.  We  think 
that  the  volume  of  statutes  introduced  in  evidence  by  defend- 
ant was  sufficiently  proved  to  be  commonly  admitted  in  evi- 
dence in  the  courts  of  Illinois,  to  justify  the  court  below  in 
allowing  the  same  to  be  introduced  upon  the  trial.  See  Code, 
§  3718. 

Affirmed. 


I  48    5151 

|io7  m\ 

"48    516 

Wilson  v.  Hardesty.  naoiS 

Homestead:  dower:  MORTGAaE.  When  a  widow  elects  to  take  her 
distributive  share  under  the  law,  and  when  such  share  embraces  m 
part  or  all  of  the  homestead,  she  does  not  surrender  the  right  to  have 
the  property,  other  than  that  set  apart  to  her,  first  exhausted  in  the 
payment  of  a  mortgage  lien  upon  the  whole  premises. 
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Appeal  from  Jasper  Circuit  Court. 

Friday,  June  7. 

E.  J.  Hardesty,  deceased,  was  the  owner  of  eighty  acres  ol 
laud,  upon  which  he  resided  as  his  home.  Esther  A.  E. 
Hardesty  is  his  widow,  and,  since  the  death  of  her  husband, 
she  has  continued  to  reside  upon  and  occupy  the  homestead. 
Prior  to  the  death  of  her  husband,  he  and  his  said  wife 
executed  a  mortgage  upon  all  of  said  land,  for  the  sum  of 
seven  hundred  dollars,  and  interest, 

PlaintiflF,  as  executor  of  the  estate  of  R.  J.  Hardesty,  com- 
menced this  proceeding  to  sell  the  real  estate  of  the  deceased, 
to  pay  debts,  and  asked  that  the  widow  be  compelled  to  elect 
whether  she  will  take  her  rights  under  the  law  or  under  the 
will  of  the  decedent,  and  that,  after  such  election,  her  interest 
in  auch  real  estate  be  set  apart  to  her,  and  the  residue  be 
ordered  to  be  sold  to  pay  the  debts.  Esther  A.  E.  Hardesty 
appeared  to  plaintiflF*s  petition,  and  elected  to  take  her  share 
as  widow  uhder  the  law,  instead  of  under  the  will. 

The  court  found  that  she  was  "entitled  to  have  the  undi- 
vided one-third  of  said  real  estate  set  apart  to  her,  including 
the  homestead,  subject  to  the  2>^o  ^^^^  incumbrance  of  the 
seven  hundred  dollar  mortgage,  being  the  one-third  of  said 
mortgage,  and  that  the  administrator  is  entitled  to  sell  the 
remainder  of  said  real  estate,  incumbered  with  the  two- thirds 
of  said  seven  hundred  dollar  mortgage." 

From  this  order  Esther  A.  E.  Hardesty  appeals. 

Hifan  Bros.,  for  appellant. 

Smith  d  Wilson,  for  appellee. 

RoTHEOOK,  Ch.  J. — Appellant  claims  "that  she  is  entitled 

1.  tiQMBSTfiAs:  to  have  her  interest  in  the  real  estate  set  off  to 

gagi?.  her  so  as  to  include  the  ordinary  dwelling-house 

given  by  law  to  the  homestead,  free  from  the  mortgage  debt, 
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provided  the  reiqainder  nf  \\}f^  ^ftaUy  i'inni,,^p^j  \y\  tilir  mnrt, 
g&ge  is  sufBcient  to  discharge  it."  It  is  claimed  by  the 
appeUee,  and  w%s  held  by  the  court  below,  that,  as  appellc^/?^ 
elected  to  take  her  distributive  share  as  provided  by  law,  she 
abandoned  all  other  rights  in  the  real  estate,  and  takes  the 
one-third,  subject  to  the  proper  proportion  of  the  mortgage 
incumbrance. 

In  the  latter  view  we  do  not  concur.  It  is  true  when  appel- 
lant elected  to  take  her  share  under  the  law  she  was  entitled 
to  take  one-third  in  fee  of  such  real  estate,  to  which  she  had 
made  no  relinquishment  of  her  right.     Code,  §  2440. 

But  the  relinquishment  by  mortgage,  if  it  may  be  called  a 
relinquishment,  could  only  affect  the  homestead  so  far  as 
might  be  necessary  to  pay  the  remainder  of  the  mortgage 
after  exhausting  the  other  property  included  in  the  mortgage. 
Code,  §  1993.  The  execution  of  the  mortgage  was,  then,  at 
most,  but  a  qualified  or  contingent  relinquishment  of  her  right 
in  the  land  to  the  amount  of  the  mortgage  debt. 

Section  2441  of  the  Code  provides  that  the  distributive 
share  of  the  widow  shall  be  so  set  off  as  to  include  the  ordi- 
nary dwelling-house  given  to  the  homestead,  and  section  2451 
provides  that  in  case  her  distributive  share  cannot  be  readily 
divided,  the  court  may  order  the  whole  to  be  sold,  and  one- 
third  of  the  proceeds  paid  over  to  the  widow,  and  with  any 
money  thus  paid  to  her  she  may  procure  a  homestead  which 
shall  be  exempt  from  liability  for  all  debts  from  which  the 
former  homestead  would  have  been  exempt  in  her  hands. 

We  think  these  two  sections  clearly  indicate  that  when  a 
widow  elects  to  take  her  distributive  share  under  the  law,  and 
when  such  share  embraces  a  part  or  all  of  the  homestead,  she 
does  not  surrender  the  right  to  have  the  property,  other 
than  that  set  apart  to  her,  first  exhausted  in  the  payment  of 
a  mortgage  lien  upon^the  whole  premises. 

She  takes  her  distributive  share  free  of  her  husband's  debts, 
and  it  so  far  retains  its  homestead  character  that  the  other 
property  included  in  the  mortgage  in  which  she  joined  must 
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be  first  exhausted.  The  conclusion  we  reach  is  not  inconsist- 
ent with  the  cases  of  Meyer  v.  Meyer,  23  Iowa,  369,  and  But- 
tcrfield  V.  Wickz,  44  Id.,  310.  It  is  held  in  those  cases  that  a 
widow  or  surviving  husband  cannot  hold  both  dower  and 
homestead  in  the  real  estate  of  the  deceased  husband  or  wife ; 
that  when  the  distributive  share  or  dower  embraces  less  than 
the  homestead  both  cannot  be  claimed.  In  this  case  it  is 
only  determined  that  because  the  widow  elects  to  take  one- 
third  in  value,  in  fee,  she  is  not  thereby  required  to  take  it 
burdened  with  one-third,  or  any  part  of  the  mortgage,  unless 
it  should  be  necessary  to  resort  to  her  share  after  exhausting 
the  other  mortgaged  property. 

Be  VERSED. 


i^^i^if?  The  Bank  op   Montreal  v.  The  C,  C.  &  W.  R.  Co.  et  al. 

1,  Beeeiver:  foweus  of.  An  order  of  court  appointing  a  receiver  of  & 
railroad  company  provided  tliat  he  should  '*do  and  perform  all  the 
acts  and  things  necessary  to  be  done  and  performed  to  construct  and 
complete  said  line  of  railroad,"  and  that  he  should  be  authorized  to 
borrow  such  sums  of  money  as  were  necessary  for  the  further  con- 
struct ion,  equipment,  and  final  completion  of  the  road,  and  to  issue 
bis  debentures  or  certificates  therefor,  and  that  such  certificates, 
**  whether  for  money  borrowed,  material  furnished,  labor  performed, 
or  on  account  of  contracts  made  by  him  on  account  of  the  construc- 
tion of  the  road,"  should  be  treated  as  receiver's  indebtedness,  and  • 
constitute  a  first  lien  on  the  road :  Ueld^  that  the  receiver  was  not 
authorized  to  issue  certificates  in  payment  of  material  until  it  had 
been  furnished,  and  having  issued  his  certificates  for  material  con- 
tracted to  be  delivered,  but  which  in  fact  never  was,  such  ceriificates 
were  void. 

■1.  :  :  NEGOTiABiiiiTr.    8uch  certificates  reciting  upon  their 

face  that  they  were  issued  under  an  order  of  court,  the  holder  was 
chargeable  with  notice  of  the  order,  and  in  taking  them  was  bound 
to  inquire  whether  the  receiver  had  power  to  issue  them  in  payment 
for  material  to  be  delivered  at  a  future  time. 
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Appeal  from  Clinton  District  Court. 

Friday,  June  7. 

This  action  was  oommenced  by  the  Joliet  Iron  and  Steel 
Company  against  the  corporation  defendant  in  November, 
1875,  to  enforce  an  alleged  lien.  E.  H.  Thayer  was  appointed 
receiver  of  the  company. 

In  July,  1876,  the  corporation,  receiver,  and  certain  other 
'  parties  being  represented  and  before  the  court,  the  following 
order  was  entered  of  record : 

"That  the  said  receiver  be  and  is  hereby  authorized  and 
empowered  to  proceed  to  complete  and  build  all  the  uncon- 
structed  portions  of  the  line  of  railroad  of  said  Chicago,  Clin- 
ton &  Western  Railroad  Company,  from  Clinton,  in  Clinton 
county,  Iowa,  to  Iowa  City,  in  Johnson  county,  Iowa,  and  to 
put  those  portions  of  said  line  in  good  order  and  condition, 
to  be  operated  as  a  railroad.  All  of  said  construction  and 
work  said  receiver  is  authorized  to  have  done  directly  under 
his  own  management,  or  by  contract  of  the  whole  of  said 
work,  or  in  parts  thereof  as  may  be  in  his  judgment  most 
advantageous  and  expedient,  and  to  do  the  same  as  early  as 
practicable.  And  said  receiver  is  further  authorized  and 
directed  to  do  and  perform  all  the  acts  and  things  necessary 
to  be  done  and  performed  to  construct  and  complete  said  line 
of  railroad  as  above  directed,  and  for  such  purpose  the  said 
receiver  is  hereby  authorized  and  empowered  to  borrow,  on  such 
terms  as  to  time  of  payment  and  rate  of  interest  as  in  his 
judgment  may  seem  advisable,  such  sum  or  ^ums  of  money, 
and  to  make  such  indebtedness,  as  shall  be  necessary  for  the 
fui-ther  construction,  equipment  and  final  completion  of  said 
road,  not  to  exceed  eight  thousand  dollars  per  mile  upon  the 
whole  line  of  said  road,  completed,  and  to  be  completed,  and 
to  make  and  issue  to  the  person  or  persons  of  whom  said 
money  may  be  borrowed  or  to  whom  such  indebtedness  may 
be  due,  but  only  such  as  is  incurred  by  said  receiver,  his  deben- 
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lures  or  certificates,  with  the  interest  expressed  in  their  body, 
or  in  coupon  or  interest  warrants  attached,  signed  by  him  as 
such  receiver,  but  not  personally;  and  it  is  further  ordered 
aud  decreed  that  such  debentures  and  certificates  issued  by 
Bald  receiver,  in  pursuance  of  the  order  herein  made  for  the 
construction  and  completion  of  said  road,  whether  for  mon6y 
boiTOwed,  material  furnished,  labor  performed,  or  on  account 
of  contracts  made  by  him  for  or  on  account  of  the  constrac- 
tion  or  completion  of  said  road,  or  any  pan  thereof,  shall  be, 
aud  they  are  hereby,  adjudged  to  be  and  shall  be  held  and 
treated  as  receiver's  indebtedness,  and  as  such  are  decreed 
and  adjudged  to  be  a  first  lien,  for  the  principal  and  interest 
thereof,  upon  the  entire  line  of  said  railroad,  including  the 
road-bed,  iron,  right  of  way,  rolling  stock,  taxes,  income  and 
earnings  of  said  road,  and  all  the  property,  rights,  interests 
and  franchises  of  said  railroad  company  now  in  existence  or 
hereafter  accruing  or  belonging  to  said  railroad  company 
prior  to  any  other  liens  or  claims  thereon  whatsoever." 

Afterward  the  receiver,  under  said  order,  issued  certain 
certificates,  some  of  which  having  been  acquired  by  the 
South  St.  Louis  Iron  Company,  that  company  filed  its  petition 
of  intervention  to  establish  its  lien,  and  have  the  property  sold 
to  satisfy  the  same. 

In  November,  1877,  the  plaintiff,  claiming  to  be  the  owner 
of  certain  of  said  certificates,  filed  its  petition  of  intervention 
aaking  the  establishment  of  its  lien,  and  that  the  property  be 
Boid  to  satisfy  the  same.  The  certificates  owned  by  the  plain- 
tiff, amounting  to  twenty-five  thousand  dollars,  were  all  of 
the  form  following : 

**Keceivbr's  Ceetipicate. 
^No.  28.  f 6,000. 

''Office  of  the  Keceicer  of  tlie  Chicago,  Clinton  dc  Western  Ra'd- 
road,  Clinton,  loxca,  January  20,  1877. 

"This  is  to  certify,  that  there  is  due  on  July  16, 1877,  to 
the  Joliet  Iron  and  Steel  Company,  or  bearer,  from  Edward 
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H.  Thayer,  as  receiver  (but  not  personally)  of  the  Chicago, 
Clinton  &  Western  Bailroad,  appointed  by  the  District  Court 
of  the  State  of  Iowa,  in  and  for  Clinton  county,  five  thousand 
(5,000)  dollars,  with  interest  thereon  from  this  date  at  the 
rate  of  seven  per  cent  per  annum,  on  account  of  indebtedness 
incurred  by  said  receiver.  This  obligation  is  issued  under 
and  by  virtue  of  certain  provisions  of  an  order  duly  entered 
by  the  District  Court  of  Clinton  county,  Iowa,  on  July  27, 
1S76,  and  is  one  of  the  series  of  receiver's  certificates  author- 
ized to  be  issued  by  such  order,  and  by  virtue  thereof  consti- 
tutes a  first  lien  upon  the  said  line  of  railroad,  its  appurtenances, 
franchises,  and  income,  being  for  iron  flemished  for  construct- 
ing said  road.  Payable  at  the  Third  National  Bank,  Chicago, 
Illinois. 

"Edward  H.  Thayer, 
"Receiver  of  the  Chicago,  Clinton  &  Western  Railroad." 

The  answer  to  the  petition  of  intervention  of  the  plaintiff 
was  filed  by  the  South  St.  Louis  Iron  Company,  alleging  that 
the  certificates  owned  by  the  plaintiff  "were  not  issued  by  the 
receiver  in  payment  of  any  money  borrowed,  nor  in  payment 
of  any  indebtedness  due  to  the  payee  mentioned  in  said  cer- 
tificates, or  any  other  person,  but.  said  certificates  (and  others 
of  the  same  date)  were  issued  and  delivered  to  the  Joliet  Iron 
and  Steel  Company  without  any  delivery  of  any  of  the  property 
described  in  said  contract  to  the  receiver,  and  without  any 
right  existing  for  him  to  demand  or  receive  any  portion  of 
said  property,  *  *  *  and  that  at  the  time  said  contract 
was  made  the  Joliet  Iron  and  Steel  Company  was,  in  fact, 
insolvent,  and  ever  since  has  been  insolvent." 

A  copy  of  the  contract  between  the  receiver  and  the  Joliet 
company  is  attached  to  and  made  a  part  of  the  answer,  from 
which  it  appears  the  contract  was  made  in  January,  1876, 
for  the  deUvery  of  certain  iron  rails  by  the  company  to  the 
receiver,  in  March,  April  and  May,  1877.  The  certificates 
were  issued  on  the  same  day  the  contract  was  entered  into. 
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in  pajrment  therefor,  but  no  part  of  the  rails  were  ever  deliv- 
ered or  tendered  to  the  receiver. 

A  demurrer  to  the  answer  was  overruled,  and  plaintiff 
appeals. 

E.  S.  Bailey y  for  appellant. 

Cook  ti  Richman,  for  the  intervenor,  appellee. 

Seevers,  J. — We  have  been  advised  that  the  authority  of  the 
court  to  make  the  order  in  question  is  denied  by  certain  par- 
i.hkckiver:  ^^^^  ^^  iuterost  who  are  not  represented  on  this 
powers  of.  appeal,  nor  are  we  advised  as  to  the  facts  an* 
circumstances  before  the  court  when  the  order  was  made, 
therefore  that  question  has  not  been  considered. 

The  authority  of  the  receiver  to  issue  the  certificates  owned 
by  the  South  St.  Louis  Iron  Company  is  not  questioned.  The 
only  contested  matter  before  us  is  as  to  his  authority  to  issue 
and  the' validity  of  those  owned  by  the  plaintiff.  A  solution 
of  this  question  requires  a  consideration,  to  some  extent  at 
least,  of  the  nature  and  extent  of  the  powers  of  a  receiver, 
and  the  construction  of  the  order  of  the  court. 

Counsel  for  the  appellant  insist  that,  if  a  court  undertakes 
to  build  a  railroad  by  an  order*  entered  of  record,  and  directs 
a  receiver  to  superintend  such  construction,  and  authorizes 
him  to  do  and  perform  all  acts  and  things  necessary  to  be 
done  to  build  the  road ;  to  borrow  money,  make  contracts, 
incur  debts  and  issue  certificates ;  that  such  order  would  be 
subject  to  the  same  rules  of  construction  as  a  like  power 
granted  by  the  board  of  directors  to  a  superintendent  of  con- 
struction. The  correctness  of  this  proposition,  thus  broadly 
stated,  admits  of  serious  doubt. 

Ordinarily  the  duties  of  a  receiver  of  a  railroad  only  "com- 
prise the  operation  and  management  of  the  road,  the  pay- 
ment of  current  expenses,  and  the  application  of  the  residue 
of  the  earnings  and  receipts  to  the  extinguishment  of  the 
indebtedness,  to  secure  which  the  receiver  was  appointed. 
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The  receiver  is  seldom  authorized  to  enlarge  the  operations 
of  the  company,  or  to  extend  its  hne  of  road,  his  functions 
being  usually  hmited  to  the  management  of  the  property  in 
its  existing  condition,  for  the  protection  of  creditors,  and  sub- 
ject always  to  the  supervision  of  the  court."  High  on 
Keceivers,  §  390. 

As  to  such  matters  the  receiver,  no  doubt,  possesses  all  the 
incidental  and  necessary  power  to  effectuate  the  object  of  his 
appointment,  in  the  absence  of  any  specific  direction  from  the\ 
court.     The  details  of  the  business  intrusted  to  him  must  of 
necessity  be  left   to  his   discretion.     But  he   is   uniformly  { 
regarded  as  an  oflScer  of  the  court,  and,  being  such,  the  fund  i 
or  property  intrusted  to  his  care  is  regarded  as  in  the  custody 
of  the  law,  the  "court  itself  having  the  care  of  the  property 
by  its  receiver,  who  is  merely  its  creatiure  or  oflBcer,  having 
no  powers  other  than  those  conferred  by  the  order  of  his 
appointment,  or  such  as  are  derived  from  the  established 
practice  of  courts  of  equity."     High  on  Receivers,  §  1. 

In  construing  the  order  it  must  be  borne  in  mind  it  confers 
upon  the  receiver  extraordinary  and  unusual  powers,  which, 
however,  it  will  be  assumed  were  necessary  and  proper  for 
the  preservation  and  protection  of  the  property  committed  to 
his  charge. 

He  was  authorized  to  "put  those  portions  of  said  line 
already  constructed  or  partly  constructed  in  good  order  and 
condition,  and  to  this  end  he  was  empowered  to  borrow  money 
and  incur  indebtedness  which  was  made  a  'first  lien'  on  the 
entire  line  of  said  railroad,  including  the  road-bed,  right  of 
way,  rolling  stock,  taxes,  income  and  earnings  of  said  road," 
including  all  after  acquired  property. 

Under  such  a  grant  we  are  constrained  to  believe  the 
claimed  right  or  power  should  appear  in  express  terms,  or 
possibly  it  would  be  suflicient  if  it  appeared  by  necessary 
implication. 

Now,  while  it  is  true  the  receiver  is  authorized  to  "do  and 
perform  all  the  acts  and  things  necessary  to  be  done  and 
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performed  to  construct  said  line  of  railroad,"  yet  the  means 
to  this  end,  as  we  think,  are  fixed  and  defined  in  the  order. 
**For  such  purpose"  (the  construction  contemplated)  the  re- 
ceiver is  expressly  authorized  to  issue  certificates  "for  money 
borrowed,  material  furnished,  labor  performed,  or  on  account 
of  contracts  made  by  him  for  or  on  account  of  the  constroc- 
tion  or  completion  of  said  road,  or  any  part  thereof."  The 
receiver,  being  an  officer  of  the  court,  has  no  implied  powers 
otLer  than  those  derived  from  the  order  of  the  court.  8ucb 
being  true,  we  think  it  clear  he  could  not  issue  certificates 
which  would  constitute  a  first  lien  on  the  road,  except  for 
money  borrowed,  material  furnished,  or  labor  performed. 
When  the  material  was  furnished  or  labor  performed  he  was 
authorized  to  issue  the  certificates  in  payment  th^refor,  and 
not  until  then.  And  if  he  made  a  contract  for  the  construc- 
tion of  the  road  he  might  issue  certificates  as  the  material 
was  furnished  or  the  labor  performed,  and  on  the  completion 
of  the  road  he  could  issue  his  certificate  in  final  payment. 
But  the  power  is  not  conferred  to  issue  certificates  in  pay- 
ment for  material  not  furnished,  or  labor  not  performed. 
On  the  contrary,  we  are  of  opinion,  it  fairly  apfpears  he  was 
prohibited  from  so  doing.  If  the  necessity  existed  for  en- 
larged powers  they  should  have  been  applied  for.  Cases 
have  been  cited  by  counsel  where  courts  have  expressly 
authorized  their  receivers  to  issue  negotiable  securities.  But 
such  are  not  applicable. 

It  is  insisted,  however,  that  the  certificates  are  negotiable, 
and,  as  the  plaintiff  is  an  innocent  holder  for  value,  they  are 

2^ , .  not  subject  to  the  equities  between  the  parties 

ne^?otiai,iiity.  |.jje^.^^Q  Nq  adjudicated  case  precisely  in  point 
has  been  cited  by  counsel. 

As  the  certificates  on  their  face  state  they  weire  **is8ued 
uiider  and  by  virtue  of  certain  provisions  of  an  order  duly 
entt  led  by  the  District  Court  of  Clinton  county,  Iowa,  on 
July  27,  1876,"  the  plaintiff  is  chargeable  with  notice  of  all 
eupli  order  contains.     Whether,  under  the  order,  the  receiver 
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had  the  power  to  issue  negotiable  securities^  or  for  property 
agreed  to  be  delivered  at  a  future  day,  were  legal  questions 
which  the  plaintiff  was  bound  to  determine  at  its  peril.  The 
receiver's  authority  was  bounded  and  limited  by  the  order. 
He  had  no  general  powers,  except  such  as  could  be  derived 
therefrom.  It  is  true  he  had  the  power  to  issue  certificates, 
but  this  was  not  unlimited.  It  was  only  in  certain  cases  he 
could  do  so.  And  being  an  officer  of  the  court,  intrusted 
with  the  care  of  property  in  his  charge  as  such  officer,  we 
think  the  plaintiff  was  bound  to  know  whether  these  certifi- 
cates were  issued  in  accordance  with  the  terms  and  contin« 
genoies  contemplated  by  the  order. 

We  conclude,  therefore,  that  plaintiff  is  not  such  a  holder 
as  "will  cut  off  the  equities  existing  between  the  original  par- 
ties to  these  certificates. 

AFFmMBD. 


MiLLEB  V.   GOBBIN  ET  AL. 


1.  TftxMe:  bbcovsrt  of  amount  paid:  practicb.  Where,  in  an  actioa 
by  a  tax  purchaser  to  quiet  his  title,  he  alleged  in  his  petition  that  he 
had  paid  the  taxes  for  certain  years,  but  did  not  allege  the  amount  so 
paid  or  ask  Judgment  therefor,  and  it  was  held  in  the  Bupreme 
Court  on  appeal  that  the  tax  purchaser  had  the  right  to  recover  the 
taxes,  penalties,  and  interest,  the  defendant  was  entitled  upon  a 
reversal  of  the  case  to  file  proper  pleadings  and  introduce  competent 
evidence  contesting  the  right  of  the  plaintiff  to  recover  the  amount 
paid  by  him  for  taxes. 

Appeal  from  Hardin  Circuit  Courts 

Fbiday,  Jxjnb  7. 

Tms  cause  has  already  been  before  this  court.  See  4& 
Iowa,  150.  Upon  the  former  appeal  there  was  a  trial  de  novo. 
The  main  question  was  as  to  the  validity  of  a  certain  tax  title 
held  by  the  plaintiff.  Said  title  was  held  invalid  by  the 
court  below,  and  upon  that  issue  the  decree  was  afltoned. 
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It  was  claimed  by  plaintiff  that  he  paid  the  taxes  on  the 
land  in  controversy  for  a  number  of  years,  but  no  statement 
was  made  in  the  pleadings  of  the  times  or  amounts  of  such 
payments.  Upon  the  trial  the  plaintiff  introduced  a  certifi- 
cate of  the  treasurer  of  Hardin  county,  stating  that  the 
plaintiff  paid  all  the  taxes  on  the  said  land  for  the  years 
from  1861  up  to  1874,  both  included.  The  court,  by  its 
decree,  appointed  a  commissioner  to  report  the  amount  of 
taxes  so  paid  and  the  date  of  the  respective  payments,  and 
adjudged  that  the  plaintiff  have  his  lien  upon  the  land  for  the 
sum  so  paid,  and  six  per  cent  per  annum  interest.  This  court 
held  that  plaintiff  was  entitled  to  recover  a  sum  equal  to  tbe 
amount  that  the  defendant  would  have  had  to  pay  the  treas- 
urer to  satisfy  all  the  taxes,  penalties  and  interest  if  they  had 
not  been  paid  by  the  tax  sale  purchaser.  There  was  no  evi- 
dence before  this  court  by  which  the  proper  amount  could  be 
determined,  and  the  cause  was  remanded  to  the  court  below 
''for  the  determination  of  the  amount  which  plaintiff  is  enti- 
tled to  recover,  and  for  a  judgment  therefor." 

After  the  cause  was  remanded,  plaintiff  filed  a  motion  in 
the  court  below  for  the  appointment  of  a  commissioner  to 
aHcei-tain  the  amount  of  taxes  paid  and  the  penalties  and 
interost. 

A  commissioner  was  accordingly  appointed.  Defendants 
appeared  to  the  motion  after  the  commissioner  was  appointed, 
and  asked  leave  to  file  an  answer  controverting  the  right  of 
plaintiff  to  recover  any  of  said  taxes,  and  raising  the  statute 
of  limitations.  The  court  refused  to  allow  said  answer  to  be 
filed.  The  defendants  then  appeared  before  the  commis- 
sioner and  offered  to  disprove  the  payment  of  any  taxes  by 
plaintiff,  and  offered  other  evidence  in  defense  of  said  claim. 
Said  offers  were  refused  by  the  commissioner,  and  defendants 
were  not  allowed  to  introduce  any  evidence. 

The  commissioner  found  the  total  amount  of  taxes  paid 
hj  plaintiff,  with  interest  and  penalties,  to  amount  to  five 
hundred  and  thirty-eight  dollars  and  twenty-three  cents,  for 
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which  the  court  rendered  judgment  against  defendants,  and 
made  the  judgment  a  lien  on  the  land  in  controversy,  which  , 
consisted  of  eighty  acres  of  wild  prairie.     Defendants  appeal. 

Broicn  d  Camphelly  for  appellants. 

Doah  Bros,  dt  GarstenSy  for  appellee. 

RoTHBOCK,  Ch.  J. — The  controversy  between  the  parties  on 
the  former  trial  'Viras  one  relating  to  the  title.     The  only 
1  TAX  sale:     reference  to  the  taxes  in  plaintiff 's  pleadings  ware 
I^oun?  ?aid :  ^^^  followlng  rcmarks  in  an  amended  petition : 
practice.  u^^     rpj^^  ^^.Tii  in  controversy  was  open  prairie 

at  the  time  of  the  tax  sales.  Plaintiff  took  possession  of  the 
land  under  the  treasurer's  deeds,  on  the  6th  day  of  April, 
1866,  and  maintained  such  possession  by  paying  all  the  taxes 
due  on  the  land  for  the  years  1860  till  1874,  both  included. 

•6.  Plaintiff's  possession  continued  uninterruptedly  from 
the  time  of  said  April  6,  1S06,  till  December,  1874,  by  pay- 
ment of  such  taxes,  and  defendant's  counter-claim  is  therefore 
barred  under  the  statute  of  limitations." 

Upon  the  trial,  when  plaintiff  contested  the  right  of  defend- 
ant to  question  the  tax  title  until  he  had  paid  the  taxes, 
defendant  made  the  following  offer :  "He  avers  that  for  some 
years  the  plaintiff  claims  to  have  been  in  possession  of  the  said 
land;  the  defendant  asks  for  an  account  of  the  rents  and 
profits,  and  avers  that  he  is  ready  and  willing  to  pay  the  taxes 
and  interest,  and  any  balance  found  due  after  such  account- 
ing is  had." 

It  will  readily  be  perceived  that  the  plaintiff  pleaded  the 
payment  of  tax  as  showing  tnat  he  was  in  possession  of  the 
land.  No  amount  of  such  payments  was  stated,  and  no  claim 
for  interest  or  penalties  was  made,  and  there  i^as  no  demand 
for  judgment.  No  evidence  was  introduced  excepting  the 
eertifioate  of  the  treasurer  stating  that  E.  H.  Miller  paid  all 
the  taxes  on  the  said  land  for  the  years  from  1861  up  to  1874. 

This  item  of  evidence  (conceding  it  to  have  been  compe- 
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tent,  but  which  we  do  not  decide)  gave  the  court  no  aid  in 
atriviug  at  the  amount  due  the  plaintiff.  It  appears  to  have 
been  a  mere  general  statement  of  the  fact  that  Miller  paid 
the  taxes.  It  does  not  appear  that  the  commissioner  appointed 
on  the  ih*st  trial,  to  ascertain  the  amount  of  taxes,  performed 
that  duty  before  the  decree  was  entered.  He  was  appointed 
by  tb(^  final  decree. 

Under  these  circumstances  we  think  it  was  the  right  of  the 
defendant  to  appear  in  the  court  below  when  the  cause  was 
remanded,  and  contest  the  claim  of  plaintiff  for  taxes  paid. 

When  the  cause  was  reversed,  and  remanded  to  the  court 
below,  to  determine  the  amount  due  the  plaintiff  for  taxes 
paid,  there  could  be  no  determination  of  the  amount  without 
proper  pleadings  and  competent  evidence.  It  involved  a  new 
trial  as  to  the  claim  for  taxes  paid  by  plaintiff. 

Brvsbsbd. 


Cibula  et  al.  v.  Pitt's  Sons'  Mantjpaoturino  Co. 

1.  Fr&ctioe:  filino  of  petition.    If  a  petition  be  not  filed  by  the  date 

t^x^d  in  the  notice,  the  action  is  to  be  deemed  discontinued. 

2.  :  :  APPEARANCE.    The  appearance  of  the  defendant  for 

tbe  purpose  of  presenting  a  motion  to  discontinue  the  cause  will  not 
waive  the  defect  resulting  from  the  failure  to  file  the  petition  in 

tlmep 

Appeal  from  Tama  Circuit  Cawrt. 

Friday,  June  7. 

The  original  notice  in  this  action,  which  was  duly  served, 
recites  that  the  petition  would  be  on  file  November  the  20th  ;j 
it  waB  filed  November  the  22d.  The  defendants  moved  to 
diBmiss  the  petition,  for  the  reason  that  it  was  filed  after  thes 
time  specified  in  the  notice.     The  motion  was  overruled,  and 
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judgment  was  rendered  against  defendants.    From  this  ruling 
and  judgment  defendants  appeal. 

Struble  dt  Kinne,  for  appellants. 

Jacob  W.  Lamb,  for  appellees. 

Beck,  J. — ^I.  Code,  §  2600,  provides  that  if  the  petition 
be  not  filed  by  the  date  fixed  in  the  notice,  and  ten  days  before 
1.  practice:  the  term, "the  action  will  be  deemed  discontinued." 
tionf  ^  ^^  '  This  language  is  imperative,  and  unless  the  de- 
fendant waive  the  non-compliance  with  the  terms  of  the  notice 
the  action  must  be  discontinued.  See  Hudson  v.  Blanfus 
€t  al.,  22  Iowa,  323. 

II.     Did  the  appearance  of  the  defendant,  for  the  purpose 

2 . .  of  presenting  the  motion  to  discontinue  the  cause, 

ippesrance.      ^^^^  jj^^  j^f^^^.  resulting  from  the  late  filing  of 

the  petition? 

The  language  of  section  2600  being  imperative,  no  waiver 
will  be  presumed  from  the  special  appearance  for  the  purpose 
of  the  motion,  unless  it  has  that  effect  under  a  statute. 
Surely  it  is  inconsistent  with  the  rules  governing  the  practice 
of  the  courts  to  hold  that  a  defect  in  proceedings,  which  the 
imperative  language  of  the  statute  declares  shall  work  a  dis- 
continuance of  the  case,  is  waived  by  the  party  entitled  to  take 
advantage  thereof,  by  his  raising  an  objection  thereto.  We 
know  of  no  statute  prescribing  such  a  rule. 

A  different  view  has  been  advanced  which  is,  apparently, 
based  upon  the  following  language  of  Code,  §  2626:  "An 
appearance,  special  or  other,  to  object  to  the  substance  or  ser- 
vice of  the  notice,  shall  render  any  further  notice  unneces- 
sarj',  but  may  entitle  the  defendant  to  a  continuance,  if  it 
shall  appear  to  the  court  that  he  has  not  had  the  fuU  timely 
notice  required  of  the  substantial  cause  of  action  stated  in  the 
petition." 

This  provision  is  applicable  to  cases  wherein  there  are 
objections  to  "the  substance  or  service  of  the  notice."  The 
Vol.  xlviu — 34 
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thought  of  the  Legislature  was,  that  if  the  notice,  thoagh 
defective,  should  bring  the  defendant  into  court,  he  should  be 
held  to  appear  to  the  action.  The  provision  is,  therefore,  rea- 
sonable. 

But  the  objection  in  this  case  is  not  to  '*the  sabstance  or 
service  of  the  notice;"  it  is  to  a  proceeding  after  service  and 
contemplated  by  the  notice.  The  notice  and  service  are  per- 
fect, and  are  sufficient  to  bring  the  defendant  into  court. 
Upon  his  appearance  it  is  disclosed  that  an  irregularity  exists 
which  the  statute  (Code,  §  2600)  declares  shall  operate  to 
discontinue  the  action.  It  cannot,  surely,  be  claimed  that  the 
provision,  section  2626,  intended  to  secure  the  appearance  of 
defendant  upon  a  defective  notice,  will  so  operate  that  defend- 
ant shall  be  presumed  to  waive  an  irregularity  subsequent  to 
the  notice  by  objecting  thereto.  Such  a  construction  would 
make  it  a  statute  of  jeofaiUy  more  comprehensive  than  has 
ever  been  devised. 

We  are  of  the  opinion  that  the  Circuit  Court  erred  in  over- 
ruling defendant's  motion. 

Revebsbd* 


48    590| 
W    8731 

g  ^\  The  State  v.  Brucb. 

48    {WOl 

102     3o|  1.  Criminal  Law  ;   insanity.     To  entitle  the  defendant  in  a  criminal  case 

IOC  Sri  ^^  ^^  acquittal,  it  is  only  necessary  that  the  jury  should  be  reason- 

-^-vjjj  a^>iy  satisfi(»d  ho  was  insane.     If  the  weight  or  preponderance  of  evi- 

'109  652  donee  sliows  the  insanity  of  tlie  defendant,  it  raises  a  reasonable 

r^  530  doiil.t  of  his  guilt. 

Iii9    661  ^ 

["«  5ai'         ^    •  Q^'-^^ni'iCATioN  op  juror.    A  juror  upon  wir  dire  said:    "I 

|uJl__898|  read  an  account  of  this  matter  in  the  papers,  and  came  to  the  con- 

L*J   ^  elusion  that  defendant  shot  McNamara,  and  that  it  was  a  criminal 

I  ^g  ^,  th  Hi;  for  him  to  do.     ♦     #    ♦     #     I  liave  not  formed  such  an 

(nM_fiO|  opinion  of  the  guilt  or  innocence  of  the  accused  as  would  prevent 

4fi    mi  ^"*   ^''^^'^  rendering  a  true  verdict."    S-M,  that  the  juror  had  not 

135    tSuJ  fiirmed  such  an  unqualified  opinion  as  would  render  him  incom- 

Jicteut. 
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2.  :  .lURY :  USE  OP  INTOXICATING  LIQUORS.    The  use  of  intoxicAting 

liquors  by  members  of  the  jury  pending  the  trial,  and  before  the  final 
submission  of  the  case,  in  the  absence  of  a  showing  that  prejudice 
to  the  defendant  resulted  therefrom,  will  not  vitiate  the  verdict. 

4.  Praetioe:  trial:  order  op  testimony.  The  order  in  which  testi- 
mony shall  be  introduced  rests  largely  in  the  discretion  of  the  trial 
court,  and  the  exercise  of  that  discretion  will  not  be  interfered  with, 
save  upon  the  clearest  showing  that  it  has  been  abused. 

Appeal  Jrom  Lee  District  Court. 

Pridat,  June  7. 

The  defendant  was  indicted  for  the  murder  of  Michael 
MoNamara.  He  was  found  guilty  of  murder  in  the  first 
degree,  and  by  the  judgment  of  the  court  was  sentenced  to 
the  penitentiary  for  life,  from  which  judgment  he  appeals. 
The  facts  necessary  to  an  understanding  of  the  questions 
made  appear  in  the  opijiion^ 


Miller  <£  Sons  and  Craig  d  Collier,  for  appellant. 


J.  F.  McJunkin,  Attorney  General,  and  D.  N.  Sprague,  Die- 
trict  Attorney,  for  the  State. 

EoTHRocK,  J. — I.  The  defendant  did  not  deny  the  hom- 
icide imputed  to  him,  but  rested  his  defense  upon  the  ground 
of  insanity  at  the  time  the  alleged  criminal  act  was  commit- 
ted. It  was  also  urged  that,  if  his  mind  was  not  so  diseased 
as  to  entirely  excuse  him  from  the  legal  consequences  of  the 
act,  yet  he  labored  under  such  mental  disorder  as  to  reduce 
the  ofifense  to  murder  in  the  second  degree,  or  manslaughter. 

It  appears,  from  the  evidence,  that  the  defendant  and  the 
deceased  were  well  acquainted  with  each  other,  and  had  been 
on  terms  of  friendship.  On  the  morning  of  the  day  of  the 
homicide  the  defendant,  in  passing  the  deceased's  grocery 
store,  asked  him  to  cash  a  note.  Deceased  refused  to  do  so, 
and  said  to  defendant  that  he  did  not  want  him  to  say  any* 
thing  more  to  him  about  that  note — ^that  he  wanted  to  hear 
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nothing  more  about  it.  The  defendant  became  very  angry  at 
the  deceases,  and  went  rapidly  toward  his  home.  In  a  short 
time  he  returned  to  the  deceased's  grocery,  and  appeared  to 
be  looking  for  some  one.  The  deceased,  at  that  time,  "was 
concealed  in  the  cellar.  Defendant  went  away,  and  again 
returned  to  the  grocery.  Deceased  concealed  himself  under 
the  counter.  He  returned  the  third  time,  but  did  not  find 
the  deceased.  After  these  visits,  the  defendant  was  searched 
by  the  city  marshal,  who  found  a  revolver  upon  his  person, 
which  he  took  from  him,  and  a  friend  of  the  defendant  con- 
ducted him  to  his  home.  Afterward,  the  defendant  left  his 
home,  went  to  a  store,  purchased  a  revolver  and  a  box  of  car- 
trid|:;es,  and  went  directly  to  the  deceased's  store  and  shot 
him  with  the  revolver  so  purchased.  After  shooting  the 
deceased,  the  defendant  ran  up  street,  and  went  into  the 
house  of  one  Johnson,  where  he  was  found  by  the  city  mar- 
shal, in  a  closet  up-stairs.  The  marshal  searched  him,  and 
found  upon  his  person  a  revolver,  a  dirk-knife,  and  part  of  a 
bos  of  cartridges.  The  first  meeting  of  the  parties  on  that 
day  was  at  about  six  o'clock  in  the  morning.  The  fatal  shot 
was  fired  in  the  dusk  of  the  evening. 

We  have  detailed  these  undisputed  facts  to  show  that  the 
circumstances  attending  the  homicide  were  such  that,  if  the 
defendant  had  sufficient  mental  capacity  to  be  held  crim- 
inally responsible  for  his  acts,  the  crime  was  murder  in  the 
first  degree.     It  could  not  have  been  less.     The  deliberation 
and  the  intent  to  kill  were  so  manifest  that,  conceding  the 
defendant  to  have  been  a  responsible  moral  agent,  his  act 
was  murder  in  the  first  degree.     And  here  we  may  as  well 
remark  that,  as  there  was  evidence   tending  to    show  that 
defendant  was  intoxicated  from  the  use  of  spirituous  liquors 
upon  the  day  of  the  homicide,  the  circumstances  attending 
the  act  so  conclusively  show  that  such  intoxication,  of  itself, 
was  not  sufficient  to  deprive  him  of  the  power  to  deliberate 
upon  the  act,  and  form  the  criminal   intent,  that  no  jury 
.would  be  justified  in  finding  to  the  contrary.     Unless  the 
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intoxication  was  so  great  as  to  deprive  the  defendant  of  the 
power  to  deliberate,  and  form  the  guilty  intent,  it  was  no 
excuse  or  palliation  for  the  act.  "For  an  act  designedly 
perpetrated,  although  done  when  drunk,  the  law  holds  the 
perpetrator  to  the  same  responsibility  as  if  done  when  sober." 
People  V.  Hammill,  2  Parker,  223. 

The  real  inquiry  upon  this  branch  of  the  case  is,  was  this 
honiicide  the  deliberate  act  of  a  murderer— was  it  the  act  of 
a  person  of  sound  mind,  or  was  it  the  oflFspring  of  a  mind 
so  diseased  as  to  be  incapable  of  determining  the  moral 
quality  of  the  act,  and  refraining  from  its  commission  ?  The 
jury  found  the  defendant  guilty  of  murder  in  the  first  degree. 
Under  the  rule  adopted  in  this  State,  and  followed  by  the 
court  below  in  the  instructions  to  the  jury  upon  the  question 
of  insanity,  we  think  the  verdict  was  fully  supported  by  the 
evidence.  We  will  make  further  reference  to  this  rule  pres- 
ently, A  discussion  of  the  evidence  in  detail  would  serve 
no  useful  purpose, 

II,  The  defendant  asked  the  following  instruction,  which 
was  refused : 

"In  this  case,  where  the  defense  of  insanity  is  set  up,  it 
does  not  devolve  upon  the  defendant  to  prove  that  he  is  insane 
1  cuiMiNAL  ^y  *  preponderance  of  the  evidence ;  but  if,  upon 
law;  insanity,  ^^q  wholc  of  the  evidence  introduced  on  the  trial, 
together  with  all  the  legal  presumptions  applicable  to  the  case 
under  the  evidence,  there  should  be  a  reasonable  doubt  as 
to  whether  the  defendant  is  sane  or  insane,  he  must  be 
acquitted." 

The  court  instructed  the  jury  upon  this  branch  of  the  case 
as  follows : 

"25.  The  plea  of  insanity  is  a  complete  excuse  for  the 
crime  charged,  if  from  all  the  evidence  you  believe  the  plea 
is  sustained.  The  law  presumes  all  men  sane  until  insanity 
i.s  established  by  competent  evidence  to  the  satisfaction  of 
the  jury. 
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'*26.  It  is  not  necessary,  in  order  to  acquit,  that  the  evi- 
dence on  the  subject  of  insanity  should  satisfy  you  bejoni 
all  reasonable  doubt  that  the  defendant  was  insane ;  it  is  snfS- 
eient  if,  upon  consideration  of  all  the  evidence,  you  are 
reasonably  satisfied  that  he  was  insane.  If  weight  or  prepon- 
derance of  the  testimony  shows  the  insanity  of  the  defendant, 
it  raises  a  reasonable  doubt  of  guilt." 

The  rule  of  the  instructions  given  by  the  court  was  the  same 
whicli  was  approved  by  this  court  in  the  case  of  The  Stater. 
Fdter,  32  Iowa,  49,  and  followed  in  the  case  of  State  r. 
MvivherteVy  46  Iowa,  88.  We  see  no  sufficient  reason  for 
overruling  these  cases. 

III.  Exceptions  were  taken  to  the  twelfth  and  fourteenth 
instructions  given  by  the  court  to  the  jury.  We  need  not  repeat 
thene  instructions.  They  embody  the  rule  as  to  the  degree 
of  insanity  necessary  to  acquit,  which  was  adopted  by  this 
court  in  the  case  of  The  State  v.  Felter,  25  Iowa,  (i7,  and  with 
that  rule  we  are  content. 

IV,  Upon  the  impaneling  of  the  jury,  George  Roberts 
2_ — E quail-     was  callcd  as  a  juror,  and  being  sworn  to  answer 

rtrrtiicjn  of  .  . .    -,         - 

jurur.  questions,  testified  as  follows  : 

"I  read  an  account  of  this  matter  in  the  papers,  at  the  time 
it  occurred,  and  came  to  the  conclusion  that  defendant  shot 
McNamara,  and  that  it  was  a  criminal  thing  for  him  to  do. 
At  the  time  I  read  it  I  thought  it  a  horrible  thing  for  him  to 
do*  It  created  an  impression  on  my  mind.  It  was  a  criminal 
thing  for  him  to  do  so." 

To  the  court  and  district  attorney: 

**Have  no  bias  against  defendant.  Believe  I  can  hear  the 
testimony,  and  fairly  and  without  prejudice  determine,  on  the 
testimony  now,  the  guilt  or  innocence  of  the  defendant,  irre- 
spective of  what  I  read  in  the  papers.  Have  not  formed  such 
an  oijinion  of  the  guilt  or  innocence  of  the  defendant  as 
would  prevent  me  from  rendering  a  true  verdict." 

Substantially  the  same  testimony  was  given  by  others  who 
were  called  as  jurors.     The  defendant  "challenged  each  of 
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said  jurors  for  cause,  on  the  ground  that  the  constitution  of 
this  State  provides  that  each  person  tried  for  a  public  offense 
shall  have  an  impartial  jury,  and  the  jurors  challenged  had 
prejudged  the  case.*' 

The  court  overruled  the  challenges,  and  exceptions  were 
taken  by  the  defendant. 

Counsel  for  appellant  argue  this  point  upon  the  theory  that 
the  jurors  stated,  in  answer  to  questions  propounded  to  them, 
that  they  had  formed  an  unqualified  opinion  upon  the  guilt  of 
the  defendant.  It  wiU  be  seen  that  the  juror  did  not  state 
that  he  had  formed  such  opinion. 

The  Revision  of  1860,  §  4771,  provided  that  a  challenge 
might  be  taken  to  any  juror  who  had  "formed  or  expressed  an 
unqualified  opinion  or  belief  that  the  prisoner  is  guilty  or  not 
guilty  of  the  offense  charged."  Counsel  concedes  that  this 
section  of  the  statute  did  not  prevent  a  defendant  from  obtain- 
ing an  impartial  jury,  although  the  jurors  may  have  formed 
hypothetical  opinions  based  upon  what  they  had  heard  or 
read. 

The  Code,  §  4405,  provides  that  a  juror  may  be  challenged 
for  "having  formed  or  expressed  such  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner  as  would  prevent  him  from 
rendering  a  true  verdict  upon  the  evidence  submitted  on  the 
trial." 

It  cannot  be  claimed  that  this  provision  of  the  statute 
prevents  a  party  from  obtaining  an  impartial  jury.  If  the 
statute  be  followed,  it  will  exclude  all  partial,  biased  and 
prejudiced  jurors,  by  selecting  such  as  will  render  a  true 
verdict  on  the  evidence  submitted  on  the  trial. 

These  jurors  all  answered  that  they  could  hear  the  evi- 
dence and  render  an  impartial  verdict,  without  being  biased 
or  prejudiced  by  what  they  had  heard  or  read  in  news- 
papers. It  does  not  appear  that  any  one  of  them  had  any 
personal  knowledge  of  any  fact  connected  with  the  case. 
Whatever  opinion  they  had  formed  was  based  upon  mere 
hearsay.     Taking  into  consideration  the  character  of  the  evi- 
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dence  upon  which  the  jurors  formed  such  opinions  as  they 
had,  together  with  their  statements  under  oath  that  they 
eonld  determine  the  guilt  or  innocence  of  the  defendant  upon 
the  evidence  submitted  to  them,  irrespective  of  what  they  had 
heard  or  read,  we  think  the  court  properly  overruled  the 
challenges. 

That;  an  opinion,  however  strong  it  may  be,  founded  upon 
newspaper  reports,  or  other  hearsay  evidence,  will  prevent  a 
juror  from  rendering  an  impartial  verdict,  we  do  not  beUeve. 
Men  of  sufficient  intelligence  and  capacity  to  properly  dis- 
charge the  duties  of  jurors  can  certainly  divest  their  minds 
of  any  opinion  founded  upon  hearsay,  and  determine  the 
guilt  or  innocence  of  the  accused  upon  the  evidence  pro- 
duced upon  the  trial,  and  on  that  alone.  It  would  be  a 
reproach  upon  the  administration  of  justice  to  require  jurors 
to  be  selected  from  that  class  of  persons  who  do  not  or  cannot 
read  the  current  events  of  the  day,  and  are  totally  ignorant 
of  what  is  transpiring  around  them,  or  from  that  other  class, 
if  such  there  be,  who,  having  read,  have  no  opinion  upon  the 
subjects  about  which  they  read.  Bee  State  v.  Lavyreme,  38 
Iowa,  51. 

V.     In  the  progress  of  the  trial  an  order  was  made  by  the 

3 .  court  that  the  jury  should  be  kept  together,  and 

intoxicating  1^0*  allowed  to  Separate.  During  the  time  they 
Uqnort.  ^QXQ  thus  required  to  be  kept  together,  and  before 

that  time,  certain  jurors,  at  diflferent  times,  drank  intoxi- 
cating liquors  during  the  adjournments  of  the  court.  The 
most  of  such  drinking  occurred  between  the  adjournment  on 
Saturday  evening  and  the  convening  of  court  on  Monday 
morning.  No  drinking  of  intoxicating  liquors  was  indulged 
in  by  the  jury  while  engaged  in  deliberating  upon  the  case. 
It  does  not  appear  that  any  intoxication  was  produced  by  the 
drinks  taken  by  any  juror.  On  the  contrary,  certain  affida- 
vits which  were  taken  show  that  the  minds  of  such  of  the 
Jurors  as  indulged  in  drinking  were  not  affected  thereby.    It 
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is  claimed  that  the  verdict  should  have  been  set  aside  for 
this  misconduct  of  the  jury. 

The  jurors  may  have  been  guilty  of  a  contempt  of  the  court 
for  drinking  intoxicating  liquors  as  a  beverage  while  they  were 
required  to  be  kept  together,  yet  we  do  not  think,  in  the 
absence  of  a  showing  of  intoxication  as  the  result  of  the  drink- 
ing, that  there  should  be  a  reversal  of  the  judgment  on  this 
ground. 

It  was  held,  in  The  State  v.  Baldy,  17  Iowa,  39,  and  in 
Ryan  v.  Harrow^  27  Id.,  494,  that  where  jurors  indijlged  in  the 
use  of  intoxicating  liquors  after  the  cause  was  finally  submitted 
to  them,  and  while  they  were  deliberating  upon  the  case,  it  was 
such  misconduct  as  vitiated  the  verdict,  and  the  use  of  it  in 
any  degree  was  of  itself  conclusive  evidence  of  prejudice  to 
the  unsuccessful  party.  We  adhere  to  the  rule  announced  in 
those  cases. 

In  the  case  of  Van  Bicsklrk  v,  Dougherty,  44  Iowa,  42, 
it  was  held  that  where  a  juror  drank  intoxicating  liquors 
during  the  adjournment  of  the  court  and  before  the  cause 
was  finally  submitted  to  the  jury,  it  was  not  error  for 
the  court  to  overrule  a  motion  to  set  aside  the  verdict 
grounded  upon  such  alleged  misconduct,  in  the  absence  of  a 
showing  of  intoxication  or  prejudice*  resulting  from  the  indul- 
gence. 

There  is  a  wide  distinction  between  the  duty  of  a  juror 
during  the  adjournment  of  court  pending  the  trial,  and  his 
duty  after  the  case  is  submitted  to  him  for  his  determination. 
Section  4435  of  the  Code  requires  that  the  court,  upon  an 
adjournment,  must  admonish  the  jury  '*that  they  should  not 
converse  among  themselves  on  any  subject  connected  with  the 
trial,  or  form  or  express  an  opinion  until  the  cause  is  finally 
submitted  to  them."  This  requires  them  to  keep  their  minds 
in  statu  quo,  so  to  speak,  during  the  progress  of  the  trial,  so 
far  as  the  merits  of  the  case  are  concerned.  If,  during  the 
adjournment  of  the  court,  they  do  no  act  which  impairs  the 
mind  or  clouds   the  understanding,  when   again  called    to 
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hear  the  evidence  or  argameuts  of  counsel,  we  think  it  cannot 
be  said  there  was  misconduct  to  the  prejudice  of  any  one. 
When  the  cause  has  been  finally  submitted,  the  parties  have 
the  right  to  the  calm,  deliberate,  and  sober  consideration  of 
the  jury,  and  any  conduct  which  tends  to  impair  this  right 
may  woU  be  said  to  be  prejudicial. 

Au  examination  of  the  numerous  cases  cited  in  argument 
has  led  us  to  the  conclusion  that  when  the  indulgence  in 
intoxicating  drinks  occurs  during  the  adjournment,  and  before 
the  cause  i^  finally  submitted  to  the  jury,  the  better  rule  is,  in 
the  absence  of  a  showing  of  prejudice,  that  the  verdict  should 
stand*  and  we  think  there  is  no  good  reason  for  making  any 
distinction  between  civil  and  criminal  causes  in  the  appUca- 
tion  of  the  rule. 

VL  Exceptions  were  taken  because  the  State  was  allowed, 
Lj'itA^TuK:  against  defendant's  objection,  while  upon  the 
u^um^tiy.  rebuttal,  to  introduce  evidence  in  chief,  and  also 
to  the  refusal  of  the  court  to  permit  the  defendant  to  intro- 
doee  certain  evidence. 

The  order  in  which  evidence  is  allowed  to  be  introduced  ia 
a  matter  so  much  in  the  discretion  of  the  court  that  we 
wouM  not  be  justified  in  interfering,  unless  upon  the  clearest 
s bowing  of  prejudice,  and  we  find  none  in  this  case.  The 
rL»fiisal  of  the  court  to  allow  defendant  to  introduce  certain 
evidence  was  during  what  is  denominated  in  the  abstract  as 
the  "aurrebuttal  by  defendant."  It  appears  to  us  that  the 
evidence  offered  was  evidence  in  chief,  and  this  would  justify 
the  ruling  of  the  court. 

In  conclusion,  we  cannot  but  admire  the  zeal  and  abihty 
with  which  the  learned  senior  counsel  for  the  defendant  has 
followed  the  fortunes  of  his  client  to  the  last,  but  we  are  of 
opinion  that  the  appellant  has  had  a  fair  and  impartial  trial, 
and  that  the  judgment  is  just. 

Affirmed. 
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Sbbvbrs,  J. — So  much  of  the  foregoing  opinion  as  holds 
the  verdict  should  not  be  set  aside  because  the  jury,  or  some 
of  them,  drank  intoxicating  liquors  during  the  trial,  but  before 
the  cause  was  finally  submitted  to  them,  has  been  sharply 
criticised  in  a  petition  for  a  rehearing. 

The  confidence  seemingly  exhibited  by  counsel  has  induced 
us  to  re-examine  this  question  with  the  care  its  importance 
demands.  K  we  understand  counsel,  it  is  claimed  the  decided 
weight  of  authority  is  against  the  rule  of  the  opinion.  This 
we  regard  as  a  grave  error,  into  which  counsel  have  fallen 
through  perhaps  commendable  zeal  for  their  client. 

The  rule  of  the  opinion  is  sustained  by  Van  Btiskirk  v.  Dough- 
erty, 44  Iowa,  42;  Wilson  v.  .ibraJuims,  1  Hill,  207;  Purinton 
i\  Humphreys^  6  Maine,  329 ;  Davis  v.  The  People,  19  111.,  78 ; 
The  State  i\  Upton,  20  Mo.,  397 ;  Stone  v.  The  State,  4  Humph., 
27 ;  Thompson's  Case,  8  Gratt.,  637 ;  Coleman  v.  Moody,  4 
Hen.  and  Mun.,  1 ;  and,  if  cider  be  classed  as  intoxicating, 
by  Tlie  Commonwealth  v.  Rohy,  12  Pick.,  494. 

In  The  State  v.  Sparrow,  3  Murphey,  487,  and  Rowe  v.  State ^ 
11  Humph.,  496,  intoxicating  liquors  were  drank  by  the  jury 
after  they  had  retired  to  consider  of  their  verdicts.  The  ver- 
dicts were  sustained. 

In  Pope  (Jt  Jackson  v.  Tlie  State,  36  Miss.,  121,  and  Gilmanton 
V.  Hann,  38  N.  H.,  108.  intoxicating  liquor  was  drank  by  one 
of  the  jurors  as  a  medicine,  and  the  court  refused  to  set  aside 
the  verdict. 

In  Tlie  People  v.  Douglass,  4  Cow.,  26,  the  verdict  was  set 
aside  because  some  of  the  jury  drank  such  liquors  during  the 
trial  and  before  the  cause  was  finally  submitted  to  them ;  and 
in  Brandt  r.  Foivlcr,  7  Cow.,  562,  the  jury,  at  the  conclusion  of 
the  charge,  were  permitted  by  the  court  to  go  out  before 
retiring  to  their  room;  during  that  time  some  of  the  jury 
drank  intoxicating  liquors  and  th3  verdict  was  set  aside. 
This  last  case  is  overruled  by  the  subsequent  case  of  Wilson 
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r.  Abraham,  before  cited,  and,  while  the  court  attempts  to  dis- 
ti  aguish  The  People  v.  Douglass,  we  regard  it  as  an  entire 
failure.  The  latter  case  should,  we  think,  be  also  regarded  as 
overruled,  and  such  was  our  view  in  Ryan  v.  Harrow,  27  Iowa, 
4t>4,  and  it  was  so  regarded  in  Jones  v.  The  State,  13  Texas, 

In  the  following  cases  the  verdicts  were  set  aside  because 
the  jury,  or  some  of  them,  drank  intoxicating  liquors  after 
tbey  had  retired  for  the  purpose  of  considering  as  to  their 
verdict.  The  State  v.  Baldy,  17  Iowa,  39 ;  Ryan  et  <d,  v, 
Jlm-ow  et  al.,  27  Id.,  494 ;  The  State  v.  Bidlard,  16  N.  H.,  139 ; 
Leu/kton  v.  Sargent,  81  N.  H.,  119;  Jones  »•  I'he  Stxite,  13 
Texas,  16S ;  and  Grif/g  v.  McDaniel,  4  Harrington,  367. 

In  Dennison  i\  Collins,  1  Cow.,  Ill,  the  trial  was  suspended 
for  two  hours,  and  during  that  time,  but  not  within  one  and 
a  half  hours  of  the  time  it  was  resumed,  the  jury  drank 
intoxicating  liquors.     The  verdict  was  sustained. 

When  called  into  the  box,  one  of  the  jurors  was  intoxi- 
cnted,  and  the  court,  on  its  own  motion,  directed  him  to  stand 
ft.side.  This  was  sustained  on  appeal.  Bidlard  u.  Spoor,  3 
Cqw.,  430. 

During  the  trial  the  jury  drank  spirituous  liquors,  and  one 
of  them  was  ^'dis^^uised  with  liquor."  The  verdict  was  set 
aside.     Rose  v,  SniltJi,  4  Cow.,  17. 

These  last  cases  are  somewhat  exceptional,  but  they  are 
in  accord  with  the  spirit  and  rule  of  the  opinion. 

We  have  examined  and  cited,  we  believe,  all  the  cases 
to  which  our  attention  has  been  called,  and  it  will  be  seen 
tlio  opinion  is  in  accord  with  the  decided  weight  of  authority. 

In  truth,  there  is  not  a  single  adjudicated  case  in  which  a 
contrary  rule  has  been  sanctioned,  except  the  two  overruled 
eases  in  Co  wen.  Nor  will  it  do  to  say,  in  view  of  the  cita- 
tions we  have  made,  that  there  is  a  distinction  between  civil 
and  criminal  cases. 

No  doubt  there  can  be  found,  in  some  of  the  opinions,  sug- 
gestions and  illustrations  used  by  way  of  argument,  which, 
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at  the  first  glance,  seem  to  be  opposed  to  the  rule  of  the 
opinion.     But  all  such  must  be  regarded  as  dicta. 

In  view  of  the  overwhelming  weight  of  authority  in  sup- 
poit  of  the  opinion,  we  deem  it  unnecessary  to  vindicate  or 
support  it  by  argument,  which,  however,  we  believe  could 
be  readily  and  satisfactorily  done. 

The  petition  for  a  rehearing  is 

OVERBULED. 


Stinson  v.  Richardson  bt  al, 

1.  Homeitead:    discharge  of  lien:    8.,  having  a  bond  for  a  deed  of 

laud  in  wliich  Ms  homestead  was  included,  made  an  assignment 
thereof  to  R.,  the  wife  refusing  to  join  in  the  assignment.  There 
were  prior  judgment  liuns  upon  the  property  which  R.  discharged, 
and  he  then  came  into  possession  of  a  part  of  the  property:  Ileld^  that 
the  amount  due  from  R.  for  the  rent  of  the  homestead,  or  so  much 
thereof  as  he  occupied,  should  be  applied  in  reduction  of  his  lien  for 
the  judgments. 

2.  :    TAX  TITLE,    R.,  being  in  possession  under  an  agreement  to 

pay  all  back  taxes,  could  not  ac(iuire  a  tax  title  on  the  property,  and 
was  entitled  to  recover  only  the  amount  paid  by  him,  with  six  per 
cent  interest. 

Appeal  from  Boone  Circuit  Court, 

Friday,  June  7. 

For  a  history  of  this  case,  prior  to  the  commencement  of 
the  present  proceeding,  reference  is  made  to  a  former  appeal. 
See  Stinson  v.  Richardson  et  al,,  44  Iowa,  373.  On  the  plain- 
tiff's appeal  the  decree  was  modified.  The  procedendo  was 
filed  in  the  Circuit  Court  February  14, 1877.  On  the  3l8t  of 
March,  1877,  the  plaintiff  filel  in  the  Circuit  Court  her  sup- 
plemental petition,  alleging  "that  the  defendant  had  the 
possession  of  all  the  land  smeo  the  former  trial,  and  had  the 
use  of  it,  which  was  worth  seventy-five  dollars,  and  had  cut 
trees  and  removed  rails,  and  had  wilfully  damaged  the  build- 
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ings  and  other  improvements  thereon,  to  the  extent  and  value 
of  all  of  which  should  be  applied  as  of  the  proper  date  to 
extinguish  his  lien  upon  her  homestead."  The  defendant 
answered  as  follows : 

**1.  Admits  possession  of  part-  of  the  land,  but  the  rent 
was  only  worth  fifty  dollars  per  year. 

"2.     That  he  cut  some  trees  not  worth  over  three  dollars. 

**3.     Denies  everything  else  in  the  petition. 

"4,  That  the  items  set  up  in  the  supplemental  petition 
ghould  not  be  set  off  against  the  homestead  liens,  because 
tliej  do  not  belong  to  plaintiff,  and  she  has  no  interest  therein, 
and  Hpecially  pleads  that  she  cannot  recover  for  waste,  etc., 
on  that  part  of  the  land  not  included  in  the  homestead, 

**5,  That  when  his  contract  to  purchase  the  land  from 
plaintiff's  husband  was  revoked  he  procured  tax  title  certifi- 
cates on  the  land,  had  them  conveyed  to  W.  L.  Defore,  and 
on  October  17,  1873,  Defore  procured  treasurer's  tax  deeds  for 
said  laud,  and  that  he  has  been  in  possession  under  those 
deeds,  and  that  he  has  paid  taxes,  but  cannot  state  the 
amount." 

For  oquitable  defense,  he  says  that  in  April,  1872,  as  part 
of  the  purchase  price  of  the  land  in  suit,  he  satisfied  his 
Jud^oiits  of  record.  The  defendant  prays  that  the  tax  title 
deeda  be  held  valid,  and,  if  not  held  valid,  that  an  accounting 
may  be  had,  and  he  have  the  taxes  and  penalties  thereon, 
and  that  the  satisfaction  of  the  judgments  be  set  aside  and 
sale  ordered. 

Defore  filed  an  intervening  petition  alleging  that,  October 
24,  187^^3,  he  procured  treasurer's  tax  deeds  for  the  land  in 
8uit  for  the  benefit  of  defendant  Richardson,  who  has  paid 
him  all  money  expended,  and,  by  his  consent,  has  been  in 
posscflHion  of  the  premises ;  that  he  has  no  personal  interest 
herein,  except  so  far  as  he  has  assumed  to  act  for  Richardson, 
and  asking  that  the  tax  deeds  be  established  and  confirmed, 
and,  if  that  cannot  be  done,  that  he  have  aU  the  rights  the 
county  would  have  to  collect  taxes  with  penalties. 
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The  plaintiff  replied,  alleging : 

**1.  That  the  matter  of  the  tax  title  has  already  been 
adjudicated  and  settled. 

"2.  That  in  April,  1872,  Richardson  agreed  with  James 
Stinson  to  pay  all  the  taxes  on  that  land,  and  to  redeem  it 
from  tax  sale ;  that  Stinson  then  delivered  Bichardson  a  horse 
worth  seventy-five  dollars  to  apply  on  such  contract  or  bar- 
gain, and  he  has  kept  and  never  accounted  for  the  horse,  and 
has  had  said  horse  or  its  value  in  his  hands  all  the  time  the 
tax  title  was  enuring ;  that  Bichardson  has  been  in  posses- 
sion of  the  land,  claiming  it  adversely  to  plaintiff,  and  has  had 
the  full  use  and  enjoyment  of  said  land,  and  it  was  his  duty 
to  pay  said  taxes,  and  prevent  the  tax  deeds  from  enuring. 

"3.  That  to  her  prejudice  her  husband,  James  Stinson, 
refused  to  make  any  defense  to  the  claims  of  Bichardson,  and 
she  asks  that  she  may  defend,  to  protect  her  own  rights  and 
interest  in  the  premises. " 

The  cause  was  tried  by  the  court,  and  a  decree  was  entered 
as  follows: 

"1.  Allowing  plaintiff  to  be  credited,  on  the  lien  on  the 
homestead,  rent  and  damages  occurring  since  the  former 
decree,  deducting  therefrom  the  money  Bichardson  had  paid 
for  the  tax  sale  certificates, with  six  percent  interest  on  each 
payment  from  its  date,  the  sum  equaling  sixty-four  dollars 
and  seventy-five  cents,  but  refused  to  allow  rent  and  damages 
on  the  other  twenty  acres. " 

To  this  plaintiff  excepted. 

"2.  Holding  and  declaring  the  tax  title  deeds  invalid  to 
pass  title  to  Defore,  but  treating  the  same  as  payment  by 
Richardson  on  the  contract.  *' 

To  this  defendant  excepted. 

"3.  Bef using  to  allow  plaintiff  anything  in  the  accounting 
for  the  horse  her  husband  delivered  to  Bichardson  on  the 
trade»  when  it  was  made,  in  April,  1872." 

To  this  the  plaintiff  excepted.     Both  parties  appeaL 
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Hull  d  Ramsey,  for  plaintiff. 

Kidder  d  Crooks  and  D.  22.  Hlndtnan,  for  defendant. 

Day,  J. — I.     In  April,  1872,  James  Stinson,  husband  of 
plaintiff,  held  a  bond  from  one  Dawkins  for  a  conveyance  of 


1.  HOMKhTKAD:  sixty  acres  of  land,  upon  which  Stinson  had 

(liecharge  of 

"en.  one  thousand  two  hundred  dollars  or  one  thou- 

sand four  hundred  dollars,  the  proceeds  of  a  former  home- 
stead. Dawkins  had  obtained  judgment  against  Stinson  for 
the  balance  due.  Jesse  Stinson  and  Frank  Kichardson  also 
had  judgments  against  James  Stinson.  James  Stinson 
assigned  the  Dawkins  bond  to  Kichardson,  the  plaintiff,  his 
wife,  refusing  to  concur.  In  consideration  Richardson  agreed 
to  pay  the  Dawkins  judgment,  the  Jesse  Stinson  judgment, 
all  back  taxes,  a  team  of  horses  and  five  dollars  in  money, 
and  to  release  his  own  judgment.  Stinson  agreed  to  let 
Richardson  have  a  horse  worth  sixty  dollars  to  seventy-five 
dollars.  The  plaintiff  refusing  to  concur  in  the  sale,  Rich- 
ardson did  not  deliver  the  team.  Richardson  retained  the 
horse  Stinson  let  him  have,  paid  the  Dawkins  and  the  Jesse 
Stinson  judgments,  and  took  possession  of  the  land,  except 
one  house  and  a  small  garden  spot.  On  the  former  trial  the 
assignment  as  to  the  forty  acres  was  set  aside.  Richardson  was 
allowed  for  improvements  thereon,  and  was  charged  with 
rents  thereof,  and  the  Dawkins  judgment  and  part  of  the 
Jetjse  Stinson  judgment  were  declared  a  lien  on  the  whole 
sixty  acres  in  favor  of  Richardson,  who  had  paid  them.  The 
plaintiff  now  claims  that  the  rents  of  the  whole  sixty  acres, 
since  the  former  trial,  should  be  applied  to  diminish  Richard- 
hoii'h  lien  for  the  judgments  paid.  The  court  allowed  plain- 
tiff's claim  as  to  the  forty  acres,  the  homestead,  but  denied 
the  daim  as  to  the  remaining  twenty  acres.  From  this 
decision  plaintiff  appeals.  In  this  respect  the  decree  of  the 
court  below  was  right.     The  sale  of  the  twenty  acres  was  not 
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affected  by  the  former  decree.  Defendant  was  in  possession 
of  that  tinder  his  purchase,  which  still  remains  nndistorbed, 
and  he  ought  not  to  be  required  to  apply  the  rents  and  profits 
in  extinguishment  of  his  lien. 

n.     The  defendant  Richardson,  being  in  possession  of  all 

j^ .  t^j^     the  land  under  his  contract  of  purchase,  furnished 

***^  Defore  money  to  buy  in,  for  his  use,  certificates 

of  tax  sale  on  the  land.  Tax  deeds  have  now  been  executed, 
and  under  these  defendant  insists  that  he  is  entitled  to  the 
land,  or  at  least  to  the  amount  expended,  with  the  ordinary 
penalties  which  would  be  due  the  county  if  the  taxes  had  not 
been  paid.  The  court  allowed  defendant  the  amount  paid, 
with  six  per  cent  interest.  Prom  this  judgment  the  defendant 
appeals.  We  think  this  action  of  the  court  is  also  correct. 
The  defendant  was  in  possession  under  an  agreement  to  pay 
all  back  taxes.  The  amount  which  he  paid  for  certificates  of 
purchase  should  be  treated  simply  as  so  much  paid  in  com- 
pliance with  the  terms  of  the  contract  upon  his  part,  and  for 
that  sum,  with  six  per  cent  interest  from  the  time  of  payment, 
he  was  properly  allowed. 

UI.  The  defendant  refused  to  deUver  the  team  because 
plaintiff  would  not  ratify  the  contract.  Stinson  let  defendant 
have  a  horse,  under  the  agreement,  and  he  still  retains  the 
same.  The  plaintiff  asks  that  the  value  of  this  horse  be 
applied  in  discharge  ;pro  tanto  of  defendant's  lien  upon  the 
homestead  forty.  We  think  plaintiff  is  entitled  to  this  relief. 
Defendant  has  paid  nothing  but  the  judgments,  and  for  them 
he  has  been  subrogated  to  the  lien  of  the  holders  of  the  judg- 
ments. It  is  true  the  horse  belonged  to  plaintiff's  husband. 
She  could  not,  in  a  direct  action  therefor,  recover  its  value, 
but  she  is  entitled  to  protect  the  homestead,  and,  in  the  event 
of  the  failure  of  her  husband  to  do  so,  she  may  insist  upon  a 
proper  allowance  for  all  sums  which  should  equitably  go  to 
release  the  lien  upon  the  homestead.  As  defendant  did  not 
deliver  the  team,  he  ought  to  account  for  the  value  of  the 
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horse*  Upon  plaintiff's  appeal  the  cause  is  reversed  and 
remaDded  with  directions  to  apply  the  value  of  the  horse  in 
reduction  of  the  judgment  liens. 


Twogood  &  Elliott  v.  Reily  et  al. 

1.  PraotiM  in  the  Bapreme  Court:  trial  db  novo.  To  entitle  the  appellant 
to  *i  tri&l  de  novo  in  the  Supreme  Court,  the  provisions  of  section  2742 
of  the  Code  must  be  complied  with.  If  they  are  not,  the  case  will  be 
reviewed  on  appeal  only  upon  the  errors  assigned. 

Appeal  from  Linn  Circuit  Court, 

Satukdat,  June  8. 

This  is  an  action  in  equity  for  the  foreclosure  of  an  alleged 
mortgage.  The  instrument  claimed  by  plaintiff  to  be  a  mort- 
gage was  in  the  form  of  a  warranty  deed.  Defendauts 
claimed  it  was  in  fact  a  warranty  deed,  and  conveyed  the 
title*  There  was  a  decree  for  the  defendants.  Plamtiffs 
appeal. 

J-  B.  Young,  for  appellants. 

Hubhardy  Clark  dt  Deacon,  for  appellees. 

EoTHROCK,  Ch.  J. — It  appears  from  the  abstract  that  the 
1  PRACTICE  In  cause  was  tried  in  the  court  below  by  an  exam- 
JllnA^^'S®     ination  of  the  witnesses  in  open  court,    it  does 
dsnQvo.  ^^j.  appear  that  any  motion  was  made  at  any 

time  for  a  trial  upon  written  evidence,  nor  that  any  order 
was  made  for  the  testimony  to  be  taken  down  in  writing  on 
the  trial,  and  made  part  of  the  record.  We  have  repeatedly 
held  that  in  order  to  entitle  an  appellant  to  a  trial  anew  in 
this  court  the  provisions  of  section  2742  of  the  Code  must  be 
complied  with.    It  seems  that  the  cause  was  tried  as  law 
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actions  are,  by  embodying  the  evidence  in  a  bill  of  exceptions. 
No  errors  have  been  assigned,  and  as  the  cause  is  not  triable 
anew,  there  is  nothing  in  the  record  which  this  court  can 
examine.  The  statute  is  explicit.  We  are  precluded  from 
trying  any  errors  excepting  such  as  are  duly  presented  by 
assignment.     Code,  §§  2741,  3183,  3207. 

All  equitable  actions,  of  whatever  character,  are  triable  de 
noro  upon  appeal  to  this  court,  provided  the  parties  have 
complied  with  section  2742  of  the  Code.  Sherwood  v.  Sherwood, 
44  Iowa,  192.  If  tried  in  the  court  below  in  the  same  man- 
ner as  law  actions,  upon  appeal  to  this  court  we  can  only 
try  the  errors  assigned.  After  the  cause  was  fully  submitted 
the  appellant  filed  a  certificate  of  the  trial  judge,  made  and 
dated  April  26, 1878,  to  the  eflfect  that  the  abstract  contained 
all  the  evidence  adduced  on  the  trial.  Aside  from  the  fact 
that  this  certificate  was  made  after  the  cause  was  submitted, 
it  cannot  avail  the  appellant.  It  nowhere  appears  aflSrma- 
tively,  or  by  implication,  that  any  motion  or  order  was  made 
as  required  by  Code,  §  2742.  These  points  are  insisted  upon 
by  counsel  for  appellee,  and  we  are  not  at  liberty  to  disregard 
them. 

Affibmed. 

Dabland  v.  Wade.  ^]^_M\_ 

1  48      547 

1.  Praetice:  APFTOAVrre  of  jurors.    AffldavltBof  Jurors  may  be  received     \f^ 

for  the  purpose  of  showing  that  the  amount  of  the  verdict  was 
reached  by  dividing  the  sum  of  the  amounts  suggested  by  all  the 
jurors  by  twelve. 

2.  :  BBMiTTrnjR.    Where  a  quotient  verdict  was  rendered  it  was 

held  that  the  court  was  not  authorized  to  accept  a  renUUUur  of  all  but 
the  lowest  amount  which  any  Juror  was  disposed  to  give,  and  render 
Judgment  for  that  amount. 

Appeal  from  Floyd  Circuit  Cov/rt. 

Saturday,  June  8. 

Action  for  crim.  con.    Verdict  and  judgment  for  plaintiflF. 
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Both  parties  appeal.     The  facts  of  the  case  appear  in  the 
opinion. 

Starr,  Patterson  d  Harrison,  for  plaintiflE. 

J.  Evans  Owens,  for  defendant. 

Beck,  J. — ^I.  Upon  the  rendition  of  a  verdict  fortwothou- 
t^and  three  hundred  dollars,  defendant  filed  his  motion  to  set  it 
aside  on  the  ground  of  misconduct  of  the  jury  in  settling  the 
amount  under  an  agreement  before  entered  into,  to  add 
together  the  amounts  each  juror  should  write  upon  a  ballot, 
and  divide  the  sum  thus  obtained  by  twelve.  Affidavits  of 
Beven  or  eight  of  the  jurors,  in  support  of  the  motion,  were 
filed,  and  the  court  found  thereon  the  facts  as  alleged  in 
the  motion,  and  that  the  jurors  had  agreed  in  advance  to 
settle  their  verdict  in  the  manner  indicated.  The  jurors,  or 
some  of  them,  filed  other  affidavits,  contradicting  to  some 
extent  their  first  statement,  which,  to  our  minds,  greatly 
impair  the  credit  to  be  given  them.  But  the  Circuit  C!ourt 
had  more  complete  information  of  the  facts  involved,  of  the 
character  of  the  jurors,  and  the  influence,  if  any,  used  to 
procure  the  conflicting  statements,  than  we  have,  and  was 
better  able  to  decide  according  to  the  very  right  of  the  mat- 
ter than  we  are.  The  record  before  us  so  far  supports  the 
conclusion  reached  by  the  Circuit  Court  that  we  are  not  jus- 
tified in  disturbing  it. 

II.  But  counsel  for  plaintiff  contend  that  a  verdict  cannot 
be  assailed  in  this  manner  and  set  aside  for  irregularities  of 
1.  practice:  the  character  disclosed,  upon  the  affidavits  of 
jurors.  jurors.  But  such  practice  must  be  considered 
settled  by  decisions  of  this  court.  See  Wright  v.  III.  d  Miss, 
Telegraph  Co.,  20  Iowa,  196,  which  has  been  frequently  fol- 
lowed and  approved. 

III.  The  Circuit  Court,  having  adjudged  that  the  verdict 
was  found  in  the  manner  above  pointed  out,  held  that  a  new 
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^ . .  trial   would   be  granted  unless  plaintiflf   should 

wmittitnr.  enter  a  remittitn/r  of  the  amount  of  the  verdict 
aboye  one  hundred  dollars,  the  sum  which,  it  was  dhown,  one 
juror  wrote  upon  his  ballot,  all  the  other  jurors  writing  on 
theirs  two  thousand  five  hundred  dollars.  The  remittitur 
being  entered,  judgment  was  rendered  for  the  sum  of  one 
hundred  dollars.  Plaintiff  excepted  to  the  decision  upon  the 
motion  for  a  new  trial,  and  defendant  excepted  ta  the  order 
and  permission  to  plaintiff  to  file  a  remittitur,  and  to  the 
judgment.  The  plaintiff  and  defendant  both  assigned  m 
error  the  order  for  the  remittitur. 

We  know  of  no  authority  the  court  possessed  to  direct  the' 
remittitwr,  and  to  render  judgment  after  it  was  entered.  K 
the  verdict  was  bad  for  the  amount  found,  it  was  good  for  no 
amount.  It  cannot  be  claimed  a  verdict  in  the  sum  of  one 
hundred  dollars  was  returned  by  the  jury.  It  is  not  the 
case  of  excessive  damages  which  would  authorize  the  court  to 
require  the  plaintiff  to  take  judgment  for  the  true  amount^ 
found  by  the  court  upon  the  evidence.  We  conclude,  there- 
fore, that  the  judgment  of  the  court  below  ought  to  be 

Affirmed  on  plaintiff's  appeal, 
Bevebsed  on  defendant's  appeal. 
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BBiaas  y.  DowioKa  &  Matthews  et  al. 

li  Safety  t  CONSIDERATION :  PROMISSORY  NOTE.  To  bind  a  sorety  upon 
a  pnumissory  note,  who  signed  the  same  subsequent  to  the  eiecn- 
tion  thereof  by  the  principal  and  acceptance  by  the  payee,  and  at  the 
reqi]«Kt  both  of  payee  and  principal,  some  new  consideration  must 
be  established,  either  of  advantage  to  the  signers  of  the  note,  or  of 
prejudice  to  the  payee. 

Appeal  from  Washington  Circuit  Court, 

Saturday,  June  8. 

Tke  plaintiff  claims  of  the  defendants  the  sum  of  two  hun- 
dred and  sixty-one  dollars  and  sixty-six  cents,  alleged  to  be 
due  on  two  promissory  notes  executed  by  the  defendants. 

TLe  defendant  J.  R.  Phillips  filed  her  separate  answer,  as 
follows :  "Admits  that  on  or  about  the  time  alleged  by  plain- 
tiff defendants  made  to  plaintiff  the  notes  in  suit;  admits 
every  other  material  allegation.  But  to  have  and  maintain 
said  action,  plaintiff  ought  not,  for  that  this  defendant  signed 
said  notes  at  the  request  of  plaintiff,  and  without  any  con- 
sideration whatever  for  so  doing,  and  after  the  notes  had 
^been  executed  by  the  other  defendants,  Downing  &  Matthews." 
Afterwards,  the  defendant  J.  R.  Phillips  filed  an  amendment 
to  her  answer,  as  follows :  "That  after  the  notes  in  suit  had 
;been  fully  executed  by  the  defendants  Downing  &  Matthews 
to  the  plaintiff,  and  had  been  delivered  to  and  accepted  by 
plaintiff,  with  only  said  Downing  &  Matthews  as  makers, 
the  name  were,  at  the  instance  and  request  of  plaintiff  and 
the  defendants  Downing  &  Matthews  presented  to  said  J.  R. 
Phillips,  and  her  signature  thereto  requested  and  obtained ; 
that  said  signing  on  the  part  of  said  Phillips  was  not  in 
pursuance  of  any  previous  understanding  or  arrangement 
on  her  part  nor  on  the  part  of  plaintiff,  nor  on  the  part  of 
either  of  the  parties  to  said  notes,  and  that  she  signed  the 
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notes  long  after  their  execution,  and  without  any  consideration 
for  so  doing ;  that  she  had  no  interest  whatever  in  the  firm 
business  of  Downing  &  Matthews,  nor  in  the  consideration  for 
which  the  notes  were  given,  and  asks  judgment  for  costs. ** 
The  plaintiff  demurred  to  the  answer,  and  the  amendment 
thereto.  The  court  sustained  the  demurrer.  The  defendant 
elected  to  stand  on  her  answer,  and  judgment  was  rendered 
against  her  for  two  hundred  and  eighty  dollars  and  forty 
cents. 

The  defendant  J.  B.  Phillips  appeals. 

Ed.  W.  Stone,  for  appellant. 

Dewey  dt  Beard,  for  appellee. 

Day,  J. — This  case  differs  from  Dickerman  v.  Miner,  48 
Iowa,  508,  and  Hamilton  'v.  Hooper,  46  Iowa,  515,  in  that 
the  Amendment  to  the  answer  in  this  case  allep^es 
p?SSi!^^**'*'  that  the  defendant  Phillips  signed  the  notes  at 
'*^*®*  the  instance  and  request  of  the  other  makers. 

Downing  &  Matthews.  In  the  cases  above  referred  to,  the 
sureties  signed  the  notes  without  the  consent  or  knowledge  of 
the  principal,  and  it  was  held  that  the  effect  of  such  signing 
was  to  discharge  the  principal  and  bind  the  surety  as  the 
maker  of  a  new  note-  The  answer  in  this  case  alleges  that 
the  defendant  Phillips  signed  the  notes  after  they  had  been 
executed  by  the  principals,  and  delivered  to  and  accepted  by 
the  plaintiff.  The  undertaking  of  defendant  was,  therefore, 
a  collateral  one.  Credit  had  already  been  extended  to  the 
principals.  There  must,  therefore,  be  some  new  considera- 
tion, either  of  advantage  to  the  defendants  or  prejudice  to  the 
plaintiff,  to  support  the  promise  of  the  defendant,  Phillips. 
See  Harwood  v.  Kinsted,  20  HI.,  367  (374) ;  Tenny  v.  Prince, 
4  Pick.,  385 ;  8.  C,  7  Pick.,  243 ;  Leona/rd  v.  Indenburg,  8 
Johns.  R.,  29  (37),  and  cases  cited ;  Cla/rk  v.  Small,  6  Yerger, 
418.  The  undertaking  of  the  defendant  being  in  writing 
imports  a  consideration.     Still,  it  is  competent  for  the  def end- 
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ant  to  aver  and  prove  that  there  was  no  consideration.  The 
answer  alleges  that  there  was  no  consideration  for  defendant's 
promise,  and,  if  this  allegation  be  proved,  defendant  should 
be  discharged.     The  demurrer  should  have  been  overruled. 

Reversed. 


i 


Cotter  v.  O'Coknell. 

1-  Tfodar  ^  J[7DiciAL  SALE.  Where  a  party  paid  to  the  clerk  a  certain 
amount  as  a  tender  to  be  accepted,  if  at  all,  in  full  discbar<;e  of  a 
Judgment,  with* interest  and  costs,  the  acceptance  of  it  by  the  attor- 
ney of  the  judgment  creditor  will  bind  the  latter  to  account  to  the 
plainti^  for  the  proceeds  of  a  sheriff's  sale  made  to  satisfy  the  judg- 
ment 

Appeal  from  Clinton  XJircuit  Con/rt. 

Saturday,  June  8. 

On  the  14th  day  of  April,  1874,  William  O'Connell  recov- 
ered a  judgment  by  default  against  Garrett  Cotter  for  one 
hundred  and  sixty-one  dollars  and  three  cents,  and  twenty- 
one  dollars  and  ninety-five  cents  costs,  and  fifty  dollars  attor- 
ney'fi  fee,  together  with  a  foreclosure  of  mortgage,  and  an 
order  for  a  special  execution.     The  petition  upon  which  this 
judgment  was  rendered  did  not  pray  a  foreclosure  of  the 
mortgage.     On  the  2d  day  of  June,  1874,  the  mortgaged  prop- 
erty was  sold  to  Henry  Grerhard,  for  the  sum  of  one  hundred 
and  ninety  dollars,  and  a  certificate  of  purchase  was  issued 
to  him.     On  the  2d  day  of  the  next  term,  September  8, 1874, 
Cotter  appeared  and  moved  the  court  to  vacate  the  decree  of 
foreclosure  of  the  mortgage,  and  the  proceedings  thereunder, 
for  the  reason  that  the  suit  had  been  prosecuted  at  law,  and 
no  decree  of  foreclosure  had  been  asked.     On  the  12th  day 
of  April,  1S75,  Cotter  moved  to  set  aside  the  sale  to  said  Ger- 
hard, and  tendered  and  paid  into  court  the  sum  of  one  hun- 
dred and  eighty-two  dollars  and  seventy-two  oents,  in  full  of 
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the  said  judgment,  interest  and  costs.  Pending  a  decision 
apon  said  motion,  Cotter  filed  his  petition  asking  that  the 
sale  be  set  aside,  and  that  the  sheriff  be  enjoined  from  exe- 
cuting a  deed  to  Grerhard.  A  preliminary  injunction  issued 
as  prayed.  0*Connell  appeared  and  asked  leave  to  amend 
his  petition  in  the  suit  in  which  the  foreclosure  was  obtained. 
At  the  September  Term,  1875,  the  court  rendered  a  decision 
upon  the  respective  motions,  refusing  to  permit  O'Gonnell  to 
amend  his  petition,  setting  aside  the  decree  of  foreclosure, 
and  vacating  the  sale.  From  this  ruling  O'Connell  appealed 
to  this  court.  On  the  20th  day  of  September,  1876,  this 
court  reversed  the  ruling  of  the  Circuit  Court,  and  held  that 
the  sale  was  valid,  and  that  the  court  should  have  permitted 
the  amendment  of  the  petition  in  the  foreclosure  proceeding. 
See  O'GonneU  v.  Cotter^  44  Iowa,  48.  Pending  this  appeal, 
on  the  17th  day  of  April,  1876,  John  F.  McGuire,  attorney 
of  O'Connell,  accepted  the  money  deposited  with  the  clerk 
as  a  tender,  and  executed  therefor  a  receipt,  as  follows: 
""Beceived  from  W.  B.  Le£&ngwell,  clerk,  the  sum  of  one  hun- 
dred and  eighty-two  dollars  and  seventy-two  cents,  the  same 
being  tendered  by  Isaac  Baldwin  on  the  12th  day  of  April, 
A.  D.  1875,  in  the  above  case,  for  Garrett  Cotter,  and  being 
tendered  in  full  of  principal  and  interest  on  note  sued  on,  to 
April  12,  1875,  in  full  payment  of  all  costs  prior  to  April  14, 
1874."  On  the  28th  day  of  September,  1876,  a  procedendo 
issued  from  this  court,  and  on  the  14th  day  of  October,  1877, 
the  sheriff  executed  to  Gerhard  a  deed,  pursuant  to  his  pur- 
chase. In  the  meantime  the  action  in  which  the  injunction 
was  prayed  had  been  continued.  On  the  18th  of  January, 
1877,  Cotter  filed  a  substituted  and  amended  petition,  setting 
forth  a  history  of  the  cause,  and  praying  that  the  sale  to 
Cterhard  be  cancelled,  and  for  general  relief.  The  defendant 
answered,  denying  that  the  tender  of  one  hundred  and  eighty- 
two  dollars  and  seventy-two  cents  was  received  in  full  satis- 
faction of  the  amount  due,  aUeging  that  one  hundred  and 
fifteen  dollars  and  sixty-five  cents  had  been  applied  in  satis- 
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fying  oosts  in  the  Sapreme  Court  and  balance  of  the  prinei- 
pal  jadgment,  and  tendering  to  plaintiff  the  balance,  seventy 
dollars  and  ninety-seven  cents.  The  court  refused  to  set 
a^ide  the  sale  to  Gerhard,  and  rendered  judgment  agafaist 
O'Connell  for  the  amount  for  which  the  property  was  sold, 
with  interest  and  costs.     The  defendant  appeals. 

John  I.  MuUany,  for  appellant. 
Isaac  BaMmn,  for  appellee. 

Day,  J. — I.  Appellant  insists  that  plaintiff  has  mistaken 
his  remedy.  It  is  urged  that  he  should  have  set  up  the  fact 
of  the  acceptance  of  the  tender  under  the  provisions  of  sections 
3212,  3213  of  the  Code,  and  moved  thereon  for  a  dismissal  of 
the  appeal  in  the  Supreme  Court.  We  are,  however,  of  the 
opinion  that,  while  the  plaintiff  might  have  pursued  that 
course,  he  is  not  confined  to  that  remedy. 

II,  Appellant  mainly  relies  upon  the  fact  that  the  tender 
was  accepted,  not  in  satisfaction  of  the  entire  demand,  but 
1.  tender:  merely  in  discharge  of  what  remained  after  cred- 
ia.uu^isuie.  itjjjg  ^1^^  judgment  with  the  amount  of  the  sale. 
This  position  of  appellant  is  not  tenable.  The  amount 
accej)ted  was  very  lar^^ely  in  excess  of  the  unsatisfied  portion 
of  the  judgment,  and  must  have  been  known  to  the  attorney 
of  O'Connell  to  be  so.  It  was  within  a  few  cents  of  the 
amount  of  the  judgment,  interest,  and  costs,  less  the  attor- 
ney'K  fee.  It  was  tendered  and  was  in  custody  of  the  clerk 
in  full  satisfaction  of  the  amount  of  the  claim.  The  clerk 
liad  110  authority  to  pay  it  out  except  in  full  satisfaction  of  the 
deniHud,  and  the  evidence  shows  that  he  refused  to  do  so. 
McGaire,  the  attorney  of  O'Connell,  had  no  right  to  the 
tender  except  as  in  full  discharge  of  the  claim,  and  when  he 
aeeei)ted  it  the  claim  was,  in  law,  discharged.  It  is  claimed 
that  it  is  improbable  that  McGuire,  as  attorney  for  O'Connell, 
would  accept  one  hundred  and  eighty-two  dollars  and  sev- 
enty-two cents  in  full  settlement  of  the  case,  when  he  had 
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already  made  one  hundred  and  ninety  dollars  on  the  judg- 
ment through  the  sheriff's  sale.  But  that  sale  had  been  set 
aside,  ^d,  to  say  the  least,  tha  validity  of  it  was  in  great 
doubt.  The  defendant,  having  accepted  satisfaction  of  the 
claim,  was  properly  held  to  account  for  the  proceeds  of  the 
sheriff's  sale* 

Affibmbi). 


Watebs  et  al  v.  Watbbs. 

L  Taaant  in  Oommon:  rents  and  profits  :  heir  at  law.  Facts  consid- 
ered under  which  it  was  held  that  plaintiffs  were  entitled  to  recover 
rents  and  profits  from  the  defendant  for  the  use  and  enjoyment  of 
certain  realty,  which  he  held  in  common  with  plaintiffs*  ancestor. 

Appeai  from  Winneshiek  District  Cowrt. 

Saturday,  June  8. 

Pt.atntiffs  aver  that  they  are  the  heirs  at  law  of  J.  B. 
Waters,  deceased,  who  departed  this  life  in  the  month  of 
August,  1865 ;  that  the  defendant,  H.  P.  Waters,  and  said  J. 
B.  Waters,  were  each  the  owners  of  an  undivided  half  of  cer- 
tain real  estate,  and  that  upon  the  death  of  said  J.  B.  Waters 
the  plaintiffs  became  the  owner  of  his  interest  by  inheritance ; 
that  the  defendant  has  received  the  rents  and  profits  of  said 
real  estate.  It  is  prayed  that  an  account  be  taken  of  such  of 
said  rents  and  profits  as  have  accrued  since  August,  1865,  and 
that  plaintiffs  have  judgment  for  their  share  thereof.  The 
answer  admits  that  the  said  real  estate  is  owned  in  common 
by  the  plaintiffs  and  defendant.  It  is  further  averred  that 
the  said  real  estate  was  conveyed  by  Gardiner  Waters  to  the 
defendant  and  said  J.  B.  Waters  in  January,  1863,  and  that 
the  consideration  of  said  conveyance  was  that  the  grantee 
should  pay  off  all  the  debts  of  said  Gardiner  Waters,  and  sup- 
port and  maintain  him  and  his  wife  during  their  natural 
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Hyes ;  that  defendant  took  and  kept  them  daring  their  lives, 
and  paid  the  said  debts  and  taxes  on  the  land,  and  said  John 
B.  Waters,  deceased,  did  not  contribate  his  share  to  the 
maintenance  of  Gardiner  Waters  and  his  wife,  and  did  not 
pay  his  share  of  said  indebtedness,  taxes,  etc. 

An  account  of  several  items  of  claim  was  set  out  in  tiie 
answer,  but  it  does  not  appear  in  the  abstract.  It  is  prayed 
that  an  account  of  said  several  matters  be  taken,  and  that 
"'the  balance  in  favor  of  either  party  be  a  lien  upon  the  land 
described  in  the  petition. " 

To  this  answer  there  was  a  reply  in  general  denial. 

There  was  a  trial  by  the  court.  Judgment  was  rendered 
for  the  plaintiflFs  for  six  hundred  and  seventy-nine  dollars. 
The  defendant  appeals. 

M.  P,  Hathaway,  for  appellant. 

WiUett  d  Wellington,  tot  appellees, 

RoTHEOCK,  Ch.  J. — The  defendant  was  examined  as  a  wit- 
ness in  his  own  behalf.  His  wife  was  also  examined  as  a 
" co^iSSlt^  ^'^  witness.  The  plaintiffs  objected  to  their  testi- 
SSlheir^uaw"  mony  as  incompetent,  because  the  facts  detailed 
by  them  were  in  the  nature  of  personal  transactions  and 
communications  had  with  John  B.  Waters,  deceased.  It  does 
not  appear  that  any  ruling  was  made  by  the  court  upon  this 
objection,  excepting  that  appellants  assign  as  error  that  the 
court  disregarded  the  testimony  of  said  witnesses.  Under 
these  circumstances  it  is  proper  that  such  of  their  testimony 
as  was  in  the  nature  of  personal  transactions  and  communi- 
cations with  the  deceased,  should  be  excluded.  The  cause  is 
triable  de  novo  in  this  court,  and  after  rejecting  this  incom* 
potent  testimony  there  is  little  tef t  to  support  the  defendant's 
cross-claim.  It  appears  generally,  from  some  letters  written 
by  the  deceased,  that  he  acknowledged  an  indebtedness  to 
the  defendant,  but  in  what  amount  does  not  appear,  except 
from  the  testimony  of  the  defendant  and  his  virife.     We  can- 
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not  ascertain  from  the  abstract  whether  any  of  the  claims 
accrued  after  the  decease  of  John  B.  Waters. 

About  the  only  evidence  which  is  definite  and  certain  is 
the  amount  of  rents  received  by  defendant  from  the  real 
estate,  and  certain  items  which  were  expended  by  him  for 
repairs.  It  is  not  even  shown  what  amounts  he  has  paid  in 
taxes  since  the  death  of  John  B.  Waters. 

It  is  not  necessary  for  this  court  to  determine  whether  the 
claims  made  by  defendant,  which  accrued  in  the  life-time  of 
the  deceased,  are  properly  chargeable  upon  the  land,  because 
we  think  there  is  no  competent  evidence  to  establish  said 
claims. 

Taking  the  evidence  that  is  definite  and  certain,  the  con- 
elusion  we  reach  is  that  the  court  below  did  not  err  in  its 
finding  as  to  the  amount  due. 


Affibmed. 


Ofpiobb  &  PusBY  V.  Evans  bt  al. 

1.  Evidence:    burden  op  proop:    contract.    The  burden  of  proof  is 

upon  the  plaintiff  to  establish  a  parol  contract  under  which  he  seeks 
to  recover. 

2.  Homestead:    existino  CREDrroRs:    husband  and  wipe     A  convey- 

ance to  the  wife  of  real  estate  received  in  exchange  for  the  home- 
stead is  not  fraudulent  as  against  existing  creditors. 

Appeal  from  Pottawattamie  District  Cou/rt. 

Saturday,  June  8, 

The  petition  of  plaintiffs  alleges  that  they  loaned  to  defend- 
ant S.  S.  Evans,  in  1869,  the  sum  of  t^o  thousand  eight 
hundred  and  fifty-five  dollars,  for  the  purpose  of  enabling  him 
to  make  alterations  and  improvements  upon  his  house  in 
Glendale,  in  Council  Bluffs,  for  which  amount  he  executed  to 
them  his  note  February  25,  1870 ;  that  at  the  time  said  loan 
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waa  made  Evans  told  them  that  after  said  improTements  were 
made  he  would  thereby  be  able  to  effect  an  exchange  of  the 
said  property  with  S.  S.  Bayliss  for  his  homestead  on  the 
public  square,  and  a  livery  bam  in  Council  Bluffs,  and  that 
be  would  then  give  them  security  on  the  livery  bam  for  their 
fiaid  loan  to  him,  which  loan  was  made  by  them  on  the  faith 
of  said  promise,  and  to  enable  Evans  to  make  the  improve- 
ments and  to  effect  the  exchange.  The  petition  further 
charges  that  said  exchange  of  property  was  made  about  the 
2^th  of  October,  1869;  that  Evans,  instead  of  taking  the 
title  in  his  own  name  and  fulfilling  his  promise  to  them  by 
giving  them  said  security,  caused  the  property  to  be  conveyed 
by  Bayliss  to  his  wife,  the  defendant  E.  B.  Evans ;  that  said 
conveyance  of  the  livery  bam  to  E.  B.  Evans  was  made  ^th 
the  intent  to  defraud  plaintiffs,  and  that  she  holds  the  title  to 
said  property  in  trust  for  the  creditors  of  S.  S.  Evans.  The 
petition  further  alleges  that  on  the  21st  of  May,  1874,  plain- 
tiSs  recovered  a  judgment  against  said  S.  S.  Evans,  on  said 
note,  for  the  sum  of  four  thousand  and  sixty-nine  dollars  and 
forty  cents.  The  plaintiffs  pray  that  their  judgment  be  de- 
clared a  lien  upon  and  enforced  against  said  property,  includ- 
ing the  rents  and  profits  thereof. 

The  defendant  E.  B.  Evans  denies  that  the  contract  alleged 
in  plaintiffs*  petition  was  made,  and  that  she  had  any 
notice  thereof,  or  that  plaintiffs  furnished  S.  S.  Evans  with 
money  to  make  the  alleged  improvement.  She  admits  the 
exchange  of  property  with  S.  S.  Bayliss.  She  alleges  that 
prior  to  that  time  she  had  received  by  gift  from  her  father, 
B.  S.  Bayliss,  a  tract  of  land  in  Nebraska  of  the  value  of  two 
thousand  dollars,  and  a  half  interest  in  the  Parks  mill 
property,  valued  at  eight  thousand  dollars;  that  about  ISGS 
she  authorized  her  co-defendant,  8.  S.  Evans,  to  sell  said 
property  and  procure  her  other  property  in  place  thereof; 
that  8.  8.  Evans  sold  th6  Nebraska  property  for  two  thousand 
dollars,  and  the  Parks  mill  property  for  six  thousand  dollars, 
and    imder   this  arrangement  kept   the   proceeds;    that  in 
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February,  1866,  Evans  and  wife  commenced  housekeeping  in 
their  residence  in  Glendale,  and  continued  to  use  it  as  a 
homestead  until  October,  1869;  that  the  contract  for  the 
exchange  was  made  and  perfected  in  October,  1869,  by  8.  S. 
Evans,  E.  B.  Evans  and  S,  S.  Bayliss — S.  8.  Evans  agreeing 
to  convey  the  Glendale  homestead  to  Bayliss,  Bayliss  agree- 
ing to  convey  the  residence  on  the  public  square,  and  the 
Pacific  House  livery  stable,  in  consideration  of  their  being 
conveyed  to  his  daughter  E.  B.  Evans,  and  the  conveyance  of 
the  Glendale  homestead  to  him — E.  B.  Evans  agreeing  to  re- 
ceive the  residence  on  the  public  square  and  the  livery  stable, 
at  a  valuation  of  ten  thousand  dollars,  in  lieu  of  the  property 
S.  S.  Evans  sold,  that  she  received  of  her  father,  and  in  con- 
sideration of  her  signing  away  her  homestead  and  dower  right 
in  the  Glendale  homestead.  The  defendant  E.  B.  Evans 
further  alleges  that  plaintiffs'  claimed  contract  is  void,  as 
being  within  the  statute  of  frauds,  and  she  pleads  a  former 
judgment  as  a  bar  to  the  action,  and  the  plaintiffs'  action  is 
barred  by  the  statute  of  limitations.  The  court  decreed  that 
the  petition  of  plaintiffs  be  dismissed,  and  rendered  judgment 
against  them  for  costs.     The  plaintiffs  appeal. 

N.  M.  Pusey  and  Rising,  Wright  d  Mayne,  for  appellants. 

James,  Aylesworth  d  Mynster  and  Montgomery  <£  Scott,  for 
appellees. 

Day,  J. — I.     The  burden  of  proof  is  upon  the  plaintiffs  to 
establish,  by  a  preponderance  of  evidence,  the  contract  set 
1.  evidekce:     f<^rth  i^  the  petition.     From  a  careful  examina- 
prwffcon-      tioii  of  the  entire  evidence  we  cannot  aflSmiatively 
™^**  fihd  that  the  existence  of  the  contract  is  so  estab- 

lished. The  most  that  can  be  said  for  the  testimony  upon 
that  is,  that  it  is  in  equUibrio. 

n.     The  evidence  shows  very  satisfactorily  that  the  defend- 
ant E.  B.  Evans,  prior  to  her  marriage  with  her  co-defendant. 
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2.  hombstxad:  ^*^  *^®  owner  of  three  hundred  and  twenty  acrea 
ft'S^sH^fusbani  of  land  in  Nebraska,  of  the  value  of  two  thousand 
and  wife.  dollars.  After  her  marriage,  in  the  spring  of 
1867,  she  received  by  gift  from  her  father  half  of  the  Parks 
mill  property,  valued  at  eight  thousand  dollars.  Her  hus- 
band sold  the  Nebraska  land  in  1867  for  two  thousand  doUars,^ 
and  the  Parks  mill  property  in  1868  for  six  thousand  dollars, 
and  received  the  proceeds  in  cash,  with  the  understandiny 
that  he  was  to  convey  to  E.  B.  Evans,  in  lieu  thereof,  prop- 
erty of  the  value  of  ten  thousand  dollars.  The  defendants 
commenced  occupying  the  Glendale  property,  as  their  home- 
stead, in  February,  1866.  In  1869  the  Glendale  property 
was  conveyed  to  S.  S.  Bayliss  for  his  homestead  and  the 
l)rick  bam  in  question.  Bayliss  and  his  wife  refused  to  make 
the  deed  for  this  property  unless  it  was  made  in  favor  of  E» 
B.  Evans,  in  lieu  of  the  property  they  had  given  her^  and 
which  was  appropriated  by  her  husband.  The  inducement 
which  caused  E.  B.  Evans  to  convey  her  homestead  right  in 
the  Glendale  property  was  the  obtaining  of  a  deed  in  her  own 
name  for  the  Bayliss  homestead  and  bam. 

Under  the  circumstances  disclosed,  we  think  the  con- 
veyance to  E.  B.  Evans  was  not  without  consideration  nor 
fraudulent.  At  the  time  that  her  husband  appropriated  the 
proceeds  of  her  real  estate  under  the  circumstances  disclosed, 
she  became  his  creditor.  As  such  she  was  entitled  to  repay- 
ment. A  conveyance  to  her  of  real  estate  in  satisfaction  of  this 
debt  was  not  fraudulent  as  to  other  creditors.  Besides,  the 
(ilendale  homestead  was  not  liable  for  plaintiffs'  claim.  The 
<l3fendants  might  have  made  a  voluntary  conveyance  of  this 
liomestead,  and  it  would  not  have  been  fraudulent  as  to  cred- 
itors. See  Delashmvi  v.  Trau,  44  Iowa,  613.  No  conveyance 
of  the  homestead  would  be  of  any  validity  without  the  con- 
currence of  the  defendant  E.  B.  Evans.  As  she  was  under  na 
obligation  to  convey,  and  oould  not  be  compelled  to  convey, 
she  had  a  perfect  right  to  fix  the  conditions  upon  which  she 
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would  consent  to  convey.  The  evidence  shows  that  she  con- 
sented to  convey  only  upon  condition  that  the  property 
received  for  the  homestead  should  be  conveyed  to  her.  She 
I  had  a  right  to  exact  this  condition,  and,  as  the  homestead  was 
not  liable  for  plaintiffs'  debt,  it  seems  to  us  the  property 
which  she  received  in  lieu  of  the  homstead,  and  which  induced 
her  to  part  with  her  homestead,  should  also  be  held  exempt. 
The  plaintiffs  suffer  no  injury  from  such  a  construction  of 
the  law,  for  they  are  thereby  placed  in  no  worse  condition 
than  they  occupied  before.  It  is  true  if  she  had  allowed  the 
avails  of  the  sale  of  this  homestead  to  pass  into  the  hands  of 
and  become  the  property  of  her  husband,  it  would,  if  not  rein- 
vested in  a  new  homestead,  have  become  the  property  of  her 
husband,  and  liable  for  his  debts.     But  this  she  did  not  do. 

It  is  claimed,  however,  that  in  the  exchange  with  Bayliss 
S.  S.  Evans  obtained  the  payment  of  a  debt  of  three  thou- 
sand dollars,  which  Bayliss  owed  him,  and  that  to  that 
extent,  at  least,  the  property  in  question  should  be  regarded 
as  the  property  of  8.  S.  Evans,  and  liable  for  his  debts.  The 
only  evidence  of  this  act  is  proof  of  a  declaration  of  S.  S. 
Evans,  which  is  not  admissible  as  against  the  defendant  E. 
B.  Evans.  Besides,  the  proof  shows  that  the  Glendale  prop- 
erty was  estimated  at  ten  thousand  dollars,  and  that  the  real 
estate  conveyed  in  exchange  for  it  was  estimated  at  the  same, 
so  that  it  could  not  have,  in  fact,  discharged  a  debt  due  S. 
S.  Evans. 

We  are  of  opinion  that  the  judgment  should  be 

Affibmed. 
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The  State  v.  Sayotb. 

1.  Criminal  Law  :  conspibact.  An  indictmeat  clLarging  that  the  defend- 
ants did  **  conspire  ♦  ♦  ♦  to  cause  ♦  #  ♦  8.  to  go  with  them 
*  ♦  *  with  the  view,  purpose  and  intent,  with  the  intention  of 
bringing  about  a  sham  marriage  or  pretended  marriage  between  her, 
the  said  S,,  and  him,  the  said  defendant,  and  thus  bring  about  ths 
seduction  of  her,  the  said  S.,  in  violation  of  law,"  was  Tuid  to  charge  a 
conspiracy  to  commit  a  crime. 


2.  :  :  SEDUCTION.  It  is  not  necessary  tliat  such  an  indict- 
ment should  in  terms  charge  that  the  woman  was  anmarried  and  of 
previously  chaste  character. 

Appeal  from  Allamakee  District  Court* 


Saturday,  Junk  8, 

The  following  indictment  was  found  and  duly  presented 
against  the  defendant : 

"The  jurors  of  the  grand  jury  of  the  State  of  Iowa  within 
and  for  said  county  of  Allamakee,  legally  convoked,  impan- 
eled, tried,  sworn  and  charged,  in  the  name  and  by  the  author- 
ity of  the  State  of  Iowa,  upon  their  oaths  do  aver,  find  and 
present  that  Charles  Savoye  and  Conrad  Arnold,  at  and 
within  said  county,  on  or  about  the  15th  day  of  August,  1875, 
with  force  and  arms  unlawfully,  wickedly,  deceitfully,  mali- 
ciously and  injuriously,  did  conspire,  combine,  confederate 
and  agree  together,  to  cause,  induce,  persuade  and  procure 
one  Mary  Ellen  Elizabeth  Stielsmith,  commonly  known  as 
Elizabeth  or  Lizy  Stielsmith,  she  the  said  Lizy  Stielsmith 
then  and  there  being  a  minor  under  the  age  of  twenty-one 
years,  to- wit,  nineteen  years  old,  to  go  with  them,  the  said 
Charles  Savoye  and  Conrad  Arnold,  with  the  view,  purpose 
and  intent,  with  the  intention,  of  bringing  about  a  sham  mar- 
riage or  pretended  marriage  between  her,  the  said  Lizy  Stiel- 
smith, and  him,  the  said  Charles  Savoye,  and  thus  bring 
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about  the  seduction  of  her,  the'  said  Lizy  Stielsmith,  in  viola- 
tion of  law. 

"And  the  jurors  aforesaid,  on  their  oaths  and  by  the  author- 
ity aforesaid,  do  further  find  and  present  that  the  said 
Charles  Savoye  and  Conrad  Arnold,  in  pursuance  and  further- 
ance of,  and  according  to  the  said  conspiracy  and  agreement 
between  them,  the  said  Charles  Savoye  and  Conrad  Arnold, 
as  aforesaid,  had,  did,  on  or  about  the  time  and  place  afore- 
said, wickedly,  falsely,  maliciously,  unlawfully  and  injuri- 
ously entice,  persuade,  cause  and  procure  her,  the  said  Lizy 
Stielsmith,  to  go  in  the  company  and  along  with  them,  the 
said  Charles  Savoye  and  Conrad  Arnold,  with  the  view  of 
causing  her  said  sham  or  pretended  marriage,  and  her  said 
seduction  with  and  by  him,  the  said  Charles  Savoye  as  afore- 
said ;  and  in  furtherance  of  and  according  to  the  said  con- 
spiracy, combination,  confederacy  and  agreement,  the  said 
Charles  Savoye  and  Conrad  Arnold  then  and  there  did  aid, 
assist  and  carry  away  the  said  Lizy  Stieljsmith  in  a  certain 
buggy  then  and  there  procured  by  said  Charles  Savoye  and 
Conrad  Arnold  therefor,  to  a  certain  woods  or  piece  of  timber 
known  by  the  name  of  the  "North  Fork  Timber,"  near  by  a 
place  commonly  known  therein  as  the  "Devil's  Den,"  and 
while  then  and  there  as  aforesaid,  he,  the  said  Conrad 
Arnold,  wilfully  and  falsely  assuming  to  be  an  officer  who  is 
and  was  lawfully  authorized  to  perform  the  marriage  cere- 
mony and  join  in  wedlock  persons  who  wish  to  become  mar- 
ried, to-wit :  a  justice  of  the  peace  of  said  county,  who  then 
and  there,  in  furtherance  of  said  unlawful  conspiracy  and 
agreement,  performed  a  pretended  marriage  ceremony  or  ser- 
vice for  her,  the  said  Lizy  Stielsmith,  and  him,  the  said 
Charles  Savoye,  and  did  then  and  there,  in  furtherance  of 
such  unlawful  conspiracy  and  agreement,  unlawfully  pro- 
nounce her,  the  said  Lizy  Stielsmith,  and  him,  the  said 
Charles  Savoye,  lawful  man  and  wife ;  that  then  and  there  she, 
the  said  Lizy  Stielsmith,  believing  that  she  was  such  lawful 
wife,  allowed  him,  the  said  Charles  Savoye,  to  then  and  there 
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have  carnal  oonnection  of  and  with  her,  the  said  Liz;  Stiel- 
smith,  to  the  great  injury  of  her,  the  said  Lizy  Stielsmith, 
and  to  the  evil  example  of  others,  and  contrary  to  the  forms 
of  the  statute  in  such  cases  made  and  provided/' 

The  defendant  demurred,  because — Firsty  it  nowhere 
appears  from  said  indictment  that  the  defendants  con- 
spired or  confederated  together,  with  intent  wrongfully  to  do 
any  act  in  violation  of  the  statutes  of  said  State  applicable 
to  the  crime  charged,  viz.:  that  of  conspiracy ;  second,  the 
indictment  fails  to  state  Mary  Stielsmith  was  at  the  time  an 
unmarried  woman ;  and,  third,  the  indictment  shows  that  a 
marriage  was  duly  and  legally  performed,  and,  therefore, 
there  could  have  been  no  seduction. 

This  demurrer  and  a  motion  in  arrest  of  judgment,  on  sub- 
stantially the  same  grounds,  were  both  overruled,  and  the 
defendant  appeals. 

L.  O.  Hatch  and  Dayton  dt  Dayton,  for  appellant. 

J.  F.  McJunkin,  Attorney  General,  for  the  State. 

Seevers,  J. — I.  It  is  insisted  "that  it  must  appear  on  the 
face  of  an  indictment  for  conspiracy  that  the  object  of  the 
1.  cRiMiw AL      conspiracy  was  a  criminal  one,  or  that  the  means 

law:  conspir-  *  "  .  .      •       i   «       n 

acy.  to  be  employed  tnerem  were  cnmmal.       St<Ue  v, 

Jones,  13  Iowa,  269. 

The  indictment  charges  that  the  defendants  "did  conspire 
*  *  *  to  cause  ♦  ♦  ♦  Mary  Ellen  Elizabeth  Stiel- 
smith to  go  with  them  *  *  *  with  the  view,  purpose 
and  intent  with  the  intention  of  bringing  about  a  sham  mar- 
riage or  pretended  marriage  between  her,  the  said  Stielsmith, 
and  him,  the  said  Charles  Savoye,  and  thus  bring  about  the 
seduction  of  her,  the  said  Stielsmith,  in  violation  of  law." 
Now,  conceding  there  are  two  counts  in  the  indie  Ljient,  does 
the  foregoing  charge  a  conspiracy  with  intent  to  commit  a 
crime  ?  We  think  it  does  charge  an  intent  to  accomplish  the 
seduction  of  the  said  Stielsmith.     That  was  the  object  and 
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intent  of  the  conspiracy — the  end  to  be  accomplished.  It  is  also 
charged  they  conspired  as  to  the  means  to  be  used,  and  ''thus 
bring  about  the  seduction  of  her,  the  said  Stielsmith."  It  is 
not  a  fair  construction  of  the  language  used  to  say  there  was 
only  a  conspiracy  as  to  the  means  to  be  used^  or  that  it  was 
only  to  "induce  (the  woman)  io  go  with  the  said  Charles 
Savoye  and  Conrad  Arnold,"  for  the  object  and  intent  was 
the  seduction  of  this  woman,  and  seduction  of  an  unmarried 
female  of  previously  chaste  character  is  a  crime.  Code, 
§  3867. 

II.     Is  it  necessary  that  the  indictment  should  charge  the 

2 . .  woman  was  unmarried  and  of  previously  chaste 

^"«"«»-     *  character? 

The  crime  of  seduction  under  our  statute  is  a  felony.  Code, 
§§  3867,  4104.  And  the  statute  further  provides,  "if  two  or 
more  persons  conspire  *  ♦  *  to  commit  any  felony," 
they  shall  be  punished,  ^tc.     Code,  §  4087. 

Where  the  conspiracy  is  to  do  a  criminal  act  it  is  sufficient 
"if  it  be  described  by  the  proper  name  or  terms  by  which  it 
is  generally  known  in  the  law."  State  v.  Potter,  28  Iowa,  554, 
and  authorities  there  cited. 

"The  gist  of  the  offense  of  conspiracy  is  the  unlawful  com- 
bination and  agreement.  It  is  not  necessary,  to  constitute 
the  offense,  that  any  overt  act  should  be  done  in  pursuance  of 
such  combination  and  agreement,  nor  that  such  overt  acts 
should  be  alleged."  Alderman  t\  The  People,  4  Mich.,  414. 
An  indictment  which  charged  a  burglary  or  breaking  with 
intent  to  commit  larceny,  murder,  arson,  rape  or  seduction, 
without  charging  the  facts  necessary  to  constitute  either  of 
said  causes,  it  is  believed  would  be  sufficient.  To  sustain  a 
conviction  under  such  an  indictment  the  alleged  intent  must 
have  been  established,  and  so,  in  the  case  at  bar,  the  object 
and  intent  of  the  conspiracy  must  be  established  by  the 
evidence. 

m.  It  is  insisted  that  the  facts  alleged  show  there  was  a 
marriage  binding  on  both  these  parties,  and,  therefore,  the 
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crime  of  seduction  was  not  committed.  As  we  have  seen,  it 
is  immaterial  whether  the  object  intended  be  accomplished  or 
not.  The  crime  is  complete  wheu  the  conspiracy  is  formed, 
and  if  this  was  a  "sham  and  pretended"  marriage,  the  means 
adopted  were  unlawful.  But,  be  this  as  it  may,  we  are  unable 
to  say  this  was  a  legal,  valid,  and  binding  marriage,  from 
the  statements  in  the  indictment,  and  we  have  nothing  else 
before  us. 

Affibmed. 


The  State  v.  Arnold. 


1.  CrimiBal  Law:  evtoence:  admission  of  co- conspirator.  The  ad- 
mission of  a  conspirator  after  the  conspiracy  is  at  end,  even  upon 
a  plea  of  guilty,  is  evidence  only  as  against  himself,  and  is  not 
admissible  against  his  alleged  co-conspirators. 

Appeal  from  Allamakee  District  Court, 

Saturday,  June  8. 

The  defendant  and  one  Charles  Savoye  were  jointly  in- 
dicted for  conspiring  together  to  bring  about  the  seduction 
of  Elizabeth  Stielsmith.  The  indictment  is  fully  set  out  in 
the  case  of  The  State  v.  Savoye,  ante,  562.  The  defendant 
was  convicted  and  sentenced  to  the  penitentiary  for  three 
years.     He  appeals. 

L.  0.  Hatch,  and  Dayton  dt  Dayton,  for  appellant. 

J.  F.  McJunkin,  Attorney  General,  for  the  State. 

Day,  J. — I.  The  defendant's  demurrer  to  the  indictment 
was  overruled.  The  indictment  was  held  suflScient  in  the  case 
of  The  State  v.  Charles  Savoye,  before  alluded  to. 

II.  Upon  the  trial  the  State  was  permitted  to  prove  the 
statements  of  Charles  Savoye,  containing  a  detailed  and  cir- 
cumstantial admission  of  the  facts  constituting  the  ofFense. 
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These  declarations  were  made  long  after  the  alleged  offense 
was  committed.  The  admission  of  this  evidence  was  error. 
"When  the  common  enterprise  is  at  an  end,  whether  by 
accomphshment  or  abandonment,  no  one  of  the  conspirators 
is  permitted  by  any  subsequent  act  or  declaration  of  his  own 
to  affect  the  others.  His  confession,  therefore,  subsequently 
made,  even  though  by  the  plea  of  guilty,  is  not  admissible  in 
evidence,  as  such,  against  any  but  himself.  Under  no  cir- 
cumstances can  the  most  solemn  admission  made  by  him  on 
trial  be  evidence  against  his  accomplices."  Wharton's  Crim- 
inal Law,  §  703,  and  cases  cited. 

Beversed. 


The  State  v.  Coenan. 


1.  Crimiiial  Law  :  giving  intoxicating  liquors  to  MiNORfl.  A  party  can- 
not justify  the  act  of  giving  intoxicating  liquors  to  a  minor  by  estab- 
lishing that  he  did  it  by  the  order  of  the  parent,  unless  he  shows  that 
the  order  was  in  writing. 

Appeal  from  lAnn  Circuit  Cau/rt. 

Saturday,  June  8. 

The  petition  shows  that  the  defendant  sold  or  gave  away 
bfter  to  one  Albert  Cooper,  a  minor.  The  defendant,  in  his 
answer,  admits  that  he  gave  beer  to  the  said  Albert  Cooper, 
but  says  that  he  did  so  by  the  order  of  his  father,  John  Cooper, 
upon  whose  relation  this  action  is  instituted.  The  plaintiff 
demurred  to  the  defendant's  answer  upon  the  ground  that  it 
did  not  show  that  the  defendant  gave  the  beer  upon  the 
written  order  of  the  said  John  Cooper.  The  court  sustained 
the  demurrer.     Defendant  appeals. 

Thompson  dt  Davis,  for  appellant. 

J.  B.  Young,  for  appellee. 
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Adams,  J. — Section  1539  of  the  Code  provides  tliat  ''it  shall 
be  imlft wf ul  for  any  person  to  sell  or  give  away,  by  agent,  or 
1  e»tifi3fAL  otherwise,  any  spirituous  or  intoxicating  liquor, 
tnwcatiiil  including  wine  and  beer,  to  any  minor,  for  any 
TDiaon.  purpose  whatsoever,  unless  upon  the  written  order 

of  bis  parent,  guardian  or  family  physician."  It  is  con- 
tended by  the  defendant  that  if  it  be  shown  that  the  parent's 
consent  web  obtained  it  is  immaterial  whether  it  was  obtained 
in  writing  or  not.  To  this  it  is  sufficient  to  say  that  it  is  not 
for  us  to  override  an  express  provision  of  the  statute,  because, 
in  our  judgment,  the  provision  is  unnecessary.  Besides,  the 
proviBion  in  question  seems  to  us  to  be  a  wise  one.  It  is 
ealculated  to  insure  deliberation  on  the  part  of  the  parent, 
guardian  or  physician, and,  in  addition,  it  is  calculated  to  secure 
Bucb  evidence  of  the  fact  of  consent  as  will  prevent  litigation 
upon  the  question  as  to  whether  the  consent  was  given.  We 
think  that  the  demurrer  was  rightly  sustained. 

Affirmed. 


Janes  v.  Brown  et  al. 


1.  B«B  Adjndicftta:  partition:  lien  of  heir.  The  partition  of  the  lands 
of  an  ancestor  among  his  heirs,  in  a  proper  proceeding  therefor,  isan 
adjudication  of  all  rights  in  or  claims  to  a  lien  of  all  of  the  heirs 
for  uny  purpose  upon  the  lands  so  partitioned. 

S,  Adminittrator :  ci^aim  of.  An  administrator  of  an  estate  of  which  he 
wa»  (jnc  of  the  heirs  cannot,  after  the  personal  estate  has  been  dis- 
tributed, and  after  the  time  has  elapsed  in  which  all  claims  against  the 
estnte  E^ihould  have  been  filed,  maintain  an  action  against  his  co-hein 
ior  services  rendered  the  ancestor. 

Appeal  from  Hardin  Circuit  Court. 

Saturday,  JtJNE  8. 

Action  in  chancery.     A  cross-bill  was  filed  by  defendants. 
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Upon  a  trial  on  the  merits  both  bill  and  cross-bill  were  dis- 
missed, and  both  plaintiff  and  defendants  appeaL 

Porter  d  Moir^  for  plaintiff. 
Huff  dt  Reed,  for  defendants. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  and  defend- 
ants are  children  and  heirs  at  law  of  Sylvanus  M.  and  Eunice 
Janes,  deceased;  that  plaintiff,  for  more  than  nine  years 
after  he  attained  his  majority,  lived  with  his  parents  and  sup- 
ported them  by  his  labor  upon  their  farm,  under  an  agreement 
that  he  was  to  be  paid  therefor  in  land,  and  subsequently  it 
was  agreed  that  plaintiff  was  to  have  the  farm  upon  which 
the  family  lived;  that,  in  pursuance  of  this  agreement,  he 
rendered  service  to  his  parents  which,  with  interest,  amounted 
to  three  thousand  two  hundred  and  fifty-nine  dollars,  and  that 
defendants,  after  the  death  of  their  parents,  instituted  pro- 
ceedings in  partition,  wherein  the  shares  of  the  heirs  in  the 
land  were  set  apart  to  each,  plaintiff  being  allowed  one-third 
thereof.  The  relief  claimed  is,  that  judgment  be  rendered  in 
favor  of  plaintiff  for  the  amount  of  his  claim,  which  shall  be 
declared  a  lien  upon  the  land  set  apart  to  the  defendants. 

The  answer  of  defendants  denies  the  allegations  of  the  peti- 
tion, and  puts  in  issue  plaintiff's  services,  th§  contract  alleged 
under  which  they  were  rendered,  and  alleges  that  plaintiff 
lived  with  the  parents  as  one  of  their  family,  and  never  had 
ary  claim  against  them  for  compensation  for  his  labor. 

It  is  also  shown  that  in  this  partition  suit  plaintiff  set  up  a 
claim  for  the  land  based  upon  the  contract  and  services  set 
out  in  his  petition,  which  was  adjudged  against  him  in  the  final 
decision  of  the  case,  and  that  plaintiff  took  out  letters  of 
administration  upon  the  estate  of  his  father,  and  took  no 
steps  to  make  the  claim  a  charge  against  the  estate,  although 
there  were  personal  assets  in  his  hands  as  administrator. 

In  their  cross-bill  defendants  claimed  to  recover  for  the  rent 
of  the  land  accruing  prior  to  the  partition,  and  subsequent 
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to  the  death  of  the  parents.  The  plaintiff,  in  his  replication 
to  tlie  answer  and  cross-bill,  admits  the  administration  upon 
the  Biyiiiii'  Hi  alleged  by  defendants,  and  that  he  made  no 
claim  against  it,  and  shows  that  his  occupancy  of  the  land^ 
for  which  he  is  sought  to  be  charged  in  the  cross-bill,  was  as 
a  tenant  in  common  with  defendants. 

IL     We  find  that  the  allegations  of  the  pleadings  in  regard 

1.  KK*  AiijLDi-  to  the  partition  of  the  lands  are  supported  by  the 
b«r.  testimony,  and  that  plaintiff  did  set  up  a  lien 

and  right  thereto  based  upon  the  same  mattters  which  are 
the  foiuidatioii  of  his  claim  against  defendants  in  this  suit. 
So  far  aa  thin  action  can  be  regarded  as  setting  up  a  claim 
to  the  land  in  the  nature  of  a  lien,  or  a  right  adverse  to  the 
defendants,  it  presents  matters  that  have  been  adjudicated. 
They  cannot  be  again  brought  up  for  determination. 

IIL  If  this  action  is  to  be  regarded  as  a  proceeding  to 
recover  a  inoaey  demand  on  account  of  the  services  rendered 

2.  ^jv^iiFn-  by  plaintiff,  other  questions  must  be  considered. 
cihiin*;>f/         III  this  view  it  is  an  action  by  one  who  is  or  was 

the  administrator  of  an  estate,  against  the  heirs  of  the  dece- 
dent, to  recover  for  a  claim  against  the  estate,  which  he  neg- 
lected or  refustnl  to  present  in  the  probate  proceedings,  and 
the  time  limiting  the  presentation  and  allowance  of  claims 
against  the  estate  has  expired.  Upon  this  state  of  facts  can 
he  re{*avor  in  this  action  ? 

Whetlier  an  action  may  be  brought  in  this  State  against 
an  heir  for  the  debt  of  his  ancestor  is  a  question  not  argued 
in  this  case.  We  will  not  pass  upon  it.  See  Bingham  on 
Descents,  §  9,  p.  271,  as  to  the  right  to  prosecute  such  an 
action* 

But,  whatever  be  the  law  of  this  State  upon  this  subject, 
we  think  plaintiff  is  not  entitled  to  prosecute  this  action.  As 
administrator  of  the  estate  of  his  deceased  parent,  he  held 
assets  which  could  have  been  appropriated  to  the  payment  of 
hia  claim  had  it  been  duly  allowed.  Ho  failed  to  take  any 
steps  for  its  allowance^  or  to  set  it  up  in  any  manner  as  a 
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claim,  and  permitted  it  to  be  barred  by  the  statute  prescribing 
the  period  within  which  claims  shall  be  presented  against 
estates.  The  personal  assets  were  distributed.  He  fails  to 
give  a  sufScient  reason  for  not  presenting  his  claim  against 
the  estate.  Under  these  circumstances,  he  must  be  presumed 
to  have  abandoned  his  claim ;  equity  will  not  now  enforce  it. 

IV.  The  defendants  insisi  that  they  are  entitled  to  a 
judgment  upon  their  cross-bill  for  the  rents  of  the  land. 
During  the  time  for  which  they  claim  rent  the  parties  were 
tenants  in  common;  defendants,  therefore,  cannot  recover, 
having  failed  to  show  an  agreement  under  which  they  are 
entitled  to  rent,  a  demand  for  the  possession  of  the  land,  or 
the  receipt  of  rent  by  plaintiff  from  another.  Reynolds  v. 
Wilmeth,  45  Iowa,  693. 

We  conclude  that  the  decree  of  the  Circuit  Court  ought 

to  be 

Apfirmed. 


Frazier  &  Cooper  v.  The  K.  C,  St.  J.  &  C.  B.  By.  Co. 

1.  Bailroadt :  shipnocnt  op  stock:  delay  m.  Where  the  stock  to  be  shi^iped 
by  plaintiff  was  not  loaded  upon  the  arrival  of  the  defendant's  train, 
and  was  not  even  in  the  yards  of  the  company,  but  in  a  private 
yard,  and  had  not  been  given  into  the  possession  of  any  authorized 
agent  of  defendant,  it  was  hdd  that  defendant  was  not  liable  for 
refusing  to  delay  the  train  until  the  stock  could  be  loaded,  notwith- 
standing the  same  train  took  cars  of  stock  at  other  stations  later, 
although  in  these  instances  the  locomotive  was  required  to  assist  in 
loading  the  cars,  while  in  plaintiff's  case  it  was  not. 

Appeal  from  Pottawattamie  Circuit  Court, 

Saturday,  June  8. 

The  plaintiffs  claim  of  defendant  the  sum  of  ninety  dollars 
and  ninety  cents,  for  an  alleged  failure  of  defendant  to  take 
and  ship  for  plaintiffs  four  car  loads  of  hogs.  The  cause  was 
tried  by  a  jury.     Both  parties  asked  for  special  findings. 
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The  plaintiffs  moved  for  judgment  on  the  special  findings. 
The  court  overruled  the  motion,  and  rendered  judgment  for 
defendant  for  costs.     The  plaintiffs  appeal. 

Stow  dt  Hammond,  for  appellants. 

Sapp  dt  Lymurty  for  appellee. 

Day,  J. — At  the  instance  of  plaintiffs  the  jury  returned  the 
following  special  findings : 

Was  not  there  one  car  of  the  plaintiffs'  stock  loaded,  and 
the  remainder  in  the  yards  of  defendant  ready  for  loading, 
before  defendant's  train  left  the  station?     Ans. — Yes. 

Did  the  train  wait  at  all  on  account  of  plaintiffs'  stock  at 
Watson  ?     Ans. — No. 

Were  the  stock  yards  of  the  defendant  in  a  suitable  condi- 
tion in  which  to  keep  plaintiffs*  stock  ?     Ans. — No. 

Were  the  yards  siiitably  supplied  with  water?     Ans. — No. 

Did  not  the  same  train  stop  and  load  stock  at  the  next 
station  ?     Aus. — Yes. 

How  many  loads  of  hogs  did  the  same  train  stop  and  load 
at  the  next  station  ?     Ans. — Five  or  six. 

At  the  next  station,  Phelps,  did  not  the  same  train  stop 
and  load  several  cars  of  hogs,  some  of  which  were  brought  in 
on  wiigons  and  weighed  after  the  train  arrived  ?     Ans. — ^Yes. 

What  was  the  reason  that  the  hogs  of  plaintiffs  were  put  in 
tht^  private  yard  at  Watson?  Ans. — Defendant's  yards  not 
suitable. 

Did  not  thu  plaintiff s,  after  loading  several  cars  at  Hamburg, 
come  to  Watson  on  the  same  train  and  proceed  without  any 
umiecessary  delay  to  load  the  hogs  in  question  ?     Ans. — Yes. 

Did  not  the  agent  at  Watson  and  conductor  tell  plaintiffs  to 
load,  and  did  they  not  then  proceed  to  get  the  hogs  into  the 
yard  uud  did  load  one  ear?     Ans. — Yes. 

Did  not  the  station  agent  at  Watson  tell  the  plaintiff 
Cooper,  but  a  few  days  previous,  he  need  not  load  two  cars  lie 
theu  bad  there  until  after  the  train  arrived?     Ans. — Yes. 
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How  much  did  plaintiffs  lose  by  shrinkage  on  account  of 
delay  in  the  shipment  ?  Ans. — Five  hundred  pounds  at  $6.65 
—$33.25. 

How  much  did  they  lose  by  decline  in  market  ?  Ans. — Ten 
cents  per  hundred  pounds  on  fifty-five  thousand  four  hundred 
pounds — $55.40. 

How  much  did  they  lose  in  extra  feed?     Ans. — $3.50. 

How  much  did  they  lose  in  time  and  expenses?  Ans. — 
$10.00. 

Was  the  conduct  of  the  K.  C,  St.  J.  4;  C.  B.  R.  Co.,  in  the 
matter  of  receiving  and  shipping  plaintiffs'  stock  at  Watson, 
the  usual  or  customary  course  pursued  by  railroad  companies 
in  the  shipping  of  stock  ?  Ans. — ^It  was  unusual  conduct  in 
the  K.  C,  St.  J.  &  C.  B.  R.  Co.  to  leave  those  loaded  with 
stock,  but  not  unusual  so  far  as  the  balance  of  the  hogs  in 
the  yard  were  concerned. 

Was  not  the  order,  when  made  for  the  cars  at  Watson,  for 
four  cars  to  ship  hogs  south  on  the  next  day  ?     Ans. — ^Yes. 

Would  the  train  of  defendant  have  been  detained  longer  in 
taking  the  four  car  loads  of  hogs,  in  the  condition  the  train 
left  them  at  Watson,  than  they  were  in  taking  and  loading  an 
equal  number  at  Phelps  ?     Ans. — No. 

At  the  instance  of  the  defendant  the  jury  returned  the  fol- 
lowing special  findings : 

Were  the  hogs  in  controversy  in  the  yards,  or  on  the  depot 
grounds  of  the  defendant  at  Watson,  at  any  time  before  the 
south-bound  freight  train  arrived  at  that  station  on  the  14th 
day  of  December,  1875  ?    Ans. — No. 

Were  the  hogs  in  controversy  in  the  yards,  or  on  the  depot 
grounds  of  the  defendant  at  Watson,  when  said  freight  train 
arrived  at  that  station  on  the  said  14th  day  of  December? 
Ans. — No. 

Were  they  not  up  to  that  time  in  a  private  yard  in  no  way 
controlled  or  used  by  defendant?    Ans. — ^Yes. 

Was  there  any  person  at  Watson  authorized  in  any  man- 
ner to  act  for  Frazier  &  Cooper,  at  any  time  after  five  o'clock 
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F,  M.  of  December  13,  1875,  and  before  the  arrival  of  said 
train  on  thc^  14rth  ?    Ans. — No. 

Were  the  hogs  in  contrpversy  given  into  the  control  of  any 
authorized  agent  of  defendant  at  any  time  previous  to  the 
arrival  of  said  train  at  Watson  on  December  14th  ?  Ans.— 
No. 

When  irere  the  cars  placed  at  the  Watson  station  by 
defendant,  in  which  to  ship  said  hogs?  Ans. — Sometime 
during  the  night  of  the  13th. 

Had  the  plaintiffs  notified  the  station  agent  at  Watson,  at 
that  time,  to  what  particular  station  the  hogs  were  to  be 
shipped?  Ans. — No  particular  station,  but  south  to  St. 
Joseph  or  Kansas  City. 

Had  the  plaintiffs  notified  the  station  agent  at  Watson  to 
what  particular  station  said  hogs  were  to  be  shipped  at  the 
time  the  freight  train  aforesaid  arrived  there  on  the  14th  day 
of  Decembt^r?    Ans. — No. 

Had  thav  so  notified  him  at  the  time  the  said  freight  train 
received  orders  not  to  wait  for  these  hogs  ?  Ans. — No  evi- 
dence that  they  stated  at  any  time  to  what  particular  station 
they  were  to  go,  only  south. 

Were  there  any  of  the  hogs  in  controversy  in  the  company's 
yards  or  on  their  depot  grounds  at  Watson  until  after  the 
freight  train  had  received  such  orders  ?    Ans. — Yes. 

About  what  time,  on  the  14th  day  of  December,  did  the 
said  freight  train  arrive  at  Watson?  Ans. — ^Between  one 
and  two  o'clock. 

Did  the  plaintiffs  notify  any  authorized  agent  of  the 
defendant  that  any  of  the  hogs  at  Watson  were  loaded  into 
the  cars  until  after  the  train  had  received  orders  to  go  on? 
Ans, — No- 

Whose  duty  is  it  to  load  the  stock  into  the  cars  after  they 
are  placed  in  proper  position — ^the  station  agent,  or  the  ship- 
perSt  which?  Ans. — It  is  the  duty  of  both  shippers  and 
employes  of  the  railroad  company. 

Is  it  not  necessary,  under  the  oustoms  and  roles  for  ship- 
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ping  stock,  that,  after  the  stock  is  loaded,  a  way-bill  should 
be  made,  and  also  a  contract  of  shipment  signed  before  the 
<3ar  is  ready  to  be  put  into  a  train  ?    Ans. — ^Yes. 

Has  ^  conductor,  under  such  rules  and  customs,  a  right  to 
take  a  car  into  a  train  until  this  has  been  done  ?    Ans. — No. 

Has  he  a  right  to  take  a  car  into  his  train  until  he  has  been 
notified  by  the  station  agent  that  the  car  is  ready  for  trans- 
portation ?    Ans. — No. 

Had  the  plaintiffs  furnished  the  station  agent  at  Watson 
the  necessary  data  from  which  he  could  make  up  the  way- 
bills and  contract,  up  to  the  time  the  said  train  was  ordered 
to  go  on  ?    Ans. — No. 

Had  they  done  so  up  to  the  time  the  train  left  Watson? 
Ans. — No. 

Were  the  cars  placed  at  the  yards  of  the  defendant,  in  a 
.suitable  position  for  being  loaded,  on  the  night  of  the  13th  of 
December  ?    Ans. — Yes. 

Could  these  cars  have  been  loaded  without  the  aid  of  a 
locomotive  ?    Ans. — ^Yes. 

Is  it  not  the  custom,  at  stations  where  it  can  be  done,  to 
load  stock  cars  without  the  aid  of  a  locomotive  ?  Ans. — It  is 
customary  to  load  with  or  without  the  aid  of  an  engine. 

Is  it  not  the  custom,  when  the  loading  can  be  done  with- 
out the  aid  of  a  locomotive,  to  have  the  cars  loaded  by  the 
time  of  the  arrival  of  the  train  which  is  to  transport  them  ? 
Ans. — It  is  usually  customary  to  do  so. 

Is  it  not  the  custom,  at  stations  where  a  locomotive  is 
necessary  for  loading,  to  load  all  that  can  be  loaded  without 
its  use,  before  the  arrival  of  the  train  which  is  to  take  the 
cars.     Ans. — ^It  is  usually  customary  to  do  so. 

Is  it  not  the  custom,  at  stations  where  a  locomotive  is 
necessary  for  loadings  to  load  the  cars  remaining  unloaded 
after  the  arrival  of  the  train?     Ans. — ^Yes. 

Had  the  hogs  in  controversy  been  given  into  the  control  of 
any  authorized  a^eni  of  defendant  at  any  time  previous  to  the 
time  the  said  freight  train  of  December  14th  received  orders  to 
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leave  the  Watson  station,  and  if  so  to  whose  control  ?  Ans. 
— No. 

Did  the  station  agent  at  Watson  notify  the  conductor  of 
the  freight  train,  on  the  14th  day  of  December,  that  the  care 
in  controversy,  or  any  of  them,  were  ready  for  transportation? 
Ans. — No. 

Were  the  cars,  or  any  of  them,  containing  the  hogs  of  plain- 
tiffs, loaded,  the  hogs  counted,  the  way-bills  made  out,  and  the 
sliipper's  contract  signed,  before  said  freight  train  left  the 
Watson  station  ?  Ans. — One  car  loaded,  but  not  counted ;  no 
way-bill  made  out  or  contract  signed. 

Were  not  the  stock  yards  of  defendant  in  suitable  condition 
from  which  to  load  hogs?     Ans. — Yes. 

Did  not  Cooper,  one  of  the  plaintiffs,  leave  the  hogs  in  said 
yard  twenty-four  hours  previous  to  their  being  shipped  on 
December  16th?     Ans. — No  evidence  to  that  effect. 

Were  not  the  cars  at  Phelps  loaded  when  the  train  arrived 
there,  so  far  as  it  could  be  done,  without  the  aid  of  a  locomo- 
tive?    Ans — They  were  loading. 

Was  it  not  necessary  to  use  the  locomotive  at  Phelps  to 
load  the  balance  of  the  cars  ?     Ans. — Yes. 

Was  there  any  delay  at  Phelps  because  the  hogs  were  not 
in  the  yards  of  the  company?     Ans. — No. 

Does  not  the  train  dispatcher  have  control  of  the  movements 
of  the  train?    Ans. — Yes. 

We  have  set  out  in  full  the  special  findings  of  the  jury, 
l>ecause  upon  them  the  court  acted  in  rendering  judgment  for 
tlie  defendant.  We  are  fully  satisfied  that  the  action  of  the 
tftjurt  was  right. 

From  tbese  special  findings  it  appears  that  the  plaintiffscame 
1  ..>.««.^-.  to  Watson  on  the  same  train  on  which  they 
'l'!?kf dei?y  expected  to  ship  their  hogs.  The  hogs  to  be 
*"■  shipped  were  not  in  the  yards  or  on  the  depot 

groimds  of  the  defendant  when  the  train  arrived  at  Watson, 
but  were  ia  a  private  yard  in  no  way  controlled  or  used  by 
defendant.     They  had  not  been  given  into  the  control  of  any 
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authorized  agent  of  defendant.  Defendant  had  not  been 
notified  to  what  particular  station  the  hogs  were  to  be  shipped. 
Cars  were  placed  at  the  yards  of  defendant,  the  night  previous, 
in  a  suitable  condition  to  be  loaded,  and  they  could  have  been 
loaded  without  the  aid  of  a  locomotive.  Under  such  circum- 
stances the  plaintiffs  had  no  right  to  demand  or  expect  that 
the  defendant's  train  should  delay  at  the  station  until  the 
hogs  should  be  driven  into  the  defendant's  stock  yards,  loaded, 
way-bills  made  out,  contract  of  shipment  signed,  and  the  cars 
placed  in  the  train.  If  such  delay  could  be  demanded  at  one] 
station,  it  could  be  demanded  at  every  station  on  defendant's  / 
road.  Both  humanity  and  interest  require  that  stock  trains 
shall  go  forward  with  all  reasonable  dispatch.  The  plaintiffs 
should  have  left  some  one  at  Watson  in  charge  of  their  hogs, 
and  had  them  loaded  and  ready  for  shipment  when  the  train 
arrived.  Each  train  must  be  moved  with  reference  to  all  the 
other  trains  on  the  road.  A  delay  of  a  few  minutes  at  one  , 
station  might  occasion  a  corresponding  delay  of  every  train  on 
the  line  of  road,  and  even  result  in  accidents,  destructive  of 
property  and  life.  No  person  desiring  to  become  a  passenger 
upon  a  train  could  rightfully  demand  a  delay  of  one  minute  to 
enable  him  to  reach  the  train  and  get  on  board.  Upon  what 
principle,  then,  can  these  plaintiffs  demand  damages  because 
the  defendant's  train  did  not  wait  until  they  could  drive  their 
hogs  into  defendant's  yard,  load  four  cars,  count  them,  have 
way-bill  made  out,  shipping  contract  signed,  and  the  cars 
placed  in  the  train?  But  plaintiffs  say  the  yards  of  defendant 
were  not  in  suitable  condition,  and  hence  they  were  not  required 
to  have  their  hogs  in  defendant's  yards.  The  special  findings 
show  the  yards  of  defendant  were  not  in  suitable  condition  for 
keeping  plaintiffs'  stock,  not  being  supplied  with  water.  The 
special  findings  further  show  that  the  yards  of  defendant  were 
in  a  suitable  condition  from  which  to  load  hogs.  There  is 
nothing  shown  to  excuse  plaintiffs  from  driving  their  hogs 
to  defendant's  yards,  and  having  them  loaded  in  time  for  the 
train. 

Vol.  xLvin — 37 
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It  is  further  said  that  the  agents  of  defendant  a  few  days 
pre\4ouBly  told  Cooper  he  need  not  load  two  cars  he  then 
had  there  until  after  the  train  arrived.  This  particular 
transaction  would  not  estop  defendants  from  insisting  upon  a 
compliance  with  the  usual  custom  as  to  future  shipments  of  a 
greater  number  of  car  loads.  It  is  further  said  that  the  train 
stopped  at  the  next  station,  Phelps,  and  loaded  several  cars 
of  hogs,  some  of  which  were  brought  in  in  wagons  and  weighed 
after  the  train  arrived.  The  special  findings  show  that  there 
was  no  delay  at  Phelps  because  the  hogs  were  not  in  the  yard 
of  the  company,  and  that  the  cars  at  Phelps  were  loaded  when 
the  train  arrived,  so  far  as  could  be  done  without  the  use  of  a 
locomotive.  The  very  fact  that  the  train  had  to  stop  and  nse 
its  locomotive  to  load  at  Phelps  is  a  reason  why  it  ought  not  to 
be  delayed  at  Watson,  where  the  loading  could  be' done  without 
the  use  of  a  locomotive.  It  is  said,  however,  that  one  car 
was  loaded,  and  that  plaintiffs  should  have  damages  because 
it  was  not  taken  in  the  train.  But  the  hogs  in  this  car  were 
not  counted,  and  no  way-bill  was  made  out,  nor  does  it  appear 
that  plaintiffs  desired  or  were  willing  that  this  car  should  go 
forward  alone. 

Affirmed. 


The  Statb  v.  Lewis. 


Criminal  Law:    seduction:    force.     Where,  upon  the  trial  of  one 

^  indicted  for  seduction,  the  prosecuting  witness  testified  that  the 

defendant  overpowered  her,  the  court  should  have  instructed  the 

Jury  that,  if  the  defendant  accomplished  his  purpose  by  force,  he  was 

entitled  to  an  acquittal. 

Appeal  front  Howard  District  Court. 

Monday,  June  10. 

The  defendant  was  indicted,  tried,  convicted  and  sentenced 
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for  the  crime  of  seduction,  and  appeals  to  this  court  for  a 
reversal  of  the  judgment  against  him. 

H.  T.  Reedy  for  appellant. 

J.  F,  McJunkin,  Attorney  General,  for  the  State. 

RoTHKOCK,  Ch.  J. — I.  The  complaining  witness  testified 
that  the  defendant  had  sexual  intercourse  with  her  on  two 
1.  CRIMINAL      occasions — once  on  the  night  of  the  7th  of  Octo- 

law:8e(lac.  *  .        . 

tion:  force.  ber,  1875,  and  agam  m  two  weeks  after  that 
time.  She  stated  that  on  both  occasions  she  resisted  the 
defendant  all  she  could  and  he  overpowered  her. 

The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "If  the  intercourse  was  against  the  will  of  complain- 
ant, and  accomplished  by  force,  then  the  offense  charged  is 
not  established  and  you  must  acquit."  This  instruction  was 
refused.  We  think  it  should  have  been  given.  If  the  inter- 
course was  accomplished  by  force,  and  against  the  will  of  the 
prosecutrix,  the  crime  was  rape,  and  not  seduction.  It  is 
true  the  witness  in  other  parts  of  her  testimony  stated  that 
she  let  defendant  have  connection  with  her  because  he  teased 
her,  and  she  loved  him,  and  they  were  engaged.  But  her  last 
utterance  while  on  the  witness  stand,  upon  this  subject,  was  that 
she  resisted  all  she  could  and  was  overpowered.  When  the  wit- 
ness made  two  statements  as  to  the  manner  of  the  criminal 
connection  so  utterly  at  variance,  it  was  the  right  of  the 
defendant  to  have  the  jury  instructed  upon  the  effect  of  that 
statement  which  was  favorable, to  him.  We  find  nothing  in 
the  instructions  given  by  the  court  which  covers  this  point. 
It  is  true  the  jury  were  instructed  as  to  the  necessary  evi- 
dence to  constitute  seduction,  but,  we  think,  as  there  was 
evidence  which  showed  that  the  act  was  not  seduction,  but 
rape,  the  instruction  asked  should  have  been  given. 

II.  It  is  claimed  that  the  defendant  was  tried  without  hav- 
ing been  arraigned  and  without  pleading  to  the  indictment, 
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and  that  for  these  reasons  a  motion  which  was  made  in 
arrest  of  judgment  should  have  been  sustained. 

We  need  not  determine  this  question,  because,  before  a 
re-trial  in  the  court  below,  an  arraignment  may  be  had  and  a 
plea  interposed.  Other  questions  are  made,  including  the 
iiisuflSciency  of  the  evidence  corroborative  of  the  prosecutrix, 
which  we  need  not  determine,  because,  upon  a  re-trial,  there 

maj  nut  be  the  same  subject  of  complaint. 

Revebsed. 


Steyer  v.  Curran  et  al. 

1.  FrMtlo«  in  the  Bapnme  Court :  exceptions  to  instructions.  When  the 
defendant  fails  to  except  to  the  instructions  of  the  court,  relying 
upon  a  practice  that  all  instructions  given  are  regarded  as  excepted 
to,  the  practice  should  be  stated  in  the  abstract  to  be  of  ayail  to 

appellant. 

31.  ETld«ii«e :  boundary  line.  In  an  action  inyolying  the  determination 
of  the  division  line  between  certain  city  lots  where  the  plaintiff 
cluimed  under  a  conveyance  which  described  the  land  conveyed  by  a 
fixed  monument,  the  testimony  of  a  surveyor  who  platted  the  land,  as 
to  the  location  of  certain  stakes  set  by  him,  was  properly  rejected. 

Appeal  from  Winneshiek  District  Court. 

Monday,  June  10. 

Action  to  recover  land.  There  was  a  verdict  and  judgment 
for  plaintiff.     Defendants  appeal. 

Lp  BuUis,  for  appellants. 

Broian  d  Wellington^  for  appellee. 

Beck,  J. — I.  The  land  in  controversy  is  part  of  lots  one 
and  four,  in  block  thirteen,  in  the  town  of  Decorah,  being  two 
feet  in  width  off  of  the  west  side  of  a  strip  twenty-two  feet  wide 
off  of  the  east  side  of  the  west  one-half  of  the  lots  named. 
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The  controversy  involves  the  determination  of  the  division  line 
between  the  part  of  the  lots  described  and  the  adjacent  prop- 
erty. The  court  gave  the  following  and  no  other  instruction 
to  the  jury : 

"In  this  case  both  parties  claim  the  title  through  the  deed 
executed  by  William  and  Elizabeth  Day  to  WUliam  Kimball, 
introduced  in  evidence,  and  under  the  recitals  in  said  deed  the 
lines  of  plaintiff's  and  defendants'  lots  must  be  determined  by 
measurements,  starting  from  a  point  six  feet  west  of  the  norths 
west  corner  of  the  Decorah  House,  mentioned  in  said  deed,  as 
the  same  was  located  at  the  date  of  the  said  deed,  and  it  is 
undisputed  in  the  evidence  that  the  present  location  of  such 
comer  is  the  same  as  it  was  at  the  date  of  the  deed,  and  if 
you  find  from  the  evidence  that,  by  measuring  from  a  point 
six  feet  west  of  such  corner,  the  west  line  of  plaintiff 's  lots 
includes  the  premises  in  dispute,  you  will  find  for  the  plaintiff." 

The  defendants  insist  that  the  instruction  is  erroneous. 
We  are  relieved  from  the  necessity  of  entering  into  an  exam- 
ination of  the  case  in  order  to  determine  the  point  thus  made. 
No  exceptions  were  taken  to  the  instruction  in  the  court  below, 
either  at  the  time  it  was  given,  or  upon  a  motion  for  a  new 
trial,  as  prescribed  by  Code,  §  2789. 

Counsel  for  appellants  claims  that  it  is  a  practice  in  the 
court  below  to  regard  all  instructions  given  as  excepted  to, 
1.  pRACTici:  and  for  this  reason  insists  that  we  should  pass 
co«rt^"S!  upon  the  instruction  in  question.  A  difficulty  with 
inatructioua.  this  positiou  is  that  the  fact  stated  in  regard  to 
the  practice  does  not  appear  in  the  record.  We  cannot  base 
our  decision  upon  the  statements  of  counsel.  The  instruction 
must  be  regarded  as  the  unquestioned  law  of  the  case. 

II.  An  objection  is  based  upon  a  ruling  set  out  in  the 
abstract  in  the  following  language :  "Plaintiff  offered  in  evi- 
dence pages  304  and  305  of  book  "A"  of  town  lots.  Defend- 
ant objected  to  the  same  as  irrelevant,  immaterial,  incompe- 
tent, inadmissible,  and  not  the  best  evidence.  Overruled,  and 
defendant  excepted. "     Counsel  informs  us  the  pages  offered 
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Goutamed  the  record  of  a  plat.  He  insists  that  it  was  secondaiy 
endence.  Let  this  be  admitted.  But  secondary  evidence  is 
admissible  imder  some  circumstances.  The  record  does  not 
show  Buch  circumstances  did  not  accompany  the  oflfer.  We 
are  to  presume  in  favor  of  the  correctness  of  the  court's 
ruling. 

Ill,  Testimony  was  offered  by  defendants  to  show  the 
place  of  a  certain  stake  set  by  a  surveyor  who  had  laid  off  and 
u.  ievtukmcb:  plotted  tho  towu.  It  was  rejected  upon  plain- 
Wnniatytine.  ^jg»g  objectiou.  We  thiuk  the  ruUng  correct,  as 
the  location  of  the  land  in  controversy  is  to  be  determined  by 
measiirement  from  a  monument  called  for  in  the  conveyances 
eoBstitiiting  plaintiff's  title.  If  the  stake  did  not  correspond 
with  thia  fixed  monument  it  would  have  no  effect  in  deter- 
miiiiog  the  measurement.  The  testimony  was,  therefore, 
immaterial. 

lY.  Other  rulings  upon  the  admission  of  testimony  are 
made  the  grounds  of  complaint.  We  have  with  great  care  and 
patient'B  endeavored  to  discover  the  points  in  controversy,  but 
are  utterly  unable  to  master  the  abstract  so  as  to  arrive  at  a 
clear  and  satisfactory  understanding  of  the  points  and  facts 
involved  therein.  The  abstract  is  wanting  in  clearness  to  an 
extent  we  have  never  before  witnessed.  Little  aid  in  under- 
standing it  is  to  be  derived  from  the  arguments.  Counsel 
doubtless  understand  the  case,  having  learned  its  mysteries 
upon  trial  in  the  court  below,  and  from  a  study  of  the  record 
from  which  the  abstract  was  prepared.  They  have  forgotten 
that  we  have  no  such  advantage,  but  must  decide  the  case  as  it 
is  preBented  in  the  abstract.  It  would  be  a  waste  of  time  and 
labor  to  attempt  a  discussion  of  other  points  than  those  above 
decided ;  all  we  could  accomplish  would  be  to  demonstrate  the 
want  of  intelligibility  of  the  abstract. 
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The  State  v.  Northrup  et  al. 

1.  Crimiiud  Law :  evidence  :  oood  character.    A  person  accused  of  a 

crime  is  in  all  cases  permitted  to  introduce  evidence  tending  to 
establish  his  previous  good  character,  and  it  is  for  the  jury,  without 
instructions  from  the  court  in  reference  thereto,  to  determine  its 
weight  as  they  would  that  of  any  other  fact  in  evidence. 

2.  :  alibi:  evidence.    It  requires  only  a  preponderance  of  evi- 
dence to  establish  the  defense  of  alibi. 

Appeal  from  Mitchell  District  Court. 

Monday,  June  10. 

Indictment  for  larceny.  The  defendants,  haTing  been  con- 
victed, appeal. 

L.  M.  RycCy  for  appellants. 

J.  F.  McJunkiny  Attorney  General,  for  the  State. 

Seevers,  J. — I.     The  principal  evidence  against  the  defend- 
ants was  that  of  an  acknowledged  accomplice,  without  which 
J  cRi^HNAL      there  could  not  have   been  a   conviction.      The 
iTencVt^iood      defendants  gave  evidence  tending  to  show  they 
character.        ^^^^  persous  of  good  character,  and  the  court 
instructed  the  jury  as  follows : 

"14.  A  person  charged  with  crime  is  permitted  to  show,  as  a 
circumstance  in  his  defense,  that  his  character  as  to  the  trait 
involved  in  the  charge  was  good  previous  to  its  being  made ; 
and  in  cases  of  doubt,  or  where  the  evidence  is  obscure  or 
circumstantial,  it  may  be  a  strong  circumstance  when  satis- 
factorily shown,  and  may  of  itself  be  sufficient  to  turn  the  scale 
in  his  favor. 

"15.  But,  generally,  it  is  a  circumstance  of  but  slight 
weight,  and  entitled  to  but  little  consideration,  when  the  proof 
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ia  clear  and  direct.    The  jury  are  to  judge  of  its  weight  accord- 
ing  to  the  circumstances  in  the  case  before  them." 

It  is  insisted  these  instructions  are  erroneous. 

At  one  time  the  rule  was  that  evidence  of  good  character 
y^n,H  admissible  in  capital  cases  only.  But  at  the  present  day 
the  well-settled  law  is,  that  the  defendant  may  introduce  such 
evidence  in  all  criminal  cases  where  the  object  of  the  prose- 
ention  is  to  punish  the  offender  for  the  crime.  3  Greenleaf 
on  Evidence,  §  26. 

Tiie  admissibility  being  settled,  the  authorities  are  not  in 
accord  as  to  its  effect,  or,  rather,  whether  it  should  be  consid- 
ered by  the  jury  in  all  cases,  or  only  those  in  which  there  are 
doubts  as  to  the  guilt  of  the  accused. 

In  2  Starkie,  303,  7  American  Edition,  it  is  said  that  good 
character  is  entitled  to  but  little  weight,  except  in  doubtful 
cases,  and  substantially  the  same  doctrine  will  be  found  in 
1  Phillips  on  Evidence,  469. 

In  3  Greenleaf  on  Evidence,  §  25,  it  is  said:  "The  admissi- 
bility of  this  evidence  has  sometimes  been  restricted  to  doubtfnl 
cases,  but  it  is  conceived  that,  if  the  evidence  is  at  all  relevant 
to  tlip  issue,  it  is  not  for  the  judge  to  decide,  before  the  evidence 
18  all  exhibited,  whether  the  case  is  in  fact  doubtful  or  not, 
nor  indeed  afterward,  the  weight  of  the  evidence  being  a  ques- 
tion for  the  jury  alone.     His  duty  seems  to  be  to  leave  the 
jury  to  decide  upon  the  whole  evidence  whether  an  individual, 
whose  character  was  previously  imblemished,  is  or  is  not 
giiilty  of   the  crime  of  which   he   is  accused."      This  view 
accords  with  that  expressed  in  2  Buss,  on  Crimes,  785,  786; 
1  Bii^hop  Criminal  Procedure,  >;    ss  ;  and  Bennett  and  Heard's 
Notes  to  2  Leading  Criminal  Cases,  351.    Neither  Boscoe  nor 
Wharton  have  given  their  individual  views,  but  they  have 
apparently  adopted  those  expressed  by  Sir  William  BusseU. 
Eoseoe's  Criminal  Evidence,  76 ;  American  Criminal  Law,  §§ 
643,  644. 

The  leading  adjudicated  case  in  favor  of  the  rule  that  saeh 
evidence  cannot  avail  the  defendant  except  in  a  doubtful  case. 
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is  The  Commonwealth  v.  Webster,  5  Gush.,  295.  See  also,  as 
being  in  accord  therewith,  The  State  v.  WeUs,  1  Coxe,  424 ; 
United  States  v,  Roudenbiish,  Baldwin,  514;  The  People  v, 
HammiU,  2  Parker,  223 ;  Tlie  People  v.  Cole,  4  Id.,  35 ;  United 
States  17.  Smith,  2  Bond,  323. 

In  Stephens  v.  Tlie  People,  4  Parker,  396,  and  Lowenherg  v. 
The  People,  5  Id.,  414,  the  jury  was  instructed  that  good 
character  might  raise  the  doubt  entitling  the  prisoner  to  an 
acquittal,  and  the  weight  to  be  given  thereto  was  for  the  jury 
in  each  case.  The  defendants  having  been  found  guUty  in 
eacli  case,  no  point  was  raised,  as  we  understand,  in  the 
appellate  court  as  to  the  validity  of  the  instructions. 

The  doctrine  announced  in  the  Webster  case  has  been  dis- 
approved and  condenmed  in  Cancemi  v,  Tlie  People,  16  N.  Y., 
501 ;  The  People  v.  Ashe,  44  Cal.,  288  ;  The  People  v.  Garhutt, 
17  Mich.,  9;  Harrington  v.  The  State,  19  Ohio  St.,  264.  The 
rule  of  these  cases  is  sustained  by  The  State  v.  Henny,  5 
Jones,  N.  C,  65;  Jupetz  v.  The  People,  34  111.,  516;  The 
State  V.  McMurphey,  52  Mo.,  251 ;  United  States  v.  Whitaker, 
6  McLean,  342;  Commonwealth  v.  Carey,  2  Brewster,  414; 
Epps  V.  Tlie  State.  19  Geo.,  102;  Felix  v.  The  State,  18  Ala., 
720 ;  Carson  v.  The  State,  50  Id.,  134 ;  Ryan  v.  The  People, 
19  Abb.  Pr.  R.,  232. 

In  Wesley  r.  The  State,  37  Miss.,  327,  it  is  in  substance 
said  that  good  character  is  no  defense,  and  the  better  course  is 
to  submit  the  question  as  to  its  effect  to  the  jury ;  but  it  would 
be  going  too  far  to  lay  it  down  as  a  fixed  rule  that  it  is  suffi- 
cient to  raise  a  reasonable  doubt. 

This  question  was  somewhat  considered  in  The  State  r. 
Turner,  19  Iowa,  144.  The  opinion  is  exceedingly  brief,  con- 
sisting of  but  a  few  lines  so  far  as  this  point  is  concerned, 
and  while  it  may  not  be  clear  and  certain,  3'et  we  think  tht^ 
only  rule  established  is  "that  in  all  cases  a  good  character  \h 
to  be  considered." 

The  instruction  given  in  that  case,  it  was  thought,  did  not 
militate  against  the  rule  above  referred  to.  As  to  the  correct- 


Digitized  by  VjOOQIC 


586  SUPREME  COURT  OF  IOWA, 

The  State  v.  Northrup. 

■  » 

ness  of  this  last  proposition  we  incline  to  think  there  may 
l>e  some  doubt. 

In  substance,  the  jury  were  told,  in  the  instructions  giTcn 
in  the  present  case,  that  evidence  of  the  defendants'  good 
character  could  not  be  of  any  benefit  or  avail  them  anything, 
unless  the  question  of  their  guilt  was  doubtful  upon  a  con- 
sideration of  the  evidence  other  than  that  in  relation  to  their 
good  character. 

Ab  we  have  seen,  the  weight  of  modem  authority,  whether 
we  look  to  the  text  books  or  adjudicated  cases,  is  in  favor  of 
the  proposition  that  the  good  character  of  the  accused  is  for 
the  consideration  of  the  jury  in  all  cases,  and  it  is  for  them 
to  dettrmine  its  weight  without  any  instructions  from  the 
court,  Buch  as  were  given  in  the  present  case,  and  this  on 
principle,  we  think,  must  be  the  correct  rule. 

If  the  jury  have  reasonable  doubts  of  the  guilt  of  the 
ficcuHed,  it  is  their  duty  to  acquit.  Hence,  in  that  class  of 
caHOH,  the  evidence  would  be  unnecessary  and  useless.  But 
tiiere  may  be  cases,  and  undoubtedly  are  such,  where,  without 
Hiu'h  evidence,  the  jury  would  and  should  convict;  and  with 
it,  they  wouUl  and  should  acquit.  A  long  and  honorable 
lift!  innst  be  worth  something  to  a  man  when  accused  of  a 
crime  in  cases  other  than  those  where  the  evidence,  independ- 
ent of  his  good  character,  is  doubtful  or  obscure.  The  con- 
clufiive  presumption  must  be  indulged  that  juries  foUow  the 
ijii^triietions  of  the  court.  Therefore,  under  the  instructions  it 
was  their  duty  first  to  determine  whether  the  evidence  was 
dnubtfiil  or  obscure  without  reference  to  that  in  relation  to 
i'haraclcr,  and  if  this  question  was  determined  in  the  affirma- 
tive, then  a  verdict  of  guilty  follows. 

This  places  the  man  who  affirmatively  establishes  a  good 
character  on  the  same  plane  with  one  who  has  not  or  cannot 
do  so.  No  presumption  exists  against  one  who  does  not 
attempt  to  establish  a  good  character  except  such  as  can  be 
legitimately  dravm  from  the  evidence.  Therefore,  the  same 
quantity  and  quality  of  evidence  should  make  a  clear  or  strong 
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case  against  both.  The  evidence  which  creates  a  doubt,  unless 
good  character  may  be  considered  in  determining  whether  such 
a  doubt  exists  or,  not,  must  necessarily  be  the  same  as  to  all 
men  and  cases,  if  the  rule  of  the  instructions  in  this  case  be 
correct. 

We  cannot  subscribe  to  any  such  doctrine.  Good  charac- 
ter, like  all  other  facts  in  the  case,  should  be  considered  by  the 
jury,  and  if  therefrom  a  reasonable  doubt  is  generated  in  the 
mind  of  the  jury  as  to  the  guilt  of  the  accused,  it  is  their  duty 
to  acquit. 

Of  course  we  must  not  be  understood  as  sa3dng  that  good 
character  is  a  defense,  for  it  is  not  as  a  matter  of  law.  But 
it  is  a  fact  for  the  consideration  of  the  jury,  as  are  all  the 
other  facts  in  the  case,  and  they  must  determine  its  weight  in 
all  cases. 

II.     The  jury  were  instructed  that  to  maintain  the  defense 

2 .  ^li,,,.  of  alibi  the  burden  was  on  the  defendants,  but 

evidence.  ^j^^^^.  ^j^^y  ^e^e  ouly  required  to  prove  it  by  a  pre- 
ponderance of  the  evidence.  This  is  in  accord  with  The  State 
V.  Vincent,  24  Iowa,  570. 

It  is  said  there  is  a  want  of  unanimity  in  the  authorities  on 
this  question,  and  there  are  differences  among  the  members  of 
the  court  in  relation  thereto.  The  State  v,  Hardin  et  a/., 
40  Iowa,  623.  But  a  majority  of  the  court  adhere  to  the 
rulings  heretofore  made,  under  the  belief  that  the  decided 
weight  of  authority  is  in  accord  therewith. 

Other  errors  are  assigned  and  ably  discussed  by  counsel, 

but  we  do  not  believe  them  to  be  well  taken.     For  the  reasons 

above  stated  the  cause  is 

Bevebsed. 
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Ward  v.  Thompson. 

1.  Intoxieatiag  Liqaori :  damaoeb  :  evidence.    In  an  action  by  the  wife 

for  damages  for  tlie  sale  of  intoxicating  liquors  to  her  husband, 
whereby  she  has  been  injured  in  her  means  of  support,  she  may  show, 
lf>  sustain  a  claim  for  exemplary  damages,  the  number  and  age  of 
lier  children,  if  she  also  shows  that  the  defendant,  prior  to  selling 
the  liquor  to  her  husband,  had  knowledge  that  she  had  such  chil- 
dren, and  that  they  were  in  danger  of  being  injured  or  compelled  to 
leave  home. 

2.  :  :  .  The  plaintifF's  husband  was  properly  per- 
mitted to  state  about  how  much  he  had  paid  the  defendant  for  liquors 
during  the  time  for  which  damages  were  sought  to  be  recovered,  is  a 
fact  tending  to  show  the  injury  the  wife  had  received  in  her  means 
of  support. 

3.  :  :  ANOTHER  ACTION.  Evidence  that  plaintiff  had  com- 
menced another  similar  action  against  another  seller  of  intoxicating 
Itquors,  for  damages  accruing  during  the  same  period,  was  held  to  be 
inadmissible. 

4.  ■ :  :   PURCHASE  by  wipe.     If  the  wife  purchased  liquor 

for  her  husband  from  defendant  under  compulsion,  or  to  keep  him 
jin  home,  she  did  not  thereby  defeat  her  right  of  action. 

5.  — :  :  PAIN  AND  ANGUISH.      Any  violent  interference  with 


one's  person  is  in  law  an  injury,  and  mental  suffering  resulting  there- 
from is  a  ground  for  damages. 

:  :  BURDEN  OP  PROOP.     In  such  an  action  it  was  suflS- 


cient  to  instruct  the  jury  with  respect  to  the  burden  of  proof  that  it 
was  upon  the  plaintiff. 

Verdict:  general  and  special.  When  the  jury  returned  a  general 
verdict  for  one  hundred  dollars  and  a  special  verdict  for  two  hundred 
dollars,  the  court  was  justified  in  rendering  judgment  for  three  hun- 
dred  dollars. 

:  APPiDAViTs  OF  JURORS.     Affidavits  are  not  admissible  to  show 


the  understanding  of  jurors. 

Appeal  from  Howard  Circuit  Court. 

Monday,  June  10. 

The  plaintiflf  is  the  wife  of  one  William  Ward,  and  claims 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  589 

Ward  ▼.  Thompson. 

that  she  has  been  injured  in  person  and  in  her  means  of 
support  by  the  intoxication  of  her  husband,  produced  by 
intoxicating  liquors  sold  to  him  by  the  defendant.  Other  facts 
are  stated  in  the  opinion.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

H.  C.  McCarty,  for  appellant. 

Sayre  dk  Woodward  and  John  T.  Stoneman,  for  appellee. 

Adams,  J. — I.     The  plaintiff  was  examined  as  a  witness  in 
her  own  behalf,  and  was  permitted  to  state,  against  the  objec- 
1.  niToxxcA-      *^^^  ^^  *^®  defendant,  that  her  family,  besides 
diSiJi"^'    herself  and  husband,  consisted  of  two  children,  a 
eridence.         ^^  eighteen  years  old  and  a  daughter  thirteen. 
The  defendant  claims  that  the  court  erred  in  admitting  this 
evidence,  because  it  was  well  calculated  to  influence  the  jury  in 
regard  to  the  amount  of  their  verdict,  and  that  the  verdict 
should  not  be  greater  by  reason  of  the  fact  that  the  plaintiff*s 
family  included  minor  children,  because   the   plaintiff  can 
recover  only  the  damage  which  she  has  sustained  individually 
in  her  person  and  means  of  support,  and  that,  if  the  children 
have   sustained  damage,  they  can  maintain  their   separate 
actions  therefor.     It  must,  we  think,  be  conceded  that  the 
actual  damages  which  the  plaintiff  is  entitled  to  recover  are 
not  greater  by  reason  of  her  children.     But  it  appears  that 
she  forbade  the  defendant  to  sell  her  husband  liquor ;  that  she 
spoke  to  him  of  her  husband*s  habits,  and  informed  him  that 
she  could  not  stay  in  the  house,  and  that  she  must  leave,  or  at 
least  send  the  children  away ;  that  her  husband  continued  to 
frequent  the  defendant's  saloon,  and  came  from  there  intoxi- 
cated ;  that  when  intoxicated  he  was  abusive,  and  that  she  had  to 
send  her  daughter  away.     Now  if  the  defendant  continued  to 
furnish  the  plaintiff's  husband  liquor  upon  which  he  became 
intoxicated,  after  he  had  been  informed  by  plaintiff  in  regard 
to  her  children,  and  the  necessity  that  there  would  be  of  their 
removal  if  her  husband's  intemperate  habits  continued,  it 
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-was  an  aggravating  circumstance,  tending  to  show  a  reckless- 
ness of  consequences,  which  the  jury  was  entitled  to  consider 
upon  the  question  of  exemplary  damages.  In  our  opinion, 
then,  where  a  married  woman  brings  an  action  like  the  present, 
she  may  show  the  number  and  ages  of  her  children  belonging 
to  her  family,  if  she  also  shows  that  the  defendant  has 
knowledge  that  she  has  such  children,  and  that  they  are  m 
danger  of  being  injured  or  compelled  to  leave  home,  and  the 
defendant,  after  such  knowledge,  wantonly  continues  to  sell  the 
plaintiff's  husband  liquor,  by  reason  of  which  she  acquires  a 
right  of  action.  The  e^ddence  is  pertinent  to  the  question  of 
exemplar}^  but  not  actual,  damages. 

II.  The  plaintiflf's  husband,  as  a  witness  in  her  behalf, 
after  having  stated  that  he  did  not  know  how  much  money 
o . .  he  had  paid  the  defendant  for  whisky  during  the 

•  time  for  which  damages  are  sought,  was  allowed 

to  state,  against  the  objection  of  the  defendant,  about  how  much 
he  paid.  The  defendant  contends  that  the  evidence  was  inad- 
missible, because  it  was  a  mere  guess  or  general  estimate. 
The  plaintiflf,  however^  is  not  entitled  to  recover  for  money 
paid.  The  amount  paid  was  immaterial,  except  as  a  fact, 
among  others,  tending  to  show  the  injury  which  plaintiff  had 
received  in  her  means  of  support.  For  such  purposes  the 
statement  of  her  husband  as  to  about  how  much  he  paid  was, 
we  think,  admissible. 

III.  The  defendant  offered  to  show  that  plaintiff  had  com- 
menced an  action  against  another  person,  covering  the  same 
3 . .  grounds  as  in  this  action.     The  court  excluded  the 

another  action,  evidence,  and  the  ruling  is  assigned  as  error. 
This  court  held,  in  Engleken  v.  Webber,  47  Iowa,  558,  that 
it  was  error  to  exclude  evidence  of  judgments  obtained 
against  other  parties  for  injuries  received  by  plaintiff  from 
the  intoxication  of  her  husband  by  liquor  sold  by  the  par- 
ties during  the  same  years  during  which  she  received  the 
injuries  for  which  she  is  seeking  a  recovery  against  the 
defendant.     The  taking  of  judgments  was  thought  by  a 
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majority  of  the  court  to  be  an  admission  that  she  had 
received  inj-uries  during  those  years  other  than  those  caused 
by  the  defendant,  and  that,  if  such  was  the  fact,  the  jury 
would  have  been  aided  by  knowing  it  in  determining  the 
extent  of  the  defendant's  liability.  But  the  mere  bringing  of 
an  action  cannot  be  regarded  as  having  the  force  of  an  admis- 
sion, so  far  as  the  amount  sought  to  be  recovered  is  concerned, 
which  is  the  only  material  consideration.  An  action  is 
brought  for  all  that  the  plaintiff  thinks  it  is  possible  to 
recover.  The  allegations  of  the  petition  are  designed  to  be 
broad  enough,  and  more  than  broad  enough,  to  cover  all  the 
evidence  which  can  be  advanced  in  their  support.  This  plain- 
tiff may  have  averred  in  her  petition  in  the  other  case  that 
she  received  more  injury  from  the  acts  of  that  defendant,  dur- 
ing tiie  time  in  question,  than  she  can  show  in  the  case  at 
bar  that  she  received  altogether  during  the  same  time.  But 
she  may  utterly  fail  in  her  proofs  in  the  other  case.  The 
averments,  then,  made  in  her  petition  in  that  case,  as  to  the 
extent  of  her  injuries,  must  be  considered  as  made  merely  for 
the  purposes  of  the  trial  of  that  case,  and  should  not  affect 
her  in  any  other.  The  mere  fact  that  she  claims  that  she 
received  injuries  to  some  extent  not  yet  ascertained,  for  which 
the  defendant  in  the  other  case  is  liable,  is  not  such  that  if 
the  jury  in  this  case  had  knowledge  of  it,  it  would  aid  them 
in  determining  the  extent  of  the  injuries  caused  by  the 
defendant. 

IV.  There  was  some  evidence  showing  that  plaintiff  bought 
liquor  for  her  husband.     She  said  in  her  testimony:     "My 

4.  — : :  husband  compelled  me  to  go  and  get  liquor  for 

vife.  him  and  keep  it  in  the  house.     I  went  and  got  it 

about  four  times.  Once  he  compelled  me.  The  other  times 
I  got  it  to  keep  him  away  from  saloons.**  With  reference 
thereto,  the  court  gave  the  following  instructions : 

"15,  If  you  find  that  the  plaintiff,  within  the  two  years  in 
question,  wrongfully  procured  liquor  for  her  husband,  and 
thereby  contributed  to  produce  the  injury  to  her  means  of 
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support  of  which  she  complains,  then,  for  such  injuries  which 
she  in  part  caused,  she  cannot  recover  in  this  action. 

"16.  But  if  you  find  that  she  only  procured  the  liquor  for 
him  through  compulsion  by  him,  or  if  you  find  that  she  only 
procured  the  same  for  him  for  the  purpose  of  keeping  him 
from  places  where  he  would  be  likely  to  drink  more,  become 
intoxicated,  and  squander  his  means,  and  that  in  so  doing  she 
acted  with  reasonable  care  under  the  circumstances,  then 
Buch  acts  were  not  contributory  to  the  wrong  and  would  not 
defeat  her  right  to  recover  if  otherwise  entitled  to." 

The  latter  instruction  is  assailed  upon  the  ground  that 
the  plaintiff,  in  purchasing  liquor  for  her  husband,  was  goiltr 
of  a  criminal  act  and  was  whoUy  inexcusable,  and  that  the 
jury  should  not  have  been  allowed  to  find  that  she  did  not 
contribute  to  the  wrong.  Whether,  if  she  had  furnished  her 
husband  with  liquor  with  her  own  money,  she  would  have 
been  liable  to  prosecution  under  the  statute,  we  need  not 
determine.  The  evidence  does  not  so  show.  In  making  her 
husband's  purchases  for  him  she  was  not  criminally  liable : 
and  whatever  may  be  thought  of  the  acts  upon  moral  grounds, 
if  she  had  reasonable  cause  to  think  that  by  so  doing  she 
would  contribute  to  her  husband's  temperance  rather  than 
intemperance,  and  prevent  the  threatened  injuries,  we  are  of 
the  opinion  that,  in  legal  contemplation,  she  should  not  be 
regarded  as  having  contributed  to  her  injuries. 

V.  The  defendant  excepted  to  an  instruction  which  allowed 
a — : .    recovery  for  mental  anguish,  shame  and  suffer- 

pain  and  an-       .  mi        •       i  •  •     •        i 

gaish.  ing.     The  mstruction  is  m  these  words :  "If  you 

find  the  plaintiff  entitled  to  recover  for  violence  to  her  person, 
in  measuring  such  damage  it  is  proper  for  you  to  consider 
any  physical  pain  caused  thereby,  together  with  any  mental 
anguish,  shame  or  suffering  resulting  from  such  treatment. ** 
It  is  insisted  by  defendant  that  there  was  no  evidence  to  jus- 
tify the  instruction,  and  that  it  contravenes  the  rule  held  as 
to  wounded  feelings,  etc.,  in'  Kearney  v.  Fitzgeraldy  43  Iowa,. 
580. 
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The  evidence  as  to  injury  to  the  plaintiff's  person  is  found 
in  the  testimony  of  herself  and  daughter.  It  shows  that  the 
plaintiff  was  repeatedly  thrust  violently  out  of  doors  by  her 
husband,  and  compelled  to  stay  all  night ;  at  other  times  he 
struck  her  and  threw  her  down.  Any  violent  interference 
with  one's  person  is  in  law  an  injury,  and  mental  suffering 
restdting  therefrom  is  a  ground  for  damages. 

The  point  decided  in  Kearney  v.  Fitzgerald  is  not  involved  in 
this  case.  For  wounded  feelings  and  disgrace,  not  resulting 
from  injury  to  the  person,  no  recovery  can  be  had.  See,  also, 
Calloway  v.  Laydon.  47  Iowa,  456. 

VI.  The  court  instructed  the  jury  that  the  burden  of  proof 
is  upon  the  plaintiff.  The  defendant  complains  of  this 
«.  — : :  instruction  as  deficient.     It  is  insisted  that  the 

burden  of 

proof.  court  should  have  gone  further  and  instructed  the 

jury  that  it  was  incumbent  iipon  the  plaintiff  to  satisfy  them 
of  defendant's  guilt  beyond  a  reasonable  doubt.  It  was 
held  in  Barton  v,  Thompson,  46  Iowa,  30,  where  the  plain- 
tiff sought  to  recover  for  injuries  received  from  an  act 
which  was  criminal,  that  the  jury  should  be  satisfied  that 
the  defendant  committed  the  act  beyond  a  reasonable  doubt 
Whether  that  rule  should  apply  in  a  case  where  the  act  is 
criminal  merely  because  prohibited  by  statute,  we  need  not 
determine.  The  instruction  given  as  to  burden  of  proof  \b 
correct.  No  instruction  was  asked  embodying  the  rule  con- 
tended for.     The  omission  to  so  instruct  is  not  error. 

VII.  The  jury  were  instructed  that  if  they  allowed  exem- 
plary damages  to  render  a  special  verdict  for  the  amount  so 
7.  VERDICT :      allowed.     They  rendered  a  general  verdict  for  one 

Bpeciai.  hxmdred  dollars,  and  a  special  verdict  for  exem- 

plary damages  for  two  hundred  dollars.  The  court  rendered 
judgment  for  three  hundred  dollars.  The  action  of  the  court 
in  this  respect  is  assigned  as  error. 

The  verdict,  it  must  be  admitted,  is  slightly  irregular.     The 
exemplary,  as  well  as  the  actual,  damages  should  have  been 
included  in  the  general    verdict.     But   a  verdict,  however 
Vol.  xLvm — 38 
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infonDal,  is  good  if  a  court  can  understand  it.  Jonet  v. 
Julmu,  l^  Ind^  274;  McRae  v.  Colclough,  2  Ala.,  74;  BaUUs 
i\  Bramtreey  14  Vt.,  348;  Meade  v.  Smith,  16  Conn.,  346. 
See  also  Code,  §  2812.  The  judgment  must  follow  the  verdict  as 
properly  imderstood.  In  this  case  the  intention  of  the  jury  is 
bevond  question.  They  intended  to  allow  one  hundred  dollars 
actual  damages,  and  two  hundred  dollars  exemplary  damages, 
and  the  court  was  justified  in  rendering  judgment  for  three 
hundred  dollars. 

VIII.  The  defendant  moved  to  set  aside  the  verdict  on  the 
ground  that  the  jury,  in  assessing  the  exemplary  damages, 
acted  under  a  misapprehension  of  the  law.  In  support  of  the 
motion  he  filed  the  affidavit  of  five  jurors,  to  the  effect  that 
they  understood  from  the  instruction  given  that  the  exem- 
plary damages  would  go  to  the  school  fund,  and  that  the  general 
verdict  included  all  the  damages  to  which  they  considered  the 
plaintiff  entitled.  There  is  nothing  in  the  instruction  given 
to  LDcIlcate  that  the  exemplary  damages  would  go  to  the  school 
fund-  In  the  instruction  the  jury  was  merely  told  that  by 
exemplary  damages  is  meant  damage  by  way  of  punishment 
to  the  wrong-doer,  and  that  the  amount  was  in  their  discretion. 
We  must  presume  that  the  jurors,  under  their  oath,  allowed 
simply  what  they  thought  was  right  by  way  of  punishment  of 
the  wrong-doer.  The  amount  of  the  damages  allowable  was 
in  no  way  dependent  upon  whether  they  were  to  go  to  the 
sehool  fund  or  not.  The  statement  in  the  affidavit,  that  the 
verdiet  for  one  hundred  dollars  covered  all  the  damage  to 
which  they  regarded  the  plaintiff  entitled,  means  simply  that 
it  covered  her  actual  damages.  She  is  entitled  to  the  damages 
rendered  by  way  of  punishment  merely  by  a  technical  rule  of 
law,  wliich  the  jurors  admit  that  they  were  ignorant  of.  Giv- 
ing the  affidavits,  therefore,  all  the  force  which  the  defendant 
can  claim  for  them,  it  would  not  appear  that  the  defendant  is 
entitled  to  have  the  verdict  set  aside.  But  there  is  still  another 
objection  equally  insuperable.     Affidavits  are  not  admissible 
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to  show  the  understanding  of  the  jurors.  See  Wright  v. 
Illinois  dt  Miasisaippi  Telegraph  Company,  20  Iowa,  195  (210), 
and  cases  cited.    The  judgment  of  the  Circuit  Court  must  be 

Affirmed. 


The  Statb  v.  Smith. 

1.  Criminal  LaW  :  larcx'^t:  value  of  propbrtt.     U  pon  the  trial  of  one        1 12$  ^ 
indicted  for  larceny,  where  the  value  of  the  property  alleged  to  have 
been  stolen  is  in  issue,  the  jury  should  be  instructed  to  find,  as  the 
value  of  the  property,  what  it  would  realize  in  th6  ordinary  course  of 
trade,  and  not  merely  wht^i  it  was  worth  to  the  owner. 

Appeal  from  Buchanan  District  Cowt. 

Monday,  June  10. 

The  defendant  was  indicted  for  larceny.  The  alleged  crime 
consisted  in  stealing  a  set  of  double  harness,  of  the  value  of 
twenty-five  dollars,  from  a  building  in  the  night  time.  There 
was  a  verdict  of  guilty,  and  the  defendant  was  sentenced  to 
the  penitentiary  for  two  years. 

Bruckart  dt  Ney,  for  appellant. 

J.  F.  McJunkin,  Attorney  General,  for  the  State. 

RoTHROCK,  Ch.  J. — ^I.  The  evidence  shows  beyond  question 
that  the  defendant  was  guilty  of  stealing  the  property  described 
in  the  indictment. 

The  contest  upon  the  trial  was  as  to  the  value  of  the 
property.  The  jury  found  the  value  to  be  twenty-one  dollars. 
Counsel  for  defendant  insists  that  this  finding  was  not 
supported  by  the  evidence,  and  that  the  jury  were  not  war- 
ranted in  finding  the  value  of  the  harness  to  have  been  more  than 
twenty  dollars.    It  is  true  a  majority  of  the  witnesses^  and 


Digitized  by  VjOOQIC 


696  SUPREME  COURT  OF  IOWA, 

The  State  v.  Smith. 

those  who  seem  to  be  well  qualified  to  estimate  the  value,  fix  it 
at  lesa  than  twenty  dollars.  Bat  the  owner  of  the  property 
estimated  it  at  twenty-five  dollars,  and  two  other  witnesses 
estimate  the  value  at  from  twenty  to  twenty-five  dollars.  We 
cannot,  therefore,  say  that  the  verdict  is  not  supported  by  the 
evidence. 

II.  The  court  instructed  the  jury  as  follows  upon  the 
question  of  the  value  of  the  property : 

"5.  In  regard  to  the  value  of  the  property  alleged  to  have 
been  stolen  herein,  it  is  not  what  the  harness  would  bring  at  a 
forced  sale,  nor  what  a  witness  would  give  for  it,  but  what 
was  it  worth  to  the  owner  at  the  time  it  was  taken  from  him." 

In  view  of  the  fact  that  the  owner  of  the  property  was  the 
only  witness  who  testified  positively  that  the  value  exceeded 
twenty  dollars,  we  think  this  instruction  was  calculated  to 
mislead  the  jury.  It  is  conceded  by  the  Attorney  General 
that  the  rule  of  the  instruction  is  not  strictly  correct^  but  he 
insists  that  the  jury  estimated  the  real  value,  and  that,  there- 
fore, the  instruction  was  error  without  prejudice.  We  cannot 
so  regard  it.  If  it  were  not  for  the  testimony  of  the  owner  of 
the  property,  the  verdict  should  have  been  set  aside  for  want 
of  evidence  to  support  it. 

His  evidence  was  a  mere  general  statement  of  value,  without 
more. 

What  the  basis  of  his  valuation  was  does  not  appear. 

The  jury  should  have  been  instructed  to  find  the  real  value 
of  the  harness  in  the  market ;  that  is,  in  the  ordinary  course 
of  trade  or  business  between  buyers  and  sellers  of  that  kind  of 
property, 

Revebsbd. 
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The  Statb  v.  Soott. 

1.  Crimiiutl  Law :  larceitt  :  bvidencb.  Where,  upon  the  trial  of  one  in- 
dicted for  larceny,  the  value  of  the  property  alleged  to  have  been 
stolen  is  in  issue,  the  verdict  of  guilty  will  not  be  disturbed  unless 
so  manifestly  against  the  evidence  as  to  raise  the  presumption  that  it 
was  not  the  result  of  an  honest  and  intelligent  exercise  of  the  judg- 
ment of  the  jury. 

Appeal  from   Mills   District   Court, 

Monday,  June  10. 

The  defendant  was  indicted  and  convicted  of  grand  larceny, 
and  now  appeals  to  this  court.  The  facts  of  the  case  appear 
in  the  opinion. 

C.  N,  Rood  and  Watkins  d  Williams,  for  appellant. 

J.  F,  McJunkin,  Attorney  General,  for  the  State. 

Beck,  J. — I.  The  only  objection  to  the  judgment  of  the 
District  Court  presented  in  the  argument  of  defendant's 
1.  cRXMiKAL  counsel  is  based  upon  the  claim  that  the  testimony 
eridcnce.  shows  the  value  of  the  property  stolen  was  less 
than  twenty  dollars.  It  must  be  admitted  that  upon  this 
point  there  is  conflict.  The  testimony  of  the  State  shows  the 
value  to  be  above  twenty  dollars,  while  the  witnesses  for  the 
defendant  fix  a  value  far  lower.  The  most  valuable  of  the 
articles  stolen  was  a  gun.  The  State's  witnesses  testify  it  was 
worth  from  fifteen  to  twenty  dollars ;  defendant's  witnesses 
fix  the  value  at  from  six  to  eight  dollars.  These  witnesses 
appear  from  their  occupations  to  be  better  qualified  to  give 
an  opinion  of  the  value  than  those  testifying  for  the  State. 
Were  we  permitted  to  determine  the  value  from  the  evidence 
before  us,  we  would  not  hesitatjB  to  adopt  a  conclusion  based 
upon  the  testimony  for  the   defendant.     But  this  we  cannot 
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do,  and  must  permit  the  conviction  to  stand,  unless,  as  shown 
by  the  record,  there  is  such  want  of  testimony  in  support  of 
the  verdict  that  a  presumption  arises  it  was  not  the  result  of 
an  honest  and  intelligent  exercise  of  the  judgment  of  the  jury 
applied  to  the  evidence  before  them.  No  such  conclusion  is 
authorized  by  the  record. 

n.  Some  of  the  articles  alleged  to  have  been  stolen  were 
not  found  in  the  possession  of  defendant.  Their  value  as 
fixed  by  the  testimony,  it  is  urged,  was,  or  may  have  been, 
included  in  the  value  of  the  goods  stolen,  as  found  by  the  jury. 
We  are  unable  to  say  this  was  not  authorized  by  the  evidence. 
We  caimot  determine  from  the  record  before  us  that  the 
evidence  did  not  authorize  the  jury  to  find  these  articles  were 
stolen  by  the  defendant. 

III.  No  other  objections  were  made  to  the  judgment  of  the 
court  below,  and  upon  inspecting  this  case  as  presented  to  us 
we  find  no  errors  therein. 

Affibmed. 


The  State  v.  Knowles. 


1.  OriatinAl  Law :  confession.  A  confession  by  one  charged  with  forgery 
that  he  wrote  the  name  oi  the  party  whose  name  is  charged  to  hare 
been  forged,  is  not  sufficient  to  authorize  a  conviction  without  other 
proof  that  the  crime  was  in  fact  committed  by  some  one. 

Appeal  from  Hardin  District  Court, 
Monday,  June  10. 

EoTHBOCK,  Ch.  J. — After  the  filing  of  an  opinion  in  this 
1.  CHIMIN  A  I.  case  a  petition  for  rehearing  was  presented,  upon 
moil,  which  the  cause  was  agam  subnutted  for  our  con- 

sideration. 

It  is  stated,  in  the  fourth  point  of  the  opinion,  that  a  cer- 
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tain  instruction  which  is  complained  of  by  the  defendant, 
although  appearing  in  the  record,  does  not  appear  to  have 
been  given  or  refused.  It  now  appears  from  an  inspection  of 
the  original  instruction  that  it  was  given  to  the  jury.  This 
is  not  now  disputed  by  the  Attorney  General,  and  by  consent 
the  original  record  has  been  produced  for  our  inspection. 
Said  instruction  is  in  these  words : 

"The  confession  of  the  defendant,  that  he  wrote  Daniel 
Slack's  name  on  the  note  charged  to  have  been  forged,  will 
warrant  you  in  finding  said  defendant,  Philip  Knowles,  guilty, 
if  you  have  other  proof  that  said  note  was  forged,  and  that 
the  said  oflfense  was  committed ;  and  in  order  to  find  said 
Philip  Knowles  guilty  it  is  not  necessary  to  prove  that  said 
Philip  Knowles  forged  said  note  in  any  other  manner  than  by 
proving  the  said  Philip  Knowles'  admissions  that  he  wrote 
Daniel  Slack's  name  on  said  note." 

This  instruction  is  erroneous,  especially  in  the  latter  clause. 
It  is  true,  the  confession  of  the  defendant  that  he  committed 
the  crime  charged  is  sufficient  to  warrant  a  conviction,  if  accom- 
panied by  other  proof  that  the  crime  was  in  fact  committed  by 
some  one.  A  confession  implies  that  the  matter  confessed  is 
a  crime,  and  unless  the  defendant  admitted  that  he  wrote  the 
name  of  Daniel  Slack  to  the  note  with  a  fraudulent  intent, 
his  statement  was  not  a  confession ;  because  he  may  have 
intended,  by  such  confession,  to  imply  that  the  act  was  done 
rightfully.  We  think  the  instruction  was  erroneous,  because 
of  its  tendency  to  lead  the  jury  to  believe  that  the  mere  state- 
ment of  the  defendant  that  he  wrote  Slack's  name  to  the 
note  was  to  be  considered  by  them  as  a  confession  that  he 
had  committed  forgery. 

For  the  error  in  this  instruction  the  judgment  must  be 

Bevbbsed. 
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Bond  v.  Epley. 

Jndfmeiit :  vacation  of.  Proceedings  to  vacate  a  Judgment  for  fraud 
pFHcliced  by  the  successful  party,  and  unavoidable  casualty  and  mis- 
fortuiie  preventing  a  defense,  must  be  commenced  within  one  year 
from  Ihe  date  of  the  judgment,  and  notice  thereof  must  be  served 
upon  the  successful  party,  or  his  attorney,  within  that  time. 

•: :  EQUITABLE  JURISDICTION.     A  courl  of  equity  will 


grant  a  new  trial  in  an  action  at  law,  after  the  time  for  applying  for 
relief  under  section  3157  of  the  Code  has  elapsed,  only  when  proper 
reasons  are  shown  for  the  application.  Where  a  party  was  advised 
that  the  judgment  had  been  obtained  and  then  delayed  nearly  a  year 
before  making  the  application,  when  the  time  allowed  by  statute 
thcref(»r  had  elapsed,  it  was  Tield  that  he  was  not  entitled  to  equitable 
relief. 

I :  NOTICE.    A  notice  of  the  commencement  of  the  action 


j>Brvcd  upon  the  wife  of  defendant,  who  was  out  of  the  State,  and 
duly  published  in  a  weekly  newspaper,  summoning  the  defendant  to 
appear  at  the  time  specified  in  the  District  Court  of  Linn  county, 
was  held  sufiicient  as  to  place,  and  gave  the  court  jurisdiction  to 
render  a  judgment  in  rein  against  the  attached  property. 

4.  i  :    APPEARANCE.      Where  an  attorney  appears  for  an 

ab^nt  defendant,  and  the  latter,  in  a  proceeding  to  vacate  the  judg- 
ment, alleges  that  the  appearance  was  unauthorized,  he  has  the  bur- 
den to  establish  the  fact  by  a  preponderance  of  testimony. 

Appeal  from  lAnn  District  Court. 

MoNDAT,  June  10. 

On  the  20th  day  of  October,  1874,  Bond  recovered  judg- 
ment against  Epley  upon  two  promissory  notes  for  six  thou- 
sand three  hundred  and  fifty-two  dollars  and  fifteen  cents, 
and  costs,  with  an  order  for  special  execution  against  attached 
property,  the  judgment  to  draw  interest  at  the  rate  of  eighteen 
per  cent.  On  the  6th  day  of  October,  1875,  the  defendant 
served  notice  on  Hubbard  &  Deacon,  the  attorneys  of  record 
for  the  plaintiff,  of  an  application  of  the  defendant  for  vaca- 
tion of  the  judgment,  on  account  of  unavoidable  casualty  and 
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misfortune.  On  the  18th  day  of  October,  1875,  the  defend- 
ant filed  his  petition  asking  the  court  to  vacate  the  said 
judgment  on  account  of  unavoidable  casualty  and  misfor- 
tune, and  fraud  on  the  part  of  the  plaintiff  in  procuring 
the  same.  On  the  22d  day  of  October,  1875,  the  defendant 
filed  his  amended  and  substituted  petition  for  the  vacation  of 
said  judgment,  alleging  that  the  judgment  was  obtained  by 
the  fraud  of  the  plaintiff ;  that  the  defendant  was  unable  to 
defend  the  action  on  account  of  unavoidable  casualty  and 
misfortune ;  and  that  he  has  a  good  and  meritorious  defense. 
Notice  of  this  petition  was  served  on  plaintiff  on  the  2 2d  day 
of  January,  1876. 

On  the  1st  day  of  March,  1876,  the  defendant  filed  an 
amendment  to  his  petition,  alleging,  as  an  additional  ground 
for  the  vacating  of  the  judgment,  that  the  court  had  no  juris- 
diction of  the  cause  of  action,  because  the  notice  left  at  the 
house  of  the  defendant,  in  the  city  of  Denver,  Territory  of 
Colorado,  was  not  suflBcient  in  law,  and  did  not  comply  with 
the  requirements  of  the  law  in  order  to  bring  defendant  into 
eourt  and  hold  him  to  answer. 

On  the  5th  day  of  April,  1876,  the  court  made  the  follow- 
ing order  in  the  premises :  "And  now,  on  this  day,  April  5, 
1876,  this  cause  comes  up  for  hearing  on  the  motion  of  the 
defendant  to  set  aside  and  open  up  the  judgment  heretofore, 
to-wit :  October  20,  1874,  rendered  against  said  defendant,  J. 
J.  Epley,  and  in  favor  of  the  plaintiff,  H.  G.  Bond — I.  N. 
Whittam  and  R.  H.  Gilmore  appearing  for  the  defendant 
— and  the  court,  having  heard  the  arguments  of  the  counsel 
for  the  defendant,  overrules  the  motion  on  the  ground  that 
the  proceedings  under  said  motion  were  not  commenced  in 
time.  Defendant  has  leave  to  amend  petition  for  new  trial. 
Cause  transferred  to  the  equity  side  of  the  docket  and  con- 
tinued." 

On  the  27th  day  of  April,  1876,  the  defendant  filed  his 
amended  petition  in  equity  for  the  vacation  of  the  judgment. 
This  petition  in  substance  alleges  that  the  action  was  corn- 
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menced  on  the  35th  day  of  May,  1874,  and  judgment  waa 
rendered  in  the  Linn  District  Court  on  the  20th  day  of  October, 
1874,  for  six  thousand  three  hundred  and  fifty-two  dollars  and* 
BfteeB  cents,  with  interest  at  the  illegal  rate  of  eighteen  per, 
cent ;  that  defendant  was  a  resident  and  citizen  of  the  Terri- 
tory of  Colorado,  and  was  not  in  court  by  person  or  attorney 
when  the  judgment  was  rendered ;  that  the  plaintiff  fraudu- 
lently delayed  the  service  of  notice,  and  on  the  10th  day  of 
September  caused  the  first  publication  of  notice,  and  on  the 
14th  day  of  September  caused  notice  of  the  suit  to  be  left 
with  defendaut's  wife  in  the  city  of  Denver,  when  plaintiff 
knew  defendant  was  absent  from  home,  distant  four  hundred 
mUes,  across  three  ranges  of  the  Rocky  Mountains,  beyond 
the  reach  of  public  mails  or  any  public  conveyance,  and  dis- 
tant, as  computed  by  time  from  Denver,  twenty-five  or  thirty 
days,  and  that  service  of  notice  was  so  delayed  with  the 
design  of  preventing  the  defendant  from  appearing  and 
defending  the  action ;  that  defendant,  because  of  his  great  dis- 
tance from  communication,  did  not  know  of  the  pendency  of 
the  suit  until  the  14th  day  of  November,  1874,  and  thus,  by 
unavoidable  casualty  and  misfortune,  was  prevented  from 
defending.  The  petition  further  alleges  in  detail  the  grounds 
of  defendant's  defense  to  the  plaintiflf's  cause  of  action.  The 
plaintiff's  answer  to  this  petition,  in  substance,  admits  the 
allegation  as  to  the  judgment  drawing  interest  at  eighteen 
per  cent ;  alleges  that  it  was  so  entered  by  mistake,  and  con- 
ients  that  it  be  so  amended  as  to  draw  interest  at  ten  per 
cent ;  admits  the  residence  of  defendant  in  Colorado ;  that  he 
was  absent  from  home  as  alleged  when  notice  was  served, 
and  that  at  the  time  of  the  entry  of  judgment  he  was  not  in 
court  by  person  or  attorney.  The  answer  denies  the  other 
material  allegations  of  the  petition. 

On  the  21at  of  March,  1877,  the  cause  was  referred,  the 
referee  to  make  up  and  ti^  issues  of  law  and  fact.  On  the 
4tb  of  May,  1877,  the  plaintiff  filed  an  amendment  to  his 
answer,  withdrawing  the  admission  that,  at  the  time  judgment 
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was  entered,  defendant  was  not  in  court  in  person  or  by  attor- 
ney, and  averring  that  defendant  was  present  by  attorney  at 
that  time.  The  defendant  replied  to  this  amendment  as  fol- 
lows :  "After  the  attachment  proceedings,  and  the  garnish- 
ment of  Elihu  Baker  for  over  $900,  I.  N.  Whittam,  attorney 
at  law  at  Cedar  Rapids,  without  any  authority  from  defend- 
ant, appeared  in  this  cause,  and  signed  a  stipulation,  which 
was  filed  and  entered  in  the  appearance  docket,  before  the 
judgment  was  obtained.  The  appearance  was  wholly  unau- 
thorized ;  the  defendant  did  not  know  of  such  appearance  until 
a  long  time  after  the  judgment  had  been  entered  for  the  plain- 
tiff. The  defendant  never  ratified  or  confirmed  in  any  way  the 
said  act  of  Whittam,  and  the  said  Whittam  did  not  cause  his 
name  to  be  entered  as  attorney  for  said  defendant  in  said 
action,  before  the  judgment  entry,  except  as  hereinbefore 
stated;  that  he  was  not  present  in  court,  either  personally 
or  by  attorney,  at  the  time  of  the  entry  of  said  judgment; 
that  said  judgment  was  by  default;  that  he  had  not  been 
served  with  process,  personally  or  by  publication,  as  provided 
by  law,  and  that  he  did  not  know  that  such  an  action  had 
been  commenced  against  him,  or  the  nature  of  such  action, 
until  long  after  the  judgment  had  been  entered." 

The  cause  came  on  for  hearing  August  14,  1877,  and  on 
the  10th  of  November  the  referee  filed  his  report,  finding  as  a 
matter  of  law  that  there  is  no  equity  in  defendant's  petition, 
and  that  it  should  be  dismissed,  and  that  plaintiff's  judgment 
should  be  so  modified  as  to  draw  interest  at  ten  per  cent. 
Decree  was  entered  in  accordance  with  this  report.  Defend- 
ant appeals. 

R.  H.  OUmore,  for  appellant. 

Hubbard,  Clark  <t  Deacon^  for  appellee. 

Day,  J. — ^I.  Proceedings  to  vacate  a  judgment  for  fraud 
practiced  by  the  successful  party,  and  unavoidable  casualty  or 
misfortune  preventing  the  party  from  defending,  must  be  by 
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petition  verified  by  aflSdavit,  and  must  be  commenced  within 
one  year  after  the  judgment  or  order  was  made.  Code, 
§§  3154  and  3157.  The  judgment  in  this  case  was  entered 
on  the  20th  day  of  October,  1874.  The  original  petition  for 
the  vacation  of  the  judgment  was  filed  October  13,  1875, 
seven  days  before,  and  the  amended  and  substituted  petition 
was  filed  October  22,  1875,  two  days  after  the  expiration  of 
the  year  from  the  rendition  of  the  judgment.  Notice  of  the 
application  was  not  served  upon  the  plaintiff  until  January 
26,  1876,  more  than  fifteen  months  after  the  judgment  was 
rendered.  The  court  overruled  the  application  upon  the  ground 
that  the  proceedings  were  not  commenced  in  time.  This 
ruling  was,  we  think,  correct  under  the  statute.  But,  whether 
correct  or  not,  it  cannot  now  be  reviewed.  No  exception  was 
taken  to  the  ruling,  but  the  cause  was  transferred  to  the  equity 
docket,  and  twenty-two  days  thereafter  the  defendant  filed  an 
amended  petition  in  equity,  seeking  relief  upon  equitable 
grounds.  The  defendant's  right  to  relief  must  be  determined 
by  the  case  made  in  this  equitable  proceeding. 

II.  The  petition  in  equity  was  filed  a  little  more  than 
eighteen  months  after  the  rendition  of  the  judgment.  The 
facts  relied  upon  for  relief  are  the  same  as  those  stated  in  the 
substituted  petition  of  October  22,  1875,  namely,  fraud  of 
plaintiff  in  delaying  service  of  notice  till  defendant  was  beyond 
conmiunication,  and  unavoidable  casualty  preventing  him 
from  defending,  in  that  he  did  not  know  that  the  suit  was 
commenced  until  after  judgment  was  rendered.  Not  a  fact  is 
stated  which  was  not  known  to  defendant,  from  his  own  show- 
ing, as  early  as  November  14, 1874,  less  than  one  month  after 
the  judgment  was  rendered.  The  case  is  simply  this:  The 
defendant,  having  neglected  to  make  his  application  at  law  for 
relief  within  the  time  allowed  by  statute,  resorts  to  a  court  of 
equity  for  relief,  without  furnishing  any  excuse  whatever  for 
the  delay,  or  showing  that  a  single  fact  has  come  to  his 
knowledge  which  was  not  known  to  him  in  time  to  have  made 
his  application  under  the  statute,  within  the  year.     Under 
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these  circumstances  equity  will  not  grant  relief.  A  court  of 
equity  will  grant  a  new  trial  in  an  action  at  law,  after  the 
time  for  applying  for  relief  under  section  3157  of  the  Code 
has  elapsed,  only  when  proper  reasons  are  shown  for  the  appli- 
cation. District  Township  of  Newton  v.  White,  42  Iowa,  608 ; 
Bowen  v.  Troy  Portable  MiU  Company,  31  Id.,  460 ;  Partridge 
V.  Harrow,  27  Id.,  96 ;  Hoskins  v.  Hattenback,  14  Id.,  314. 

It  is  claimed  that  the  court  had  no  jurisdiction  to  render  the 
judgment.     If  this  be  true  the  defendant  should  be  relieved 

3  . .   against  it,  notwithstanding  the  delay  in  making 

°''"*'®-  the  application.     The  notice,  a  copy  of  which  was 

served  upon  the  wife  of  the  defendant  Epley,  and  which  was 
duly  published  in  a  weekly  newspaper,  is  as  follows :  "You 
are  hereby  notified  that  on  or  before  the  1st  day  of  June,  A. 
D.  1874,  there  will  be  on  file  in  the  office  of  the  clerk  of  the 
District  Court  of  Linn  county,  Iowa,  the  petition  of  the  plain- 
tiff aforesaid,  claiming  of  you  the  sum  of  five  thousand  three 
hundred  and  forty-four  dollars  and  sixty-eight  cents,  as  money 
justly  due  from  you  on  two  promissory  notes,  and  interest 
thereon  at  one  and  one-half  per  cent  from  the  3d  day  of  Octo- 
ber, A.  D.  1873,  until  paid,  and  that  a  writ  of  attachment  issue 
to  secure  the  same  and  costs  of  this  suit.  You  are  also  noti- 
fied that  unless  you  appear  thereto,  and  defend  before  noon  of 
the  second  day  of  the  term  of  said  District  Court  of  Linn 
county,  to  be  held  on  the  19th  day  of  October,  A.  D.  1874,  a 
default  will  be  entered  against  you,  and  judgment  rendered 
thereon."  This  notice  complies  fully  with  the  provisions  of 
section  2599  of  the  code.  It  is  almost  an  exact  copy  of  the 
form  for  notice  prescribed  in  section  2518  of  the  Code  of  1851, 
with  the  addition  that  it  named  the  term  of  court  at  which 
defendant  is  required  to  appear,  as  provided  in  sections  2599  ol 
the  Code  of  1873,  and  2812  of  the  Revision,  which  provision  m 
not  contained  in  section  1715  of  the  Code  of  1851.  The 
defendant  claims  that  this  notice  is  defective,  in  that  it  does 
not  inform  the  defendant  of  the  place  where  he  must  appear 
and  defend  the  action.     Reliance  is  placed  upon  the  case  of 
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KitsmiUer  v.  Kitchen,  24  Iowa,  163.  In  that  case  the  notice 
concluded  after  making  a  statement  of  what  the  petition 
claimed,  and  did  not  notify  the  defendant  that  he  was  required 
to  appear  and  defend  anywhere,  or  at  any  time.  It  is  with 
reference  to  this  state  of  facts  that  the  court  say  that  "the 
failure  of  the  original  notice  to  inform  the  defendant  as  to  the 
place  where,  and  the  time  when,  he  must  appear  and  defend 
the  action,  was  a  substantial  and  fatal  defect. "  In  this  case 
both  time  and  place  are  stated.  The  time  is  the  19th  day  of 
October,  1874 ;  the  place  is  the  District  Court  of  Linn  county. 
The  case  of  KitsmiUer  v.  Kitchen  does  not  hold  that  the  city  or 
town  in  which  the  court  is  to  be  held  must  be  stated,  and  the 
statute  makes  no  such  requirement.  The  notice  was  clearly 
sufficient  to  authorize  a  judgment  in  rem  against  the  attached 
property. 

IV,     Tiiere  is,  however,  another  view  of  this  case  which  is 
satisfactory,  and  which  disposes  of  the  claim  made  by  defend- 

I  . .  ant  in  argument,  that  the  judgment  is  a  personal 

iippiaifuticc  ^j^g^  erroneously  rendered,  and  that  he  is  entitled 
to  have  the  cause  retried  under  section  2877  of  the  Code, 
which  provides  that  defendants  served  by  publication  only,  and 
who  do  not  appear,  may  at  any  time  within  ten  years  after  the 
rendition  of  the  judgment,  upon  giving  security  for  costs,  be 
admitted  to  defend.  The  amended  answer  of  the  plaintiff 
alleges  that  the  defendant  was  present  by  attorney  when  the 
judgment  was  rendered.  The  reply  alleges  that  J.  N.  Whittam, 
attorney  at  law  at  Cedar  Rapids,  appeared  in  the  cause,  and 
signed  a  stipulation  before  the  judgment  was  obtained,  but 
that  the  appearance  was  wholly  unauthorized.  The  fact  of 
appearance  being  thus  admitted,  the  burden  is  upon  the  defend- 
ant to  establish  that  the  appearance  was  unauthorized.  Upon 
the  trial  the  defendant  offered  an  ex  parte  affidavit  of  J.  N. 
Whittam,  that  he  had  no  authority  to  appear  for  defendant, 
and  did  not  intend  to  appear  so  as  to  bind  him  in  the  case. 
ThiB  affidavit  was  objected  to  because  it  was  ex  parte,  and  the 
plaintiff  had  no  opportunity  to  cross-examine.     The  court 
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•exeladed  the  afiSidayit.  This  ruling  was  clearly  correct.  The 
only  evidence  respecting  the  employment  of  Whittam  is  the 
following  in  the  cross-examination  of  Epley :  **I  don*t  think 
I  told  him  (Green)  I  had  made  arrangements  to  have  suit 
defended.  I  didn't  understand  what  the  nature  of  the  case 
was  at  that  time.  I  had  made  no  arrangements  in  regard  to 
the  suit,  and  knew  nothing  of  it.  I  may  have  said  that  Whit- 
tam had  been  attending  to  my  business  and  might  look  after 
it  for  me.  I  knew  Whittam,  an  attorney  at  Cedaf  Rapids.  I 
have  no  recollection  of  either  my  wife  or  myself  corresponding 
with  bim  during  that  summer."  If  Epley  had  no  arrange- 
ment whatever  with  Whittam  which  would  authorize  his 
appearance  in  the  case,  it  seems  incredible  that  he  should  not 
distinctly  and  unequivocally  so  state.  Defendant's  attorney 
excuses  the  indirectness  of  the  testimony  upon  the  ground 
that  when  the  deposition  was  taken  there  waiS  an  admission  in 
plaintiff's  answer  that  the  defendant  did  not  appear  by  attor- 
ney, and  there  was,  therefore,  no  necessity  of  proof  upon  the 
subject.  But  the  amended  answer,  alleging  that  defendant 
did  appear  by  attorney,  was  filed  on  the  4th  day  of  May. 
The  cause  did  not  come  on  for  hearing  until  the  14th  day  of 
August.  The  defendant  might,  in  the  meantime,  have  retaken 
the  testimony  of  Epley,  or,  if  the  time  was  not  sufficient  for 
that  purpose,  he  might  have  moved  for  a  continuance  upon 
that  ground.  We  discover  no  sufficient  reason  for  disturbing 
the  judgment  of  the  court  below. 

Affibmed* 
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Smith  v.  Bond  et  al. 

AND 

Bond  v.  Eplby  et  al. 

Appeal  from  Linn  District  Court. 

Monday,  June  10. 

These  cases  grow  out  of  the  preceding  case  of  Bond  r. 
Epleif.  The  first  of  the  above  cases  is  a  proceeding  for  an 
injunction  to  restrain  Bond  from  enforcing  his  judgment,  re- 
oovei'ed  in  the  former  case,  against  certain  property  attached  in 
that  (5am.  The  plaintiff  alleges  that  he  purchased  the  property 
from  Epley,  and*  that  the  judgment  is  no  lien  thereon.  He 
also  rofers  to  the  facts  alleged  in  the  petition  to  vacate  the 
judgment  in  case  of  Bond  v.  Epley,  and  alleges  that  the 
judgiiient  includes  illegal  interest.  A  temporary  injunction 
WEB  granted  as  prayed.  The  second  of  the  above  causes  is  an 
artion  by  Bond  to  set  aside  a  conveyance  by  Epley  to  Smith, 
of  tiie  real  estate  attached  in  the  main  action  of  Bond  v. 
Epley,  The  petition  alleges  that  the  conveyance  is  fraudu- 
lent. 

The  defendant  denies  the  fraudulent  conveyance,  and  alleges 
that  the  judgment  in  the  main  action  of  Bond  v,  Epley  was 
fraudulently  recovered,  without  jurisdiction,  and  bears  illegal 
intereBt.  The  causes  were  consolidated,  and  were  referred,  to 
be  considered  in  connection  with  the  main  case  of  Bond  r. 
Epley,  The  referee  found  as  matter  of  law  that  the  petition 
of  Norman  E.  Smith  v.  Bond  et  al.  should  be  dismissed,  and 
the  temporary  injunction  dissolved.  The  referee  further 
found  that  the  deed  from  Epley  to  Smith  was  fraudulent,  and 
should  be  set  aside.  Decree  was  entered  in  accordance  with 
the  recommendation  of  the  referee.  In  the  first  case  the 
plaintiff  appeals.     In  the  second  case  the  defendants  appeaL 
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B.  H.  OUmore,  for  appellants. 
Hubbard,  Clark  db  Deacon,  for  appellees. 

Day,  J. — None  of  the  evidence  respecting  the  conveyance 
from  Epley  to  Smith  is  contained  in  the  record.  The  cases 
are  submitted  solely  upon  the  questions  presented  as  to  the 
validity  of  the  principal  judgment  recovered  in  the  main  case 
of  Bond  V,  Epley.  The  holding  in  that  case  that  the  judgment 
was  rendered  upon  suflBcient  notice,  and  appearance  by 
attorney,  disposes  of  all  the  questions  involved  in  these  cases. 
The  judgment  in  that  case  was  corrected  as  to  the  illegal 
interest,  and  hence  there  is  no  ground  for  the  continuance  of 
the  injunction  in  Smith  v.  Bond  et  aL 

The  judgment  in  each  case  is 

Affirmed. 


Bevier  v.  Bevier. 


1.  Eridanee:  signature:  lease.  A  party  seeking  to  establish  the  genn- 
ineness  of  the  signature  to  an  unrecorded  lease  has  the  burden  of 
proof,  and  if  the  preponderance  of  testimony  be  against  the  genuine- 
ness any  claim  based  thereon  must  fail. 

Appeal  from  Mitchell  District  Court. 

Monday,  June  10. 

This  action  is  brought  to  establish  an  unrecorded  life  lease 
upon  one  hundred  and  twenty  acres  of  land  as  against  a  sub- 
sequent conveyance.  The  land  was  formerly  owned  by  the 
plaintiff's  wife.  He  avers  that  on  the  3d  day  of  June,  1868, 
his  wife,  Louisa  A.  Bevier,  executed  to  him  a  life  lease  Of  the 
land.  Immediately  afterward  she  executed  to  the  defendant 
(her  and  plaintiff -s  son)  a  deed  of  the  land  by  way  of  gift. 
The  plaintiff  joined  in  the  deed,  and  it  was  not  made  subject 
to  any  life  lease.  The  conveyance  was  made,  it  appears, 
Vol,  xLvm — 39 
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because  Mrs.  Bevier  was  in  feeble  health  and  wished  to  make 
some  provision  for  the  defendant  during  her  life-time.  Soon 
afterward  she  died.  The  defendant  tcTok  possession  of  the 
land  in  question,  cultivated  it  and  received  the  proceeds  for 
several  years,  and  made  improvements.  In  the  spring  of  1876 
a  difficulty  arose  between  plaintiff  and  defendant's  wife,  and 
he  brought  this  action  to  establish  his  life  lease,  averring  that 
at  the  time  the  defendant  took  possession,  and  commenced  cul- 
tivating and  improving  the  land,  he  had  notice  of  plaintiffs 
life  lease.  The  defendant  denies  that  he  had  such  notice; 
denies  the  execution  of  the  lease,  and  denies  the  genuineness 
of  what  purports  to  be  his  mother's  signature.  The  court 
rendered  a  decree  establishing  the  lease.     Defendant  appeals. 

H.  F.  Miller  and  Cyrm  Foreman,  for  appellant 

L.  M.  Ryce,  for  appellee. 

Adams,  J. — ^It  was  incumbent  upon  the  plaintiff  to  prove 
1.  evidence:    the  genuineness  of  the  signature  to  the  lease  by 

signature :  -         .  i  tt  ,^  -  •  \ 

lease.  a  preponderance  of  evidence.     Upon  this  pomt 

he  testified  that  he  was  acquainted  with  his  wife's  handwriting, 
and  that  in  his  opinion  the  signature  was  genuine.  He  was 
not  allowed  to  testify  that  he  saw  her  write  it,  because  the 
transaction  was  between  him  and  a  person  then  deceased, 
and  the  defendant  claimed  through  such  person.  Two  bank- 
ers were  called  as  experts,  who  testified,  from  a  comparison 
of  the  signature  in  question  with  admitted  genuine  signatures, 
that  they  believed  the  signature  in  question  to  be  genuine. 
On  the  other  hand,  the  defendant  testified  that  he  was 
acquainted  with  his  mother's  handwriting,  and  that  in  his 
opinion  the  signature  in  question  was  not  genuine.  He  was 
corroborated  by  two  bankers  called  as  experts,  who  testified 
from  a  comparison  of  handwriting.  So  far  the  evidence 
might  be  regarded  as  substantially  balanced.  Bui  the  defend- 
ant called  as  a  witness  his  brother,  Hutchinson  Bevier,  a  per- 
8on  thirty  years  old,  who  testified  that  he  was  acquainted 
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with  his  mother's  handwriting,  and  did  not  think  that  the 
signature  in  question  was  genuine.  We  are  unable  to  say, 
therefore,  that  the  preponderance  of  evidence  is  in  favor  of 
plaintiff. 

Bevebsed. 


Bausoh  v.  Moobb. 


1.  Yerifleatloa:  attornbt.    In  an  action  aided  by  attachment  the  affidavit 

of  the  attorney  to  the  effect  that  the  facts  set  out  in  the  petition  are 
'  better  known  to  him  than  to  the  plaintiff,  and  that  he  knows  them  to 
be  true,  constitutes  a  sufficient  verification. 

2.  Attaehmsnt:  DiscHABas  of:  practice.    It  is  competent  to  move  to 

discharge  an  attachment  upon  real  estate  where  the  question  of  own- 
ership is  in  issue,  when  the  facts  upon  which  the  motion  is  based  are 
conceded. 

3.  :    dowbb:   not   subject  to   attachment.     The  unassigncd 

dower  interest  of  a  widow  in  the  real  estate  of  her  deceased  husband  is 
not  subject  to  attachment  in  an  action  at  law.    Sbbvbbs,  J. ,  dis^entmg. 

Appeal  from  Tama  Circuit  Court. 

Tuesday,  June  !!• 

This  is  an  action  upon  a  judgment  of  the  Circuit  Court  of 
La  Salle  county,  Illinois.  It  is  averred  in  the  petition  that 
the  defendant  is  a  non-resident  of  the  State  of  Iowa.  An 
attachment  was  issued,  the  return  to  which  shows  that  it 
was  levied  upon  the  undivided  interest  of  Maria  A.  Moore 
(defendant)  in  certain  real  estate. 

The  defendant  appeared  to  the  action  and  moved  to  dis- 
charge  the  attachment,  upon  the  following  grounds : 

1.  For  want   of   a  sufficient  verification  to  the  petition. 

2.  The  only  right  the  defendant  had  to  the  real  estate, 
when  the  attachment  was  levied  thereon,  was  the  right  to 
have  dower  assigned  to  her  therein  as  the  widow  of  one  Wil- 
liam Moore. 
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In  support  of  the  second  ground  of  the  motion  an  affidavit 
was  filed  showing  that  in  January,  1864,  WiUiam  Moore,  who 
was  seized  in  fee  of  said  lands,  died  intestate,  leaving  surviv- 
ing heirs — his  vridow,  Maria  A.  Moore,  defendant  herein,  and 
two  children;  that  the  only  right  defendant  had  in  said 
lands,  was  the  right  to'demand  and  have  dower  assigned,  and 
that  she  had  never  in  any  manner  asserted  her  right  thereto, 
nor  demanded  that  her  dower  should  be  assigned  to  her. 

The  said  affidavit  was  not  controverted.  The  motion  was 
sustained  by  the  court,  and  the  attached  property  was  dis- 
charged.    Plaintiflf  appeals. 

D.  D.  Applegate  and  L.  O.  Kinne,  for  appellant. 

Struble  dt  Goodrich,  for  appellee. 

RoTHROCK,  Ch.  J. — I.  The  verification  to  the  petition  is 
in  these  words : 

"I,  G.  S.  Eldridge,  being  duly  sworn,  on  oath  say  that  I 
am  the  agent  of  the  plaintiff  in  the  foregoing  petition  for  the 
1.  vERiFicA-      collection  of  the  debt  declared  on  in  the  above 

tion:  attor-  ,   ,  ... 

ncy.  petition ;  that  I  have  read  the  foregoing  petition 

and  know  the  contents  thereof ;  that,  as  attorney  for  the  late 
William  Rausch,  I  obtained  the  judgment  herein  declared  on, 
and  am  more  conversant  vrith  the  facts  alleged  in  said  peti- 
tioii  than  is  plaintiff  himself,  and  the  facts  therein  stated  are 
true  as  I  believe. 

"And  I  further  depose  and  say,  that  the  facts  alleged  as 
groimds  for  the  issuance  of  a  writ  of  attachment  are  known 
to  me,  and  said  allegations  are  true. " 

Section  2673  of  the  Code  provides  "that  if  the  statements 
of  a  pleading  are  known  to  any  person  other  than  the  party, 
such  person  may  make  the  affidavit,  which  shall  contain 
averments  showing  affiant  competent  to  make  the  same.*' 
Measured  by  the  requirements  of  this  section,  we  think  the 
foregoing  affidavit  was  sufficient.  As  to  the  facts  set  forth 
as  the  ground  for  the  attachment,  there  can  be  no  qaestion. 
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The  affidavit  sets  forth  that  these  facts  are  known  to  affiant,  and 
that  they  are  true.  No  farther  showiqg  of  competeney  is 
required  than  a  personal  knowledge  of  the  facts  as  to  the 
existence  of  the  judgment,  and  the  fact  that  it  is  unpaid.  We 
think  a  showing  that  affiant  was  the  attorney  who  obtained 
ity  and  is  now  the  agent  for  its  collection,  and  that  he  is  more 
conversant  with  the  facts  than  plaintiff,  who  is^  an  executor, 
is  a  sufficient  showing  of  competency,  and  fully  as  satisfac- 
tory as  if  made  by  the  plaintiff. 

n.'    It  is  urged  by  counsel  for  appellant  that  it  was  not 

2  ATTACH.       competent  *for  the  court  to  entertain  the  second 

5£S.'<^      ground  of  the  motion  to  discharge  the  attach- 

The  argument  is  that  the  statute  does  not  contemplate  a 
summary  trial  of  the  title  or  ownership  of  real  estate  on 
motion  and  affidavits  in  a  suit  by  attachment. 

Section  3018  of  the  Code  provides  that  "a  motion  may  be 
made  to  discharge  the  attachment  or  any  part  thereof,  at  any 
time  before  trial,  for  insufficiency  of  statement  of  cause 
thereof,  or  for  other  cause  making  it  apparent  of  record  that 
the  attachment  should  not  have  issued,  or  should  not  have 
been  levied  on  all  or  some  part  of  the  property  held." 

Th0  last  clause  of  this  section  is  very  general  in  its  terms, 
and,  we  think,  embraces  all  questions  as  to  the  right  to  levy 
upon  the  property,  which  may  properly  be  determined  by 
motion. 

If  the  title  to  real  estate  be  a  matter  of  dispute  between 
the  parties  upon  the  facts,  it  could  not  properly  be  deter- 
mined upon  a  motion,  supported  and  controverted  by  affi- 
davits. 

If  the  statements  of  fact  contained  in  the  motion  be  denied, 
the  defendant  would  have  to  proceed  in  a  more  formal  man- 
ner to  try  the  right  to  hold  the  property  on  the  writ.  But 
when,  as  in  the  case  at  bar,  the  motion  is  not  denied,  and 
the  simple  question  to  be  determined  is  whether  the  land  is 
liable  to  the  attachment,  we  see  no  objection  to  disposing  of 
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it  apoa  the  motion  in  a  summary  manner.  No  prejudice  caiv 
result  from  such  a  proceeding. 

Lastly,  it  is  claimed  that  the  unassigned  dower  interest  of 

3 .         the  defendant  in  the  land  in  question  was  sub- 

Bub^iio^  ject  to  the  attachment.  This  is  the  principal 
.tuchment.      ^^^stion  iu"  the  case. 

The  court  below  held  that  it  was  not  liable  to  be  seized 
under  the  writ.  Where  the  common  law  dower  of  a  life  estate 
is  in  force,  the  great  weight  of  authority  is  that,  until  it 
is  assigned  or  set  apart  to  the  dowress,  it  is  not  liable 
to  attachment  on  execution,  in  a  suit  at  law  by  a  cred- 
itor of  the  widow.  Counsel  for  appellant  concedes  that 
this  rule  is.  supported  by  a  majority  of  the  cases.  We  need 
not  take  the  space  to  make  citations.  The  rule,  upon  examina- 
tion, will  be  found  to  be  nearly  uniform  in  the  courts  of 
England  and  this  country. 

It  is  insisted  however,  that  in  the  case  at  bar  the  de- 
fendant, as  widow,  is  entitled  to  one-third  in  fee  simple  of 
the  land  in  controversy;  that  the  descent  was  cast  at  the 
death  of  the  husband,  and  that  she  is  a  joint  tenant  with  the 
children  of  her  husband,  and  for  these  reasons  the  rule  appli- 
cable to  conmion  law  dower  should  not  apply. 

The  defendant's  husband  died  in  1864,  seized  of  the  land. 
The  dower  right  was  fixed  by  section  1,  chapter  151,  Laws  of 
.1862,  which  provides  that  "one-third  in  value  of  all  the  real 
estate,  in  which  the  husband  at  any  time  during  the  marriage 
had  a  legal  or  equitable  interest,  ******  shall, 
under  the  direction  of  the  court,  be  set  apart  ♦  ♦  *  •  * 
as  her  property  in  fee  simple.     **♦*♦♦" 

We  have  held  that  this  statute  did  not  abolish  or  take  away 
the  estate  of  dower,  but  that  it  merely  enlarged  it  from  an 
estate  for  life  to  a  fee  simple,  Moore  v,  Kent^  3T  Iowa,  20 ; 
KenduU  v.  KendaU,  42  Id.,  464. 

If,  then,  the  fee  simple  estate  given  by  the  statute  is  merely 
the  common  law  dower  estate  enlarged,  we  can  see  no  reason 
why  it  should  be  subject  to  execution  or  attachment  in  a  suit 
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at  law,  before  assignment,  in  the  one  ease,  and  not  in  the  other. 
All  the  incidents  of  dower  attach  to  the  fee  simple  estate, 
the  same  as  to  the  life  estate,  the  only  difference  being 
duration. 

It  must  be  remembered  that  the  statute  above  cited  did  not 
abolish  the  estate  of  dower,  but,  on  the  contrary,  expressly 
recognized  it  by  providing  that  "all  the  provisions  hereinbe- 
fore made  in  relation  to  the  widow  shall  be  applicable  to  the 
husband  of  a  deceased  wife.  Each  is  entitled  to  the  same 
right  of  dower  in  the  e^^tate  of  the  other.     *     *    *" 

Whether  the  provision  which  the  Code  makes  for  a  widow 
out  of  the  lands  of  her  deceased  husband  creates  an  estate 
liable  to  be  seized  upon  attachment  in  a  suit  at  law  we  do 
not  determine,  as  the  question  is  not  presented.  It  may  not 
be  improper  to  observe,  however,  that  although  by  section 
2440  of  the  Code  the  estate  of  dower  is  abolished,  and  in  sec- 
tion 2441  the  estate  given  to  the  widow  is  designated  as  "the 
distributive  share  of  the  widow,"  yet  under  the  Code,  as  well 
as  under  the  act  of  1802,  it  is  a  materially  different  estate 
from  that  derived  by  descent. 

The  estate  of  an  heir  is  an  undivided  interest  in  each  and 
every  tract  of  land  owned  by  the  ancestor  at  the  time  of  his 
death.  Subject  to  the  debts  of  the  ancestor,  it  may  be  levied 
upon  by  execution  or  attachment,  and  sold  as  the  property 
of  the  heir. 

The  estate  of  the  widow  embraces  one-third  in  value  of  all 
the  real  property  owned  by  the  husband  at  any  time  during 
the  marriage  which  has  not  been  sold  on  execution  or  other 
judicial  sale,  and  to  which  she  has  made  no  relinquishment  of 
her  right.  It  cannot  be  defeated  by  will.  It  is  not  liable  for 
the  debts  of  the  husband.  It  must  be  so  set  off  as  to  include 
the  ordinary  dwelling-house,  unless  she  prefers  a  different 
arrangement.  It  may  all  be  assigned  and  set  off  in  one  or 
more  tracts. 

It  is,  therefore,  obvious  that  the  levy  of  an  execution  or 
attachment  upon  the  lands  of  which  the  husband  died  seized, 
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may  or  may  not  be  a  levy  upon  that  part  whkh  may  be  set 
off  to  the  vidow  as  her  share. 

We  do  not  determine  what,  if  any,  remedy  the  creditor  of  a 
widow  may  have  as  against  her  anassigned  dower.  The 
question  is  not  presented  :n  this  record.  W*e  only  determine 
that  the  settled  rule  that  dower  unassigned  is  not  liable  to 
execution  or  attachment  in  a  suit  at  law  was  not  changed  by 
the  statute  of  1802  above  cited. 

Atfibmrd. 

Skbvers,  J.,  dissenting. — As  I  understand,  a  widow  at 
common  law  cannot  before  assignment  convey  her  dower  to  a 
sttanger  by  any  of  the  ordinary  modes  of  conveying  freehold 
estates,  so  as  to  vest  the  legal  interest  in  her  grantee.  Tomp- 
kins i\  Fonda,  4  Paige's  Ch.,  448.  A  widow's  dower  before 
assignment  is  a  mere  right  in  action  and  nothing  more. 
llayner  v.  Lee,  20  Mich.,  384.  She  cannot  maintain  ejectment 
before  assignment.  Shields  v.  Batts,  5  J.  J.  Marsh.,  12.  It 
may  be  released,  but  the  widow  cannot  invest  another  with 
the  right  of  action.  Cox  i\  Jagcjer,  2  Cow.,  638.  She  had  no 
right  of  entry  until  her  dower  was  assigned.  SUdman  r. 
Fortune,  5  Conn.,  464,  citing  Litt.,  §§  36,  53 ;  2  Black.  Com., 
134,  139;  Bac.  Abr.,  title  "Dower  B." 

The  widow  was  entitled  to  possession  during  her  quaran- 
tine, a  period  of  forty  days  after  her  husband's  death,  and 
the  dower,  being  unassigned,  could  not  be  set  up  against  one 
holding  the  fee  after  the  expiration  of  the  quarantine.  Caven- 
der  r.  Smith,  8  Iowa,  360.  The  right  of  the  widow  to  sell  her 
dower  before  it  has  been  assigned  has  been  usually,  if  not 
universally,  recognized  in  equity,  and  such  interest  set  apart 
to  her  grantee  or  assignee.  Hmton  v.  Seely,  27  Iowa,  183,  and 
authorities  there  cited. 

If  she  is  in  possession  and  entitled  to  an  immediate  assign- 
ment, and  lias  received  the  whole  income  of  the  premises, 
either  as  guardian  of  the  heir  at  law,  or  otherwise,  she,  upon 
takii:g  an  accuimt  tliereof,  will  be  entitled  to  retain  her  third, 
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although  her  dower  has  not  been  assigned.  She  has  no  right, 
therefore,  in  conscience  or  in  equity  to  deprive  her  creditors  of 
the  benefit  of  her  right  of  dower,  for  the  satisfaction  of  their 
debts,  by  continuing  in  possession  with  the  heirs  and  neglect- 
ing to  ask  for  an  assignment.  Tompkins  v»  Fonda,  before 
eited. 

It  will  be  readily  seen  that  the  widow's  right  under  the 
statute  is  very  different  from  what  it  was  at  cpmmon  law. 
There  is  no  substantial  difference  between  the  law  of  1862 
and  the  Code,  and  it  was  said  by  Bbok,  J.,  in  Mock  v.  Watson, 
41  Iowa,  241,  that  the  rules  and  principles  found  iu  the 
books  applicable  to  the  estate  of  dower  are  inapplicable  here. 
Such  is  the  rule  in  Indiana,  where  there  is  a  sim^ar  statute. 
Oaylord  v  Dodge,  31  Ind.,  41. 

In  1864  the  defendant,  under  the  statute,  became  entitled  to 
an  estate  in  fee  simple,  which  at  once  on  the  death  of  her  hus- 
band became  a  vested  interest  It  was  unnecessary  for  the 
full  and  complete  protection  of  that  interest  that  it  should  be 
assigned  or  set  apart.^  Slie  ami  the  heirs  of  her  husband, 
from  the  moment  of  his  death,  became  tenants  in  common, 
and  partition  could  be  had  by  either.  She  could  sell  and 
convey  her  interest  to  a  stranger,  although  no  assignment 
had  been  made,  and  her  grantee  would  become  entitled  to  all 
her  rights.  If  no  partition  was  had  she  would  be  entitled  to 
her  share  of  the  rents  and  profits,  whether  in  possession  or 
not. 

Being  invested  with  such  an  estate  as  this,  the  defendant 
contracted  debts,  for  aught  that  appears  for  her  support,  to 
enable  her  to  live,  and  it  may  well  be  assumed  credit  was 
extended  to  her  on  the  faith  of  said  estate. 

Why  drive  the  creditor  into  equity  ?  The  estate  is  legal — 
there  is  nothing  of  an  equitable  nature  pertaining  thereto. 
The  Code  provides  that  any  property  of  the  defendant  not 
exempt  from  execution  may  be  attached  (section  2^41)),  and  the 
same  is  true  as  to  executions.  From  the  time  of  the  levy  of 
•either  a  lien  is  created.     The  statute  further  provides  that 
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judgments  of  courts  of  record  are  liens  on  the  real  estate  of 
the  defendant  in  the  county  where  the  judgment  is  rendered. 
Code,  §§  2882,  2883. 

There  is,  then,  according  to  the  opinion  of  the  majority,  a 
fee  simple  or  legal  estate  which  cannot  be  attached  or  levied 
on  under  an  execution  against  the  owner,  and  on  which  a 
judgment  against  such  owner  is  not  a  lien.  To  my  mind  the 
mere  statement  of  such  a  proposition  is  the  strongest  possible 
argument  against  it. 

In  Connecticut  it  is  held  that  the  statute  gives  the  widow 
the  right  of  possession,  and  that  her  right  of  entry  does  not 
depend  upon  an  assignment,  and  that  she  and  the  heirs  are 
tenants  in  common,  and  that  the  *  unassigned  dower  of  a 
widow  can  be  taken  on  execution  for  her  debts.  Stedinan  r. 
Fortune,  before  cited,  and  Wooster  v.  Lyman  Iron  Cominmy, 
38  Conn.,  256;  Greathead's  Appeal,  42  Id.,  374.  These 
decisions  are  based  on  the  construction  given  the  statute  as 
to  the  right  of  entry  and  possession  before  assignment,  and 
are  .the  logical  results  of  such  ruling.  These  decisions,  it 
seems  to  me,  are  clearly  applicable  to  our  statute. 

It  having  been  held  that  the  right  of  the  widow,  whether 
called  dower  or  distributive  share,  vests  in  her  free  from  the 
debts  of  her  husband,  her  rights  are  amply  protected,  and 
when  she  succeeds  to  the  estate  it  should  be  held  liable  for  her 
debts. 

The  fact  that  she  may  have  her  right  assigned  from  the 
^ggf^g^te  of  the  lands  and  not  in  each  particular  tract  can 
make  no  diflPerence,  because  the  creditor  only  gets,  in  the  tract 
attached  or  levied  on  and  sold,  whatever  right  the  widow  had 
therein.  If  she  had  none  he  gets  nothing.  If  she  had  an 
interest,  and  her  right  is  afterward  set  apart,  it  will  prove  an 
easy  matter  to  adjust  her  interest.  Her  rights  of  homestead, 
of  course,  cannot  be  affected  by  any  levy  or  attachment.  But 
it  is  useless  to  discuss  these  matters,  as  the  record  fails  to  dis- 
close that  the  husband  died  seized  of  any  other  lands  than 
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those  attached,  and  it  sufficiently  appears  the  defendant  is,  and 
ever  since  the  death  of  her  husband  has  been,  a  resident  of 
another  State,  and,  therefore,  is  not  entitled  to  a  homestead' 
right  in  the  lands  in  question.  For  these  reasons  I^m  una- 
ble to  assent  to  the  foregoing  opinion. 


Bbab  y.  The  B.,  G.  B.  &  M.  B.  Go.  et  ai^ 
O'Hanlan  &  O'Haba  y.  The  8amb« 

HiaLET  &  Bao.  v.  The  SAMSr 

Xeeluuiie'f  Lien :  RAniROAD :  judicial  sale.  The  Burlington,  Cedar 
Kapids  &  Minnesota  Railway  Company  failed  to  pay  the  interest  on 
its  bonds  November  1, 1873.  The  bondholders  funded  the  interest 
coupons  upon  the  bonds  for  the  term  of  eighteen  months,  until  Hay 
1, 1878,  and  continued  the  railway  company  in  possession  and  opera- 
tion of  the  road  untU  May  19, 1875,  wJien  proceedings  for  foreclosure 
were  instituted,  and  the  road  was  placed  in  the  hands  of  a  re- 
ceiver, a  decree  of  foreclosure  being  subsequently  entered.  The  road 
was  sold  thereunder,  and  purchased  by  the  bondholders,  who  cocc- 
Teyed  it  to  the  Burlington,  Cedar  Rapids  A  Northern  Railway 
Company,  who  have  since  operated  it.  In  September,  1874,  the 
plaintiff  furnished  material  for  and  constructed  certain  fence  for  the 
company,  for  which  he  presented  a  bill  which  has  been  on  file  in  the 
office  of  the  auditor  since  September  25,  1874,  and  on  that  date  the 
company  gave  plaintiff  a  note  for  the  amount,  the  said  note  being 
entered  on  the  bills  payable  book  of  the  company.  On  tbe  28th  of 
November,  1876,  the  plaintiff  filed  his  mechanic's  lien :  ffeldy  that 
the  lien  not  being  filed  until  after  the  lapse  of  more  than  ninety  days^ 
and  the  purchasers  of  the  road  having  acted  in  good  faith,  the  lien 
could  not  be  enforced. 

Argument  1.  A  mere  entry  upon  the  books  of  the  old  corporation 
could  not  be  construed  into  notice  to  the  bondholders  that 
plaintiff  was  entitled  to  a  lien. 

ArguTMnt  2.  A  judgment  creditor,  purchasing  at  judicial  sale, 
stands  upon  the  same  footing,  and  is  entitled  to  the  same  protec- 
tion, as  any  other  purchaser. 
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ArgurtwniB.  The  B.,  C.  R.  A  M.  i^.  Co.,  daring  the  ei^teen 
months  it  operated  the  road  after  default  in  interest^was  not  the 
trustee  of  the  bondholders. 

2.  :   BBPAiRs:  PRiOBiTY  OF  MORTOAOE.    The  lien  of  a  mechanic 

for  repairs  upon  a  completed  railway  is  not  paramount  and  superior 
to  the  lien  of  a  mortgai^e  executed  after  the  oommenoemeot  and 
before  the  completion  of  the  road. 

Nor  will  the  lien  of  the  mechanic  upon  the 


particular  work  performed  by  him  take  precedence  of  the  mortgage, 
when  the  improvements  he  has  made  const ifute  an  integral  part  of 
the  road. 

Appeal  frmn  Linn  Circuit  Court. 
Tuesday,  June  11. 

The  plaintifis  claim  mechanic's  liens  upon  the  railroad 
known  as  the  Burlington,  Cedar  Rapids  &  Minnesota  Rail- 
way, now  the  Burlington,  Cedar  Rapids  &  Northern  Railway. 
The  cause  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  substantially  as  follows : 

The  Burlington,  Cedar  Rapids  &  Minnesota  Railway  Com- 
pany was  organized  in  1868,  for  tlie  purpose  of  building  a  rail- 
way fromBurlington,  t;m  Cedar  Rapids,  to  the  north  line  of  the 
State.  The  main  line  was  built  in  three  didsions.  The  first 
division,  from  Burlington  to  Cedar  Rapids,  was  completed  about 
July  26,  1870;  the  second  division,  from  Cedar  Rapids  to 
Waterloo,  was  completed  about  January  2r>,  1871 ;  the  third  di- 
vision was  finished  about  December  1,  1872.  Work  was  com- 
menced on  each  of  the  first  two  divisions  in  the  year  1866,  and 
was  prosecuted  in  1867,  1868  and  1869  ;  and  prior  to  May  1, 
1869,  there  had  been  expended  on  the  three  divisions  the  sum 
of  one  hundred  and  fifty-five  thousand  dollars  in  the  prepa- 
ration of  the  road-bed,  and  all  upon  the  first  two  divisions 
except  the  cost  of  the  survey  of  the  third  division.  On  May 
1,  1869,  the  railway  company  executed  and  delivered  its  first 
mortgage  to  secure  bonds  of  one  thousand  dollars  each  amount- 
ing to  six  millions,  which  were  then  and  subsequently  issued 
and  sold  before  any  work  or  material  was  furnished  by  either 
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of  the  plaintiffs.  Said  mortgage  was  recorded  in  the  several 
counties  along  the  line  of  the  road  on  the  26th  day  of  May, 
1869,  and  between  that  day  and  the  10th  of  October,  1869. 

On  November  1,  1871,  the  B.,  0.  R.  &  M.  Ry.  Co.  com- 
menced the  construction  of  the  Milwaukee  extension,  and  prior 
to  January  22, 1872,  expended  thereon  about  fourteen  thousand 
dollars.  On  the  22d  of  January,  1872,  the  railway  company 
executed  its  mortgage  on  the  Milwaukee  extension  to  secure 
two  million  two  hundred  thousand  dollars  in  bonds  of  one 
thousand  dollars  each,  which  were  then  and  afterward  issued 
and  sold  before  work  or  material  was  furnished  by  either  of 
the  plaintiffs.  Said  mortgage  was  duly  recorded  in  the  several 
counties  along  the  line  of  said  extension  between  January  26 
and  February  1,  1872.  The  extension  was  completed  about 
September,  1873. 

In  June,  1872,  said  railway  company  commenced  the  con- 
struction of  the  Pacific  division,  and  on  and  prior  to  November 
1, 1872,  had  expended  thereon  the  sum  of  forty-three  thousand 
dollars.  On  November  1,  1872,  the  railway  company  exe- 
cuted and  delivered  its  mortgage  upon  said  Pacific  division, 
to  secure  one  thousand  eight  hundred  bonds  of  one  thousand 
dollars  each,  which  were  then  and  subsequently  sold  before 
any  work  or  material  was  furnished  by  either  of  the  plaintiffs* 
This  mortgage  was  duly  recorded  December  9,  1872.  The 
division  was  completed  about  September,  1873. 

The  Muscatine  division  was  fully  graded,  bridged  and  tied 
a  distance  of  twenty-five  miles  from  Muscatine  to  a  junction 
with  the  main  line  prior  to  July  1,  1872,  by  a  company  other 
than  the  B.,  C.  R.  &  M.  Ry.  Co.,  and  then  conveyed  to  the  last 
named  company,  and  on  the  day  last  named  the  said  B.,  G. 
R.  &  M.  Ry.  Co.  executed  and  delivered  its  mortgage  upon  the 
same  to  secure  eight  hundred  bonds  of  one  thousand  dollars 
each,  which  was  duly  recorded  in  the  several  counties  along 
the  line  of  said  road  on  July  1, 1872.  Said  Muscatine  divis- 
ion was  afterward  extended  to  Riverside,  Johnson  county,  and 
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was  complefei  in  December,  1873,  before  any  work  was  done 
or  material  furnished  by  either  of  the  plaintiffs. 

The  main  line  is  two  hundred  and  eighteen  miles  in  length ; 
the  Milwaukee  extension  ninety-four  and  eleven  one-hun- 
dretlths  miles  in  length ;  the  Pacific  division  is  twenty-four 
and  forty-one  one-hundredths  miles  in  length ;  the  Muscatine 
division  is  thirty-one  miles  in  length:  making  a  total  of 
track,  exclusive  of  side  track,  of  three  hundred  and  sixty- 
seven  and  fifty-two  one-hundredths  miles. 

On  the  Ist  day  of  November,  1873,  the  B.,  C.  R.  &  M.  Rv. 
Co.  made  default  in  the  payment  of  interest  on  the  bonds 
issued  under  the  mortgage  upon  the  main  line  and  the  several 
branches,  and  soon  aftei-ward,  upon  the  representations  of 
said  railway  company,  the  bondholders  funded  the  interest 
coupons  upon  the  bonds  of  the  main  line  and  branches,  for 
the  term  of  eighteen  months,  and  until  May  1,  1875,  and  left 
said  railway  company  in  possession  of  said  railway  and  all 
said  branches,  operating  the  same  and  receiving  the  rents  and 
profits  until  the  19th  day  of  May,  1875,  when,  upon  applica- 
tion of  the  trustees  of  the  bondholders,  and  upon  bills  filed 
for  the  foreclosure  of  the  several  mortgages,  the  United  States 
Circuit  Court  for  the  District  of  Iowa  appointed  a  receiver  for 
said  railway  and  branches,  who  on  that  day  took  possession 
of  the  same,  and  has  since  held  possession  and  control 
thereof,  with  the  income  and  profits,  for  the  benefit  of  the 
bondholders. 

At  the  October  Term  of  said  United  States  Circuit  Court, 
for  the  year  1875,  the  bills  filed  for  the  foreclosure  of  each 
mortgage  above  mentioned  upon  the  main  line  and  the  several 
branches  were  consolidated,  and  a  decree  was  entered  for  the 
foreclosure  of  each  of  said  mortgages  for  the  full  amount  of 
the  principal  and  interest  of  said  bonds.  On  the  22d  day  of 
June,  1876,  under  the  said  decree  of  foreclosure,  the  main 
line  and  all  the  branches  or  divisions  of  said  railroad  were 
sold,  and  all  were  purchased  by  conunittees  of  their  respective 
bondholders,  and  for  the  benefit  of  the  old  bondholders,  and  by 
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them  were  conveyed  to  the  defendant,  the  B.,  G.  B.  &  N.  By. 
Co.^  a  new  corporation  organized  by  the  bondholders  of  said 
main  line,  and  branches  or  divisions.  The  entire  main  line 
and  all  the  branches  or  divisions  are  now  owned  or  operated 
by  said  new  organization.  The  new  organization  has  issued, 
in  lien  of  the  old  bonds  on  the  main  line  and  branches  or 
divisions,  a  single  series  of  new  consolidated  bonds  upon  the 
entire  road,  main  line  and  all  divisions,  which  every  one  of  the 
bondholders  (except  about  four  himdred  thousand  dollars, 
whose  jpTo  rata  share  of  the  bids  in  their  respective  bonds  has 
been  deposite^l  in  gold  according  to  the  order  of  the  court  by 
the  purchaser)  have  received,  or  are  entitled  to  receive,  as 
follows :  On  the  main  line,  eighty  per  cent  of  the  face  of  the 
old  bonds  in  the  new  consolidated  bonds ;  on  the  Milwaukee 
extension,  fifty  per  cent  of  the  face  of  the  old  bonds  in  the  new 
consolidated  bonds;  on  the  Muscatine  division,  thirty  per 
cent  of  the  face  of  the  old  bonds  in  the  new  consolidated 
bonds ;  on  the  Pacific  division,  twenty-five  per  cent  of  the  face 
of  the  old  bonds  in  the  new  consolidated  bonds. 

An  amount  of  stock  in  face  value  equal  to  the  new  bonds 
was  issued  to  the  new  bondholders,  and  this  stock  constitutes 
the  only  stock  of  the  new  company,  and  stock  and  bonds  in 
the  new  company  have  been  sold  to  other  parties  than  bond- 
holders for  purchase  of  iron  or  materials,  and  adjustment  of 
disputed  claims. 

The  main  line  and  each  of  the  branches  were  mortgaged 
for  move  than  their  full  value  respectively,  and  were  sold  for 
a  small  portion  only  of  the  amount  found  due  upon  the  several 
mortgages.  The  said  B.,  G.  B.  &  M.  By,  Go.  is  now,  and  has 
been  ever  since  the  1st  day  of  November,  1873,  wholly  unable 
to  pay  the  interest  upon  said  bonds  or  its  other  debts,  and 
insolvent. 

On  the  19th  day  of  May,  1875,  all  the  books,  papers,  rec- 
ords and  accounts  for  construction  and  repairs  of  the  said  rail- 
ibad  and  branches  passed  into  the  hands  of  W.  W.  Walker, 
provisional  receiver,  and  afterwards,  in  July,  1875,  passed 
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into  the  hands  of  Gen.  E.  F.  Winslow,  permanent  receiver, 
and  so  remained  in  his  possession  until  the  said  railway  and 
branches  were  sold  on  the  22d  of  June,  1876,  when  all  the  same 
passed  into  the  hands  of  the  defendant,  the  B.,  C.  R.  &  N.  Ry. 
Co.,  which  ever  since  has  had  the  same,  and  G^n.  E.  F. 
Winslow,  the  receiver,  was  elected  vice-president  and  gen- 
eral manager  of  the  B.,  G.  R.  &  N.  By.,  at  its  organization  in 
June,  1876,  and  has  so  remained  ever  since.  At  all  times 
since  the  possession  of  said  books,  records,  accounts,  etc., 
passed  into  the  hands  of  said  receiver,  they  have  been  open  to 
the  inspection  of  all  stockholders  of  said  B.,  G.  R.  &  M. 
Ry.  Co.,  and  B.,  C.  R.  &  N.  Ry.  Co.  J.  C.  Brocksmit  was  the 
auditor  of  the  B.,  C.  R.  &  M.  Ry.  Co.  during  the  years  1874 
and  1875 ;  was  the  auditor  under  both  the  receivers  mentioned 
above ;  was  made  the  auditor  of  the  B.,  G.  R.  4;  N.  Ry.  Co.  at 
its  organization,  and  is  such  auditor  now. 

The  B.,  C.  R.  &  N.  Ry.  Go.  was  organized  June  19,  1876, 
and  its  articles  were  recorded  in  Linn  county  on  the  22d  day 
of  June,  1876,  and  on  the  26th  day  of  June,  1876,  a  deed  of  said 
railway,  main  line,  and  Milwaukee  and  Muscatine  branches, 
was  executed  and  delivered  to  said  company  by  the  several 
committees  of  bondholders,  who  purchased  the  same  at  the 
master's  sale,  and  on  June  22,  1876,  a  deed  of  said  Pacific 
division  was  executed,  which  deeds  were  approved  by  the 
judge  of  the  United  States  Circuit  Court  on  the  20th  day  of 
July,  1876. 

The  bonds  of  the  B.,  G.  R.  &  M.  Ry.  Co.  contain  the  fol- 
lowing provision :  ''It  is  hereby  expressly  agreed  by  the  said 
railway  company,  with  each  and  every  holder  of  this  bond, 
that  in  case  of  the  non-payment  of  any  interest  coupons 
hereto  attached,  if  such  default  shall  continue  for  six  months 
after  maturity  and  demand  of  payment,  or  in  case  of  the 
non-payment  of  any  installment  required  to  be  paid  into  the 
sinking  fund,  provided  for  by  the  said  deed  of  trust,  if  such 
default  shaU  continue  for  six  months  after  such  installment 
shall  have  become  payable,  then,  and  in  either  case,  the  piin^ 


Digitized  by  VjOOQIC 


JUNE   TERM,  1878.  625 

Bear  v.  The  B.,  C.  R  &  M.  R.  Co. 

oipal  of  this  bond  shall  become  due  in  the  manner  provided 
in  the  deed  of  trust,  and  the  said  company  hereby  expressly 
waives  the  benefit  of  every  extension,  stay  or  appraisement 
law  which  has  been  or  may  hereafter  be  enacted." 

The  mortgages  contain  the  following  provisions :  "In  case 
default  shall  be  made  in  the  payment  of  the  interest  coupons 
annexed  to  any  of  the  foregoing  bonds,  according  to  the 
tenor  thereof,  or  any  payment  required  to  be  made  into  the 
sinking  fund,  as  herein  provided,  and  if  such  default  shall 
continue  for  the  period  of  six  months,  it  shall  be  lawful  for 
the  party  of  the  second  part,  by  its  duly  authorized  officer^ 
agent  or  attorney,  to  enter  into  and  upon  all  and  singular  the 
premises  hereby  conveyed,  and  each  and  every  part  thereof ; 
and  to  have,  hold  and  use  the  same  under  such  superin- 
tendent, manager,  receiver  or  agents  as  the  party  of  the 
second  part  may  select  to  conduct  the  business  of  said  rail- 
road and  branches,  and  to  exercise  the  franchise  pertaining 
thereto,  and  to  make  from  time  to  time  all  repairs,  replace- 
ments, additions  and  improvements  thereto,  as  may  seem 
judicious,  and  to  collect  all  earnings,  dues,  freights,  incomes, 
rents,  tolls,  issues  and  profits  of  the  same,  and  of  every  part 
thereof,  and,  after  deducting  the  expenses  of  operating  the 
said  railroad,  and  of  conducting  the  business  thereof,  and  of 
the  said  repairs,  replacements,  additions  and  improvements, 
and  of  all  taxes,  assessments  or  liens  upon  the  said  premises, 
or  any  part  thereof,  to  apply  the  money  arising  as  aforesaid 
to  the  payment  of  interest  coupons  in  the  order  in  which  they 
shall  have  become  due,  and  thereafter  to  the  payment  of  any 
installment  or  balance  due,  and  payable  to  the  sinking  fund 
herein  established ;  and,  after  paying  all  such  past  due  cou- 
}>ons,  and  all  installments  or  balances  due  to  the  sinking 
fund,  to  apply  the  same  to  the  satisfaction  of  the  principal 
of  the  aforesaid  bonds  which  may  be  at  that  time  unpaid, 
ratably  and  without  discrimination  or  preference."  The 
remaining  facts  are  stated  in  connection  with  the  considera- 
tion of  the  claims  of  the  respective  plaintiffs. 
Vol.  XLvni — 40 
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The  court  found  for  the  defendant.     The  plaintiffs  appeal 

Iluhbard,  Clark  d  Deacon^  for  appellants. 

Grant  dt  Grant,  for  appellees. 

Day,  J. — ^I.  The  facts  respecting  the  claim  of  Christian 
Bear  are  as  follows:  On  September,  1874,  the  plaintiff  Bear, 
by  agreement  with  the  B.,  C.  R.  &  M,  Ry.  Co.,  furnished 
1.  MKcHAKic'8  fencing  material  and  built  a  fence  along  a  portion^ 
judiciS  sIuJ.  *  of  the  line  of  the  defendant's  right  of  way  for  its* 
railway  m  Linn  county,  of  the  value  of  eighty-one  dollars  and 
fifty  cents.  The  account  has  been  on  file  in  the  auditor's  office 
of  the  B.,  C.  R.  &  M.  Ry.  Co..  aiid  in  the  receiver's,  and  in  the 
auditor's  office  of  the  B.,  C.  R.  &  N.  Ry.  Co.,  since  September  25, 
1874.  On  the  25th  of  September,  1874, the  B.,C.R.&  M.  Ry.Co. 
gave  plaintiff  a  note  for  said  account,  payable  in  twelve  months 
after  date,  and  ever  since  that  day  the  book  of  said  B.,  C.  B. 
&  M.  Ry.  Co.,  the  receiver,  and  the  B.,  C.  R.  «fe  N.  Ry.  Co., 
in  the  auditor's  office,  known  as  the  bills  payable  book,  has 
shown  the  note  so  given.  A  copy  of  the  entry  on  the  bills 
payable  book  is  as  follows : 


JJo. 

Am»t. 

Date. 

rime 

• 

When  Dae. 

Payable 

Payable 
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»   1    * 
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» 

♦ 

» 

» 

• 

♦ 

• 

41    ;:S1.50Scpt.  25,  If^l. 


Sept.25,lft73  ^^J.*""  U.S.Bank  Fencing 


On  the  28th  day  of  November,  1876,  the  plaintiff.  Chris- 
tian Bear,  filed  his  statement  for  a  mechanic's  lien,  and  on 
the  30th  day  of  November,  1876,  he  commenced  this  action: 

1.  The  material  was  furnished  and  the  labor  was  per- 
formed on  the  25th  day  of  September,  1874.  The  statement 
for  a  mechanic's   lien  was  not  filed   until   two  years,  two 


Digitized  by  LjOOQIC 


JUNE  TERM,  1878.  627 

Bear  v.  The  B.,  C.  R  AM.  R.  Co. 

months  and  three  days  thereafter.  Section  2137  of  the  Code 
provides:  "Every  person  ♦♦**♦♦  ^ho  vrishes 
to  avail  himself  of  the  provisions  of  this  chapter  may  file 
with  the  clerk  of  the  District  Court  of  the  county  in  which 
the  building,  erection  or  other  improvement  to  be  charged 
with  the  lien  is  situated,  and  within  ninety  days  after  all  the 
things  aforesaid  shall  have  been  furnished  or  the  labor  done, 
a  just  and  true  account  of  the  demand  due  him  after  allow- 
ing all  credits,  and  containing  a  correct  description  of  the 
property  to  be  charged  with  the  lien,  and  verified  by  affidavit ; 
but  a  failure  to  file  the  same  within  the  time  aforesaid  shall 
not  defeat  the  lien,  except  against  purchasers  or  incumbrancers 
in  good  faith,  without  notice,  whose  rights  accrued  after  the 
ninety  days  and  before  any  claim  for  the  lien  was  filed."  As 
appears  from  the  foregoing  agreed  statement  of  facts,  the 
main  line  and  all  the  branches  were  sold  under  the  decree  of 
foreclosure,  and  were  purchased  by  committees  of  their 
respective  bondholders  for  the  benefit  of  the  old  bondhold- 
ers, and  were  by  them  conveyed  to  the  defendant,  the  B.,  C. 
E.  &  N.  By.  Co.  This  sale  and  purchase  occurred  after  the 
expiration  of  ninety  days  from  the  accruing  of  plaintiff's 
claim,  and  before  the  statement  for  a  lien  was  filed ;  so  that, 
if  either  the  old  bondholders  or  the  B.,  C.  R.  &  N.  By.  Co. 
are  to  be  regarded  as  purchasers  in  good  faith,  without  notice, 
it  is  clear  that  the  lien  of  plaintiff  cannot  be  enforced.  The 
question  of  the  bona  fides  of  the  purchase  of  the  B.,  C.  B.  & 
N.  By.  Co.  can  be  most  satisfactorily  considered  by  noticing 
the  objections  urged  by  plaintiff  to  this  company's  being  so 
treated. 

2.  It  is  urged  by  plaintiff  that  the  B.,  G.  B.  &  N.  By.  Co. 
had  notice  of  plaintiff's  claim,  because  the  bills  payable  book, 
in  possession  of  E.  F.  Winslow,  the  receiver,  afterward,  at  the 
organization  of  the  B.,  C.  B.  «fe  N.  By.  Co.,  elected  its  vice- 
president  and  general  manager,  and  in  possession  of  J.  C. 
Brooksmit,  auditor  of  the  B.,  G.  B.  &  M.  By.  Co.,  and  of  the 
B.,  C«  B.  &  N.  By.  Co.,  shows  there  was  due  plaintiff  eighty- 
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one  dollars  and  fifty  cents  for  fencing,  payable  September  85, 
1875.  We  do  not  think  that  the  mere  fact  that  the  books  in 
possession  of  persons  who  afterward  became  officers  of  the 
new  corporation  showed  that  there  was  a  claim  due  plaintiff  for 
fencing  is  sufficient  to  charge  that  company  with  notice  that 
plaintiff  was  entitled  to  a  mechanic's  lien.  Besides,  the 
agreed  statement  of  facts  shows  that  the  main  line  and  branches 
were  bought  by  committees  of  the  bondholders,  for  the  benefit 
of  the  bondholders.  It  cannot,  we  think,  be  claimed  that  a 
mere  entry  of  this  kind  upon  the  books  of  the  old  corporation 
was  notice  to  the  bondholders  of  plaintiff's  claim,  and  that  he 
was  entitled  to  a  lien.  If  the  bondholders  acquired  the  road 
discharged  of  plaintiff's  lien,  it  follows,  we  think,  that  the  new 
organization  also  holds  it  so  discharged. 

3.  It  is  further  claimed  that  the  sale  and  purchase  were 
not  such  a  sale  and  bona  fide  purchase  as  contemplated  by 
the  statute.  It  is  claimed  that  the  title  of  the  purchasers,  the 
mortgagees,  rises  no  higher  than  the  mortgage,  and  that  the 
lien  of  the  mortgage  was  inferior  to  plaintiff's  lien.  We  have 
held,  liowever,  that  a  judgment  creditor,  purchasing  at  a  judi- 
cial sale,  stands  upon  the  same  footing,  and  is  entitled  to  the. 
same  protection,  as  any  other  purchaser.  Oower  v.  Dohenry 
et  al.y  33  Iowa,  36. 

4.  It  appears  from  the  agreed  statement  of  facts  that  in 
November,  1873,  the  B.,  C.  R.  &  M.  Ry.  Co.  made  default  in 
the  payment  of  interest  on  its  mortgage  bonds,  and  that  the 
bondholders  funded  their  interest  coupons  for  eighteen  months, 
and  allowed  the  railway  company  to  remain  in  possession  and 
appropriate  the  income  of  the  road.  Under  the  provisions  of 
the  bonds  and  mortgages  it  was  competent  for  the  bondhold- 
ers to  take  possession  of  the  road  if  default  in  the  payment  of 
interest  should  continue  for  six  months  after  maturity  and 
demand  of  payment.  It  is  now  claimed  that  the  bondholders, 
in  neglecting  to  take  possession  of  the  road  and  funding  the 
interest,  constituted  the  B.,  G.  R.  &  M.  Ry.  Co.  their  trustee 
and  agent  to  operate  the  road,  and  that  they  ought  in  equity 
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to  be  estopped  from  objecting  to  valid  claims  for  the  legiti- 
mate operating  and  repair  expenses.  We  are  not  authorized 
to  infer,  from  any  fact  agreed  upon,  that  the  B.,  G.  B.  &  M. 
By.  Co.  remained  in  possession  of  the  road  as  the  trustee  or 
agent  of  the  bondholders.  If-  such  trusteeship  or  agency 
existed,  the  B.,  C.  B.  &  M.  By.  Co.  would  be  obliged  to  account 
for  the  income  and  profits,  but  no  such  claim  is  anywhere 
asserted.  We  conclude  that  plaintiffs'  lien  cannot  be  enforced 
against  the  defendant,  the  B.,  C.  B.  &  M.  By.  Co. 

II.  The  facts  respecting  the  claim  of  the  plaintiffs  0*Hanlan 
&  O'Hara  are  as  follows:  During  the  months  of  Septem- 
2. :  re-     ber,  October,  November  and  December,  1874,  in 

pairs :  priority 

of  mortgage,  pursuauce  of  a  contract  with  the  B.,  C.  B.  &  M. 
By.  Co.,  the  plaintiffs  0*Hanlan  &  0*Hara  built  for  the  said 
company  the  stone  piers  under  the  bridges  on  the  main  line  of 
said  road  over  the  Iowa  river,  in  Louisa  county,  and  the  west 
abutment  and  the  second  pier  from  the  west  end  of  the  bridge  of 
said  railway  company  over  the  Cedar  river,  in  Muscatine  county, 
on  the  Muscatine  division  of  said  railway,  where  the  same 
crosses  the  Cedar  river.  Upon  the  completion  of  work  of  the 
masonry  on  the  bridge  over  the  Iowa  river,  on  or  about 
December  1,  1874,  vouchers  were  made  out  by  said  railway 
company,  and  approved  for  payment,  in  favor  of  plaintiffs  for 
five  thousand  one  hundred  and  twenty-eight  dollars  and  fifty 
cents.  On  or  about  January  8, 1876,  a  voucher  was  made  up 
and  approved,  in  favor  of  plaintiffs,  for  abutment  and  pier 
under  bridge  over  Cedar  river  for  one  thousand  six  hundred 
and  one  dollars^  and  seventy-five  cents.  On  or  about  January 
8,  1875,  an  accounting  was  had,  and  seven  promissory  notes 
were  given ;  the  first  for  nine  hundred  and  five  dollars  and 
fifty-two  cents ;  each  of  the  others  for  one  thousand  dollars. 
The  first  four  notes  were  paid  at  maturity,  and  on  the  fifth 
two  hundred  and  fifty  dollars  was  paid  after  the  receivership, 
leaving  impaid  notes  to  the  amount  of  two  thousand  seven 
hundred  and  fifty  dollars  and  interest.  The  work  was  com- 
pleted and  the  notes  were   given  before   the   receiver  was 
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appointed.  On  Novembcir  4,  1875,  the  plaintiflfs  O'Han- 
Ian  &  O'Hara  filed  in  the  counties  of  Louisa  and  Muscatine, 
where  said  piers  and  abutments  were  situated,  statements  for 
mechanics*  liens  on  said  bridge,  piers  and  abutments.  When 
the  said  bridges  were  originally  built,  in  1870  and  1871,  on 
the  main  line,  and  in  1872on  the  Muscatine  division,  they  were 
erected  on  piles  driven  into  the  river  bottoms,  and  wood  work 
to  hold  ties  and  iron  notched  into  the  piles  and  laid  upon 
them.  When  these  piles  decayed  or  became  unsafe  they  were 
repaired  and  replaced  with  the  stone  work  referred  to  in 
plaintiffs'  petition.  This  way  of  erecting  bridges  on  wooden 
piles  instead  of  masonry  is  a  common  way  of  building  rail- 
roads in  all  the  western  States. 

1.  Section  2130  of  the  Code  is  as  follows :  "Every  mechanic 
or  other  person  who  shall  do  any  labor  upon,  or  furnish  any 
materials,  machinery,  or  fixtures  for,  any  building,  erection  or 
other  improvement  upon  land,  including  those  engaged  in  the 
construction  or  repair  of  any  work  of  internal  improvement, 
by  virtue  of  any  contract  with  the  owner,  his  agent,  trustee, 
contractor  or  sub-contractor,  upon  complying  with  the  pro- 
visions of  this  chapter,  shall  have  for  his  labor  done,  or 
materials,  machinery  or  fixtures  furnished,  a  lien  upon  such 
building,  erection  or  improvement,  and  upon  the  land  belonging 
to  such  owner  on  which  the  same  is  situated,  to  secure  the 
payment  of  such  labor  done,  or  materials,  machinery  or  fix- 
tures furnished."  Section  2139  of  the  Code  is  as  follows: 
"The  liens  for  labor  done,  or  things  furnished,  shall  have 
priority  in  the  order  of  the  filing  of  the  accounts  thereof  as 
aforesaid,  and  shall  be  preferred  to  all  other  liens  and 
encumbrances  which  may  be  attached  to  or  upon  such  building, 
erection  or  other  improvement,  and  to  the  land  on  which  the 
same  is  situated,  or  either  of  them,  made  subsequent  to  the 
commencement  of  said  building,  erection  or  other  improve- 
ment." The  mortgages,  under  a  foreclosure  of  which  the 
main  line  and  the  Muscatine  branch  in  question  were  sold, 
were  executed  after  the  construction  of  the  main  line  and  the 
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branch  in  qnesidon  was  commenced.  PlaintifiEs  claim  thatH 
under  section  2139  they  are  entitled  to  a  lien  upon  the  entire^ 
line  of  railway,  including  the  land,  which  shall  have  precedence* 
of  the  lien  of  the  mortgagees.  In  NeiUon  v.  The  Iowa  Eastern 
Railway  Company  et  al.,  44  Iowa,  71,  it  was  held  that  the  lien 
of  a  mechanic  for  work  and  material,  furnished  in  the  original 
construction  of  a  railroad,  has  precedence  over  the  Uen  ot  a 
mortgage  executed  prior  to  the  furnishing  of  the  work  and 
materials,  but  after  the  construction  of  the  road  was  com- 
menced. 

This  case,  however,  involves  a  different  principle,  for,  to  use 
the  language  of  appellants'  counsel,  "it  will  be  observed  that 
all  the  work  was  done  and  all  the  material  was  furnished  by 
each  of  these  plaintiffs  after  the  roads  upon  which  the  lien 
is  claimed  were  wholly  completed.  It  now  remains  to  be 
determined  whether  a  railway  is  subject  to  a  mechanic's  lien 
for  repairs  which  shall  be  superior  and  prior  to  a  mortgage 
made  after  the  commencement  of  the  road,  and  before  its 
completion.  Unless  this  proposition  can  be  maintained,  the 
two  last  cases  are  at  an  end."  It  is  clear  that  section  2130 
gives  a  Hen  for  repair  of  a  work  of  internal  improvement ; 
but  this  section  furnishes  no  rule  for  determining  the  priority 
between  such  a  lien  and  an  existing  mortgage.  In  OetcheU 
dt  Tichenor  v.  AUen,  34  Iowa,  559,  where  a  mortgage  existed 
upon  a  lot  upon  which  was  a  building,  it  was  held  that  the 
lien  of  a  material  man  who  furnished  lumber,  subsequently 
to  the  execution  of  the  mortgage,  which  was  used  in  the  erec- 
tion of  a  third  story  to  the  building,  was  junior  and  inferior 
to  the  lien  of  the  mortgagee.  It  is  claimed,  however,  that 
that  case  is  not  in  point,  because  an  entirely  new  part  of  the 
building  was  superadded,  while  in  this  case  new  piers  and 
abutments  were  erected  to  supply  the  place  of  old  ones  which 
had  decayed  and  become  unsafe.  Counsel  for  appellant,  con- 
ceding that  the  case  of  Getchell  dt  Tichenor  t\  AUen  was 
decided  correctly,  insist  that  a  different  principle  must  be 
applied  to  the  case  at  bar,  because  the  work  done  by  plaintiffs 
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consists  of  repairs.  It  is  clear,  however,  that  the  principle 
upon  which  fhat  case  is  decided  applies  to  repairs  as  well  as 
to  additions  of  the  kind  directly  involved  in  that  case.  In 
that  case  it  is  said :  "How  is  it  when  improvements  in  the 
nature  of  additions  or  repairs  to  the  building  are  made  after 
such  mortgage  ?  The  mortgage  binds  the  house ;  the  improve- 
ments of  the  character  indicated  become  a  part  of  the  house, 
and  are,  as  it  were,  incorporated  with  it.  After  the  improve- 
ments are  made  they  do  not  remain  separate  and  distinct 
from  the  building;  they  have  lost  their  distinctive  character; 
the  house  includes  them ;  they  are  a  part  of  the  house,  and, 
as  such,  are  covered  by  the  mortgage.  For  the  reason  that 
the  mortgage  binds  the  improvements  as  a  part  of  the  house, 
the  mechanic's  lien  cannot  defeat  the  mortgagee's  right."  It 
is  clear  that  the  decision  of  the  court  below  establishing  the 
lien  of  the  material  man  upon  the  building  paramount  to  the 
lien  of  Allen's  mortgage  was  reversed  upon  the  ground  that 
the  third  story  became  incorporated  into  the  building,  as  a 
part  of  it,  and  subject  to  the  mortgage.  And  it  is  evident 
that  the  principle  upon  which  that  case  was  decided  must 
have  led  to  the  same  result  if  the  material  had  been  furnished 
for  the  construction  of  a  new  roof  in  place  of  one  that  had 
become  worn  out  and  decayed.  This  case  was  approved  and 
the  same  principle  was  applied  in  The  Equitable  Life  Ins.  Co. 
et  al.  V.  Slye  et  al.,  45  Iowa,  615 ;  see  also  O'Brien  v.  Petti$y 
42  Iowa,  293.  We  feel  satisfied  that  the  plaintiffs  are  not 
entitled  to  a  lien  paramount  to  the  mortgage. 

2.     Appellants  insist  that  if  they  are  denied  a  general  lien 
upon  the  entire  line  of  railroad,  including  the  land,  under 

3 . .  section  2139,  they  are  entitled  to  a  lien  upon  the 

•  superstructure  of  the  railway,  its  road-bed,  ties, 

track,  bridges,  etc.,  imder  section  2141  of  the  Code,  with  the. 
right  to  tear  down  and  remove  the  piers  and  abutments  by 
them  erected.  This  section  is  identical  with  section  1855  of 
the  Revision,  and  is  as  follows;  "The  lien  for  the  things 
aforesaid,  or  work,  shall  attach  to  the  buildings,  erections  or 
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improvements  for  which  they  were  furnished  or  done,  in 
preference  to  any  prior  lien  or  incumbrance,  or  mortgage 
upon  the  land  upon  which  the  same  is  erected  or  put,  and 
any  person  enforcing  such  lien  may  have  such  building,  erec- 
tion or  other  improvement  sold  under  execution,  and  the  pur- 
chaser may  remove  the  same  within  a  reasonable  time." 

In  GetclieU  d  Ticlieiwr  v.  Alien  it  was  held  that  this  section 
does  not  apply  where  improvements  enter  into  and  form  a 
part  of  a  building  covered  by  a  mortgage. 

In  O'Brien  v.  Pettis^  42  Iowa,  293,  it  was  in  eflEect  held  that 
the  right  to  a  lien  under  this  section  depends  upon  the  ques- 
tion whether  the  improvement  for  which  the  lien  is  claimed 
is  so  far  an  independent  structure  as  to  be  capable  of  removal 
without  materially  injuring  what  would  remain.  In  this  case 
the  stone  piers  were  constituted  in  the  place  of  wooden  piles 
covered  by  the  mortgage.  When  so  placed  in  the  road  they 
became  a  part  of  it,  as  the  third  story  in  the  case  of  OetcheU 
V.  Allen  became  a  part  of  the  building,  and  the  mortgage 
attached  to  them.  They  cannot,  we  think,  be  removed,  nor 
can  plaintiffs'  lien  be  enforced  under  section  2141. 

ni.  The  lien  of  the  plaintiffs,  Higley  &  Bro.,  was  filed 
November  5,  1875,  and  is  for  various  articles  of  hardware 
famished  the  B.,  G.  B.  &  M.  By.  C!o.,  from  the  2d  of  January 
to  the  17th  day  of  May,  1875,  to  be  used  in  the  repair  of  its 
lines  of  railway,  amounting  in  all  to  nine  hundred  and  fifty 
dollars  and  three  cents.  The  disposition  made  of  the  claim 
of  O'Hanlan  &  O'Hara  is  decisive  of  the  claim  of  these  plain- 
tiffs. 

The  judgment  is 

Affibmed. 
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DcfUD  V.  Walleb. 

1.  Bnrvtj:  partial  payment.  Where  a  party  became  surety  for  one-thlid 
of  a  debt,  and  another  party  became  surety  for  two- thirds  thereof,  a 
part  of  which  waB  subsequently  discharged  by  the  payment  of  a 
portion  of  a  judgment  recovered  thereon,  hddj  that  neither  of  the 
sureties  could  insist  upon  the  application  of  the  entire  amount  paid 
to  the  release  of  his  liability. 


2.  ; :  :  PROPORTION  OP  liabilitt.    The  amount  so  recoveifed 

and  paid  should  be  deducted  from  the  entire  debt,  whereupon  the 
sureties  would  be  liable  for  the  remainder,  in  the  proportion  of  their 
liability  upon  the  original  debt. 

Appeal  from  Dvhuqm  Circuit  Court. 

Tuesday,  June  11. 

The  plaintiff  filed  his  substituted  peljtion,  alleging : 

"1.  That  on  or  about  the  14th  day  of  February,  1867, 
MathiasHam  executed  and  delivered  to  Margaret  McKenzie  his 
promissory  note  for  the  sum  of  three  thousand  dollars,  and  on 
or  about  the  time  aforesaid  she  sold  and  transferred  the  same 
to  said  defendant,  together  with  a  mortgage  given  to  her  to 
secure  the  same  by  said  Ham  and  wife,  at  the  time  aforesaid, 
on  the  following  described  property :  *         *         *        » 

"2.  That  afterward,  to-wit :  August  29, 1867,  said  plaintiff 
guaranteed  the  payment  of  one-third  part  of  said  note,  whereby 
he  became  and  was  surety  on  said  note  for  the  payment  of 
one-third  part  of  the  same. 

"3.  That  after  the  maturity  of  said  note  said  defendant 
herein  brought  a  foreclosure  suit  in  equity  on  said  note  and 
mortgage,  in  the  District  Court  for  Dubuque  county,  Iowa, 
and  at  the  June  Term,  1871,  recovered  judgment  against  said 
Mathias  Ham  for  the  sum  of  four  thousand  three  hundred  and 
twelve  dollars  and  fifty  cents,  and  costs  of  suit,  and  against 
this  plaintiff,  on  said  guaranty,  for  the  sum  of  one  thousand 
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four  hundred  and  thirty-seven  dollars  and  fifty  cents,  of  said 
sum  of  four  thousand  three  hundred  and  twelve  dollars  and 
fifty  cents,  as  surety,  to  be  at  interest  at  the  rate  of  ten  per 
cent  periannum,  and  a  decree  of  foreclosure  of  said  mortgage, 
and  for  special  execution  on  said  judgment  for  the  sale  of  said 
mortgaged  premises. 

"4.  That  afterward,  to-wit:  August  12,  1871,  the  said 
defendant;  caused  special  execution  to  be  issued  on  said  judg- 
ment* and  said  premises  were  sold  under  and  by  virtue  of  the 
same  on  the  19th  day  of  Septembei:,  1871,  for  the  sum  of 
three  thousand  and  twenty-five  dollars,  which  amount  was 
credited  and  applied  on  the  judgment. 

*^6.  Plaintiff  further  states  that  said  Mathias  Ham  was  the 
maker  and  principal  of  said  note,  and  that  the  undertaking 
and  agreement  of  plaihtiff  aforesaid  were  secondary  thereto, 
and  as  surety  for  said  Ham  for  the  payment  of  one-third  of 
said  note;  that  said  judgment  was  rendered  against  this 
plaintiff  as  surety  for  said  Ham  for  one-third  only ;  that  the 
sum  of  three  thousand  and  twenty-five  dollars  has  been  paid 
on  the  said  judgment  of  four  thousand  three  hundred  and 
twelve  dollars  and  fifty  cents  by  said  Ham,  rendered  against 
him  as  principal,  by  the  sale  of  the  property  as  aforesaid, 
which  more  than  pays  the  sum  of  one  thousand  four  hundred 
and  thirty-seven  dollars  and  fifty  cents,  for  which  judgment 
was  rendered  against  plaintiff  as  surety,  whereby  the  said 
plaintiff  was  released  and  discharged  from  all  liability  on  the 
same,  and  the  said  judgment  as  to  him  became  and  was  sat- 
isfied. 

**Q.  And  plaintiff  further  says  that,  notwithstanding  the 
facts  aforesaid,  the  said  Maria  Waller  refuses  to  enter  satis- 
faction of  said  jucfgment  against  him,  or  any  part  thereof, 
but  pretends  and  claims  that  the  same  is  unpaid  and  sub- 
sisting. 

''7.  A  copy  of  said  note  and  guaranty  is  hereto  attached, 
and  marked  exhibit  'A/  and  of  said  judgment  marked  exhibit 
*B/  and  made  part  hereof. 
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"8.  Therefore  plaintiff  prays  that  the  said  defendant, 
Maria  Waller,  may  be  decreed  to  enter  fall  and  complete 
satisfaction  of  said  judgment  and  decree,  so  far  as  the  same 
affects  your  petitioner,  and  to  release  and  discharge  .the  judg- 
ment upon  the  proper  records  so  far  as  your  petitioner  is  con- 
cerned, the  same  to  be  done  within  a  time  to  be  fixed  by  this 
court ;  and  in  case  said  defendant  fails  to  obey  said  decree, 
then  that  such  satisfaction  and  release  be  entered  by  the 
clerk  of  the  court,  and  plaintiff  prays  for  such  other  and 
further  relief  as  may  be  just  and  equitable." 

The  guaranty  upon  the  note  is  as  follows:  "I  hereby 
guarantee  the  payment  of  the  one-third  of  the  within  note ; 
demand,  notice  and  protest  waived,  August  29,  1867." 

The  portion  of  the  judgment  material  to  this  inquiry  is  as 
follows:  "The  court  finds  that  there  is  due  to  said  plamtiff 
from  Mathias  Ham,  upon  the  note  described  in  said  petition, 
the  sum  of  four  thousand  three  hundred  and  twelve  dollars  and 
fifty  cents;  that  there  is  due  said  plaintiff  on  said  note  from 
Margaret  McKenzie  the  sum  of  twenty-eight  hundred  and 
seventy-five  dollars ;  and  that  there  is  due  said  plaintiff  on  said 
note  from  said  John  Doud,  Jr.,  the  sum  of  fourteen  hundred 
and  thirty- seven  dollars  and  fifty  cents.  It  is,  therefore, 
ordered,  adjudged  and  decreed  by  the  court  that  the  plaintiff 
have  and  recover  of  and  from  the  defendant,  Mathias  Ham, 
the  sum  of  four  thousand  three  hundred  and  twelve  doUars 
and  fifty  cents,  and  costs  of  suit;  and  from  the  defendant 
Margaret  McKenzie,  as  indorser,  for  the  sum  of  two  thou- 
sand eight  hundred  and  seventy-five  dollars  of  the  sum  of 
four  thousand  three  hundred  and  twelve  dollars  and  fifty 
cents,  and  costs  of  suit ;  and  from  the  defendant  John  Doud, 
Jr.,  the  sum  of  one  thousand  four  hundired  and  thirty-sev^ 
dollars  and  fifty  cents  of  the  said  sum  of  four  thousand 
three  hundred  and  twelve  dollars  and  fifty  cents ;  for  which 
sum  judgment  is  hereby  rendered  against  said  defendants. 
And  it  is  further  ordered  and  decreed  by  the  court  that  the 
mortgage  described  in  plaintiff's  petition  be  and  is  hereby  fore- 
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closed ;  that  special  execution  issue  on  said  judgment  for  the 
sale  of  said  premises ;  *  *  ♦  *  that  said  premises,  or  so 
much  thereof  as  may  be  necessary,  be  sold  to  satisfy  said 
judgment';  that  general  execution  (issue)  for  any  balance 
remaining  unsatisfied  or  unpaid  against  said  Mathias  Ham, 
Margaret  McKenzie,  and  John  Doud,  Jr.,  as  their  liability 
respectively  appears." 

To  the  petition  the  defendant  demurred  as  follows : 

'*1.  The  facts  stated  in  the  petition  do  not  entitle  the 
plaintiff  to  the  relief  demanded. 

**2.  The  facts  stated  in  the  petition  defeat  the  alleged 
cause  of  action  in  this — First,  it  appears  that  the  matters 
and  things  complained  of  herein  have  once  been  adjudicated ; 
second,  it  appears  by  the  petition  that  a  judgment  has  been 
rendered  against  plaintiff,  and  the  facts  stated  show  that  the 
judgment  so  rendered,  as  alleged,  has  never  been  paid,  nor  is 
it  averred  that  said  judgment  has  been  paid.'' 

The  court  sustained  this  demurrer,  and  rendered  judgment 
against  plaintiff  for  costs.     The  plaintiff  appeals. 

A.  Cragin,  for  appellant. 

Pollock  dt  Shields,  for  appellee. 

Day,  J. — ^I.  The  rights  of  the  parties  are  fixed  by  the 
judgment  rendered  in  the  case  of  Waller  v.  Ham  et  al.  It  is 
plain  from  the  judgment  rendered  in  that  case  that  it  was  the 
1.  surety:  intention  to  make  Margaret  McKenzie  condition- 
ment.  '  ally  liable  for  two-thirds  of  the  judgment  rendered 
against  Ham  and  John  Doud  conditionally  liable  for  one- third 
of  the  judgment  against  Ham.  In  other  words,  in  the  event  of 
the  failure  to  collect  the  judgment  from  Ham,  the  whole  of 
it  should  be  collected  from  McKenzie  and  Doud,  McKenzie  pay- 
ing two- thirds,  and  Doud  one-third.  The  plaintiff  has  no  more 
right  to  insist  that  the  three  thousand  and  twenty-five  dollars 
collected  upon  the  judgment  shall  be  applied  in  full  discharge  of 
his  conditional  liability,  than  Margaret  McKenzie  has  to  de* 
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mand  that  it  shall  be  applied  in  fall  discharge  of  her  conditional 
liability.  If  both  are  discharged,  it  follows  that  one-third  of 
the  judgment  against  Ham  is  without  any  security.  The 
amount  collected  shotild  be  applied  upon  the  judgments 
against  McEenzie  and  plaintiff  in  proportion  to  their  respect- 
ive  liability. 

U.  Appellant  claims  that  plaintiff,  at  the  most,  cannot 
be  held  liable  for  more  than  one-third  of  what  remains 
2.  — : :  unpaid,  and  that  the  court  below  should  have  so 

proportion  of 

fiabiiity.  held.     It  is  true,  as  we  have  before  seen,  that 

plaintiff  can  be  held  liable  only  for  one-third  of  what  remains 
unpaid.  The  only  question  is  whether  the  plaintiff  is  entitled 
to  any  relief  in  this  action.  The  petition  is  drawn  upon  the 
theory  that  the  whole  judgment  has  been  discharged,  and  that 
Maria  Waller  refused  to  enter  satisfaction.  If  defendant  had 
been  asked  to  credit  the  judgment  with  one-third  part  of  the 
amount  collected  non  constat  she  would  have  refused  to  do 
so.  She  ought  not  to  be  required  to  incur  the  expenses  of  a 
litigation  unless  she  has  refused  the  plaintiff  what  he  is 
entitled  to.  Further,  it  does  not  appear  that  this  relief  was 
claimed  in  the  court  below.  If  the  attention  of  the  court  had 
been  called  to  this  feature  of  the  case,  probably  the  relief,  to 
this  extent,  would  have  been  granted  without  incurring  the 
expenses  of  an  appeal.  It  seems  most  probable  that  the 
claim  for  this  qualified  relief  was  made  for  the  first  time  in 
this  court.  Still,  under  the  petition,  the  plaintiff  is  entitled 
to  the  relief  asked  for,  or  any  lower  degree  included  therein. 
Code,  §  2729.  The  plaintiff^  failing  to  make  a  case  entitling 
him  to  the  satisfaction  of  the  entire  judgment,  would  be 
entitled  to  a  satisfaction  of  so  much  of  it  as  has  been  dis- 
charged. The  cause  will  be  reversed,  with  directions  to  the 
court  below  to  overrule  the  demurrer,  and,  if  no  answer  is 
filedy  to  enter  a  decree  that  the  defendant  credit  upon  the 
judgment  against  plaintiff  one-third  part  of  the  amount  col- 
lected. Inasmuch  as  it  is  not  averred  that  defendant  ever 
refused  to  make  such  a  credit,  and  does  not  appear  that  the 
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plaintiff  might  not  have  had  this  relief  in  the  court  below>  if 
the  attention  of  the  court  had  been  directed  to  it»  the  plain- 
tiff most  pay  the  costs  both  in  the  court  below  and  in  this 
court. 

Bbybbsed. 

Mr.  Justice  Adams  took  no  part  in  the  decision  of  this  case* 


Mablow  ▼.  Mablow.  _ 

48    639| 

1.  Admlniftrator:  ordbb  to  pat  oladc    An  order  bj  the  court  to  an  ad-  ^^  ^ 

miniBtrator  to  pay  a  claim  duly  sworn  to  and  filed  is  sufficient  to 
indicate  that  the  claim  is  approved  by  the  court,  even  when  it  has  not 
been  formally  proyed  up. 

Afpeal  from  Winneshiek  Circuit  Cawrt. 

Tuesday,  Juhe  11. 

Thb  appellant,  E.  G.  Marlow,  is  the  son  of  John  Marlow, 
deceased,  and  heir  to  his  estate.  William  Marlow  is  the 
administrator,  and  has  filed  his  final  report.  The  appellant 
contests  two  items  in  the  report.  These  items,  one  for  six 
hundred  and  seventy-five  dollars  and  one  for  seven  himdred 
and  eighty-five  dollars,  are  entered  in  the  report  as  credits  to 
the  administrator  for  money  paid  by  him  on  the  indebtedness 
of  the  estate  to  one  James  Marlow.  The  indebtedness  arose, 
as  the  administrator  claims,  by  reason  of  James  Marlow  pay- 
ing a  note  made  by  him  and  the  decedent  jointly,  but  upon 
which  note  James  Marlow  was  merely  surety.  The  appellant 
claims  that  there  is  no  sufficient  evidence  that  James  Marlow 
was  merely  surety,  and  no  sufficient  evidence  of  the  payment, 
and  that  if  he  paid  it  there  is  no  sufficient  evidence  that  ^is 
claim  was  proved  up  against  the  estate,  or  admitted.  He 
also  contends  that  the  claim  was  barred,  or,  at  most,  belonged 
to  the  fourth  class.  All  these  objections  were  overruledi  and 
the  report  approved.     The  contestant  appeals* 
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L.  BvUis,  for  appeUant. 
C.  P.  Broum,  for  appellee. 

Adams,  J. — The  evidence  that  James  Marlow  was  merely 
surety  may  be  found  in  the  testimony  of  William  Marlow. 
He  says  that  the  note  was  given  in  part  payment  for  the 
homestead  of  intestate.  Being  given  for  the  intestate's  ben- 
efit, the  fair  inference  is  that  the  intestate  was  principal  and 
James  Marlow  was  surety. 

The  evidence  of  payment  may  be  found  in  the  testimony 
of  James  Marlow.  He  says :  "I  paid  the  face  of  the  note  at 
bank."  This  was  not  a  transaction  between  him  and  decedent. 

The  claim  was  not  proved  up,  but  it  was  duly  sworn  to  and 
filed  April  11,  1867.     As  to  whether  it  was  admitted  with  the 
1.  ADMiifii-      approbation  of  the  court  is  a  question  upon  which 
^ie?to  pay     there  is  some  doubt.     At  the  time  the  claim  was 
claim.  sworn  to  and  filed  the  administrator  had  in  his 

hands  six  hundred  and  seventy-five  dollars  belonging  to  the 
estate,  and  he  says  that  he  informed  the  county  judge  that  he 
had  that  amount  that  he  could  pay  on  the  claim,  and  that 
the  ju(}ge  told  him  to  apply  it  and  stop  interest,  and  he  did 
apply  it.  The  judge  was  examined  as  a  witness  and  contra- 
dicts the  statement.  If  "William,  Marlow's  statement  is  cor- 
rect, we  think  that  the  claim  was  admitted  by  the  adminis- 
trator with  the  approbation  of  the  court.  The  court  belov 
must  have  found  the  fact  to  be  as  stated  by  William  Marlow, 
and  we  could  not  properly  disturb  the  finding. 

Notice  was  first  published  September  27, 1866.  The  claim 
was  filed  and  admitted  April  11,  1867,  a  little  more  than  six 
months  after  first  publication.  The  contestant  claims  that 
the  six  months  within  which  claims  of  the  third  class  can  be 
filed  conmxences  to  run  from  the  first  publication.  But 
whether  the  claim  belongs  to  the  third  or  fourth  class  is  not  a 
question  which  concerns  the  heirs,  and  it  is  only  as  heir  that 
the  Qontestant  is  interested  in  the  estate. 

Affibmei). 
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Phelps  v.  Thompson  et  Ah. 

1.  Adminiitrator:  claim  after  final  settlement.  Where  a  party 
having  a  claim  against  the  estate  of  a  deceased  person  presented  the 
same  to  the  administrator,  but  never  formally  filed  it,  and  gave 
it  no  further  attenlion  until  eight  years  afterward,  when  he  com- 
menced an  action  therefor  against  the  administrator  and  heirs,  it  was 
held  that  he  was  not  entitled  to  the  relief  sought. 

Appeal  from  Winneshiek  District  Court. 

Tuesday,  June  11. 

HoLVER  H.  Lea  died  in  the  year  1868,  intestate.  The 
defendant  John  Thompson  was  appointed  administrator  of 
his  estate  on  the  28th  day  of  February,  1868. 

On  the  11th  day  of  April,  1868,  the  plaintiff  filed  with  the 
county  judge  an  account  and  certain  promissory  notes,  as  a 
claim  against  the  estate  of  decedent,  in  accordance  with  the 
statute  in  such  cases  made  and  provided. 

On  the  8th  day  of  January,  1870,  said  administrator  filed  a 
petition  for  the  sale  of  the  real  estate  of  the  decedent  to  pay 
the  debts,  and  in  his  schedule  of  debts  accompanying  said 
petition  the  claim  of  the  plaintiff  was  set  forth  as  proved  and 
unpaid. 

Commissioners  were  appointed  to  appraise  the  real  estate 
and  set  apart  a  homestead  to  the  widow.  This  having  been 
done,  the  real  estate  not  included  in  the  homestead  was 
ordered  to  be  sold. 

On  the  9th  day  of  January,  1871,  said  administrator  filed 
an  affidavit  setting  forth  that  he  could  not  make  a  sale  of 
said  real  estate  at  its  appraised  value,  whereupon  the  court 
ordered  that  the  same  be  sold  at  public  or  private  sale,  at  a 
price  not  less  than  two-thirds  of  the  appraised  value.  In 
pursuance  of  said  order  the  said  real  estate  was  sold  and 
conveyed  on  the  4th  day  of  October,  1872. 
Vol.  XLvin — 41 
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On  the  28th  day  of  March,  1874,  said  administrator  filed 
his  final  report,  in  which,  among  other  things,  it  was  set  forth 
that  the  claim  of  the  plaintiff  was  filed  against  the  estate,  but 
was  never  "allowed  by  this  administrator,  nor  proved  up  in 
said  court,  as  the  law  directs." 

On  the  7th  day  of  September  thereafter,  an  order  was 
entered  approving  said  final  report,  and  discharging  said 
administrator  upon  his  filing  receipts  for  the  distributive 
shares,  as  shown  by  the  report.  These  shares  were  after- 
ward paid  by  the  administrator  to  the  heirs. 

On  the  6th  day  of  April,  1876,  plaintiff  commenced  this 
action  against  the  administrator,  the  widow  and  heirs,  and 
the  purchasers  of  said  real  estate,  in  which  he  avers  that  his 
claim  against  said  estate  was  allowed  by  the  administrator 
and  approved  by  the  court ;  that  no  notice  of  said  final  report, 
or  of  the  filing  thereof,  was  served  upon  plaintiff,  and  that 
plaintiff  had  no  knowledge  thereof  until  some  six  months 
after  the  final  order  was  made  by  the  Circuit  Court ;  that  in 
the  year  1873  said  administrator  assured  plaintiff  that  his 
claim  had  been  duly  allowed,  and  would  be  paid ;  that,  rely- 
ing on  said  statements  and  assurances,  plaintiff  made  no 
furtlier  "provision  relative  to  said  claim;"  that  said  admin- 
istrator made  no  effort  to  sell  said  real  estate  at  its  appraised 
valne,  and  that  he  fraudulently  refused  to  accept  offers  for 
the  same  in  excess  of  said  value,  and  made  application  to  the 
court  to  sell  at  less  than  the  appraisement,  for  the  purpose 
of  defrauding  the  plaintiff;  that  after  having  averred  in  the 
petition  for  the  sale  of  the  lands  that  the  claim  of  plaintiff 
Vkim  proved  and  unpaid,  he  fraudulently  averred  in  his  final 
report  that  said  claim  was  not  proved. 

Judgment  was  prayed  against  the  administrator  and  the 
heirs  for  the  amount  of  plaintiff's  claim. 

Defendants,  by  their  answer,  denied  all  fraud,  and  averred 
that  notice  of  the  filing  of  the  final  report  was  duly  served 
upon  the  plaintiff,  and  that  plaintiff  was  negligent  in  not 
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looking  after  his  interests,  and  is  not  now  entitled  to  any 
relief. 

There  was  a  trial  by  the  court,  and  judgment  entered  for 
the  defendants  for  costs.     Plaintiff  appeals. 

Adums  dc  Bidlis,  for  appellant. 

0.  J.  Clark,  for  appellees. 

BoTHKOOK,  Ch.  J. — ^It  is  conceded  that  the  claim  of  the 
1.  ADMnra.      plaintiff  never  was  formally  proved  and  allowed. 

TRATOR  I  .aa 

claim  after       The  rccords  of  the  court  make  no  mention  of  any 
ment.  action  having  been  taken  by  the  plaintiff  further 

than  the  filing  of  the  claim.  In  the  petition  for  the  sale  of 
the  land  the  claim  was  set  forth  as  "proved  and  unpaid,"  but 
the  evidence  shows  beyond  question  that  this  was  a  mistake  of 
the  person  who  prepared  the  petition.  It  does  not  appear 
that  plaintiff  was  misled  by  this  recital,  nor  that  it  in  any 
manner  influenced  him  in  the  prosecution  of  his  claim.  All 
that  plaintiff  did,  as  shown  by  the  record,  was  to  file  his  claim, 
April  11,  1868. 

So  far  as  the  record  shows  he  gave  no  further  attention  to 
it  until  the  commencement  of  this  action,  eight  years  after- 
ward. 

The  following  stipulation  was  entered  into  by  the  parties  in 
the  court  below : 

"That  a  notice  of  said  final  report  was  served  on  one  L. 
Bullis,  the  general  attorney  of  plaintiff,  in  June,  1874,  and 
that  about  the^  1st  of  January,  1874,  said  Phelps,  plaintiff, 
left  the  county  of  Winneshiek,  State  of  Iowa,  for  Europe,  and 
was  absent  from  said  county  till  after  the  order  of  discharge 
of  the  adniinistrator,  set  out  in  plaintiff's  petition,  and  that 
during  such  absence  said  L.  Bullis  had  these  claims  against 
the  estate  of  said  Lea  in  his  possession,  under  his  control  as 
such  attorney,  for  collection." 

Under  these  circumstances  we  think  tiie  plaintiff  is  prop- 
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erlj  chargeable  with  negligence  in  failing  to  prosecute  his 
claim. 

In  regard  to  the  charges  of  fraud  against  the  administrator 
we  have  to  say  that  we  believe  the  evidence  shows  that  he 
acted  in  entire  good  faith,  and  with  no  intent  to  wrong  any 
one. 

We  do  not  review  the  authorities  cited  by  counsel  for  appel- 
lant. An  examination  of  them  will  show  in  cases  where 
relief  has  been  granted,  after  a  final  settlement,  to  parties 
holding  claims  against  an  estate,  the  equities  were  much 
stronger  than  in  the  case  at  bar. 

Affibmed. 


Edoeblt  ▼•  The  Farmebs'  Insurance   CJompant. 

1.  Inturanoe:  waiver  of  preliminart  proof:  BvmEKCB.    The  assured 

having  testified  that  he  delivered  to  the  adjusting  agent  of  the  com. 
pany  a  paper  containing  a  notice  and  estimate  of  his  loss,  and  was 
.  told  it  was  sufllcient,  and  another  witness  having  testified  that  the 
agent,  upon  being  asked  if  any  further  notice  or  anything  was  required, 
answered  there  was  not,  it  was  Iield  that  a  waiver  of  further  prelim- 
inary proof  might  be  inferred. 

2.  :  :  agent.    The  policy  stipulating  that  the  preliminary 

proof  should  be  delivered  at  the  office  of  the  company,  a  delivery  to 
any  officer  in  charge  of  the  office  was  sufficient,  and  such  officer  was 
authorized  to  waive  any  further  proof  than  that  submitted. 

8.  • :  :  EViDENCB.    The  paper  delivered  to  the  agent  as  pre 

liminary  proof  was  admissible  only  to  establish  the  waiver,  and  not 
as  evidence  of  the  extent  of  plaintiff's  damage. 


L  ■ :  :  INSTRUCTION.  The  submission  to  the  jury  of  the  ques- 
tion of  waiver  of  preliminary  proof  was  not  erroneous,  under  an 
averment  that  the  paper  served  was  accepted  as  preliminary  proof. 

Appeal  from  lAnn  District  Court. 

Tuesday,  June  11. 

Action  n^n  a  policy  of  insarance  against  damage  by  light- 
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ning.  The  defendant  claims  that  the  damage  in. question 
was  not  caused  by  lightning,  but  by  a  tornado.  As  to  what 
the  cause  of  the  damage  was  the  evidence  is  such  as  to  leave 
the  question  in  great  doubt.  But  the  company  sets  up  other 
defenses.  One  of  the  conditions  of  the  policy  is  that  in  case 
of  loss  the  assured  shall,  within  thirty  days,  deliver  at  the 
office  of  the  company  in  Cedar  Eapids  a  particular  account 
of  the  loss,  signed  and  sworn  to  by  the  assured.  This  condi- 
tion of  the  policy  was  not.  complied  with.  In  the  petition  as 
originally  drawn  there  was  no  averment  that  it  had  been,  nor 
that  the  proofs  of  loss  were  waived.  A  recovery,  however, 
was  had,  and  upon  appeal  to  this  court  the  case  was  reversed. 
43  Iowa,  587.  Before  the  trial  from  which  this  appeal  was 
taken  an  averment  was  added  to  the  petition,  by  amendment, 
that  the  preliminary  proofs  were  waived.  This  the  company 
denies,  and  one  of  the  principal  questions  in  the  case  is  as  to 
whether  they  were  waived  or  not.  The  facts  relied  upon  to 
show  a  waiver,  and  which,  under  the  evidence,  the  jury  was 
justified  in  finding  to  be  true,  are  as  follows :  The  plaintil 
within  the  thirty  days  delivered  at  the  office  of  the  company 
in  Cedar  Bapids  a  notice  of  loss  and  a  paper,  which  is  in 
these  words : 

"We,  William  M.  Sawyer,  Calvin  E.  Bead  and  W.  J.  Beeks, 
of  Linn  county,  Iowa,  do  under  oath  say  that  we  verily  believe 
that  G.  C.  Edgerly's  frame  bam  was  struck  by  lightning 
on  the  8th  day  of  June,  1874,  and  that  the  damage  to  said 
bam  is  four  thousand  five  hundred  dollars :  two  horses,  one 
himdred  and  eighty  dollars ;  grain  and  hay,  one  hundred  and 
fifty  dollars ;  farm  implements,  twenty-five  dollars ;  that  we 
have  fairly,  and  impartially  assessed  the  damages  on  said 
property,  and  we  are  in  no  manner  interested  in  said  property. 

"Wm.  M.  Sawyer, 
"C.  E.  Bead, 
"W.  J.  Beeks." 
This  statement  was  sworn  to  by  the  subscribers  before  a 
justice  of  the  peace.     There  was  also  appended  a  certificate 
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of  the  justice  of  the  peace  to  the  effect  that  he  was  the  nearest 
magistrate ;  that  he  was  not  related  to  the  assured,  nor  con- 
cerned in  the  loss ;  that  he  had  made  a  personal  examination 
of  the  premises  and  of  the  circumstances  of  the  loss,  and 
knows  of  his  personal  knowledge  of  the  same,  and  believes 
that  the  loss  had  been  sustained  by  the  assured  without  fraud 
or  evil  practice  on  his  part.  These  papers,  including  the 
sworn  statement  above  set  out,  were  delivered  to  one  Bennett, 
a  special  and  adjusting  agent  of  the  company,  accustomed  to 
receive  notices  of  loss,  and  occupying  the  home  office  of  the 
company  at  Cedar  Rapids.  The  plaintiff  asked  Bennett, 
according  to  his  own  testimony,  if  he  required  any  more  notice, 
and  Bennett  said  it  was  sufficient  and  he  would  come  up  and 
see  about  it.  According  to  the  testimony  of  one  Akers,  plaintiff 
asked  Bennett  if  any  further  notice  or  anything  was  required, 
and  he  said  there  was  not.  Bennett  expressed  some  doubt  as 
to  whether  the  damage  was  not  done  by  wind,  and  said  if  it 
was  they  would  not  pay,  but  if  it  was  done  by  lightning  they 
would.  It  does  not  appear  that  any  paper  was  spoken  of  by 
either  party  as  proof  of  loss.  The  premises  were  examined  by 
Bennett.  Other  facts  are  stated  in  the  opinion.  There  was 
a  trial  by  jury,  and  verdict  for  plaintiff.     Defendant  appeals. 

/.  M.  Preston  d  Son,  for  appellant. 

Young,  Thompson  tjt  Davis,  for  appellees. 

Adams,  J. — I.     If  nothing  but  the  notice  of  loss  had  been 
delivered  to  Bennett,  and  he  had  been  asked  if  it  was  suf- 
ficient, and  in  reply  he  said  that  it  was,  that 

1.  insurance:  1  .  *  !•      • 

waiver  of        could  not  be  considered  as  a  waiver  of  prehmmary 

preliminary  *  "^ 

Ce'  ^'^"  proof.  Desilver  v.  State  Mut.  Ins.  Co.,  38  Penn. 
St.,  130.  Bennett,  in  such  case,  might  well  have 
supposed  that  the  plaintiff  intended  to  deliver  some  other 
paper  as  preliminary  proof,  and^only  claimed  for  the  paper 
delivered  that  it  was  a  notice  of  loss.  But  something  besides 
the  notice  was  delivered,  and  that  something  was  evidently 
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enough  an  attempt,  however  feeble,  to  make  preliminary 
proof.  Now,  if  Bennett  was  asked,  as  Akers  says  he  was,  if 
anything  further  was  required,  and  he  said  there  was  not,  we 
think  that  constituted  a  waiver  of  preliminary  proof  so  far  as 
Bennett  had  power  to  bind  the  company  in  that  respect.  It 
is  contended,  however,  that  we  must  take  the  plaintiff's  testi- 
mony  alone  as  to  what  was  said,  and  throw  out  Akers*,  and 
that,  taking  his  alone,  it  would  appear  that  he  inquired  only 
if  the  notice  was  sufficient.  The  plaintiff  appears  upon  his 
examination  and  cross-examination  to  have  been  considerably 
confused.  It  is  by  no  means  certain  that  he  had  any  definite 
idea  of  the  difference  between  notice  and  preliminary  proof, 
or  of  what  was  required  in  the  matter.  If  so,  not  much 
reliance  can  be  placed  upon  his  memory  as  to  the  precise 
language  used.  He  might  have  inquired  if  any  further  notice 
or  anything  was  required,  just  as  Akers  says  he  did,  and  have 
forgotten  that  he  used  the  word  anything.  He  does  not  say 
that  he  did  not  use  it.  Now  Akers  was  the  justice  of  the 
peace  who  administered  the  oath  to  the  persons  who  made 
the  sworn  statement,  and  the  justice  who  made  the  certificate 
as  nearest  magistrate.  He  went  along  with  the  plaintiff  to 
the  company's  office  to  see  the  business  transacted.  Having 
participated  in  making  the  paper,  which  was  something 
besides  notice,  and  being  interested,  as  we  may  presume,  to 
know  whether  that  paper  was  sufficient,  his  testimony  is 
entitled  to  weight,  and  we  should  not  be  justified  in  holding 
that  it  should  not  be  considered  where  it  goes  further  than 
the  plaintiff's. 

II.     Upon  this  point  there  only  remains  to  be  determined 
whether  Bennett  had  power  to  make  a  vaUd  waiver.     It  is  not 

2 . .  probable  that  any  agent  or  officer  of  the  company 

agent.  ^^^g  expressly  authorized  to  do  it.     If,  however,  it 

had  been  provided  in  the  policy  that  the  preliminary  proof 
should  be  delivered  to  any  particular  person,  doubtless  such 
person  would  have  had  authority  to  examine  whatever  was 
delivered  as  preliminary  proof,  and  waive  any  defects  which 
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he  might  discover  therein.  But  in  this  policy  it  is  provided 
only  that  it  should  be  delivered  at  the  office  of  the  company 
in  Cedar  Rapids.  Under  such  provision  we  think  that  a 
delivery  to  any  officer  or  agent  of  the  company  at  the  office, 
and  apparently  in  charge  of  it,  would  be  sufficient.  That  the 
delivery  in  this  case  was  made  to  the  proper  person  we  have 
no  doubt.  He  was  one  of  the  occupants  of  the  office,  and  the 
company's  adjusting  agent.  He  was  accustomed  to  receive 
notices  of  loss,  and  to  act  upon  the  notices  by  proceeding  to 
make  an  examination.  If  Bennett  was  authorized  to  receive 
the  preliminary  proof,  we  think  his  waiver  of  any  defect 
therein  would  bind  the  company,  unless  his  authority  in  that 
respect  was  expressly  limited,  and  the  plaintiff  had  notice  of 
such  fact. 

ni.     The  paper  delivered  to  Bennett,  as  preliminary  proof 

3 . .   of  loss,  was   admitted  in   evidence,  against  the 

evidence.  defendant's  objection.  As  a  part  of  the  evidence 
of  waiver  it  was  admissible.  It  was  not  evidence  of  the 
extent  of  the  plaintiff's  damage.  If  the  defendant  appre- 
hended that  the  jury  might  so  consider  it,  it  should  have  asked 
an  instruction  limiting  the  effect  of  the  paper  as  evidence. 

rV.  The  defendant  asked  the  court  to  give  an  instruction 
which  is  in  these  words :  "You  are  instructed  that  it  is  incum- 
bent upon  the  plaintiff  to  prove  what  interest  he  had  in  the 
property  at  the  time  of  the  loss,  and  whether  there  was  any 
other  insurance  on  the  property,  whether  the  property  was 
incumbered,  and  the  extent  thereof,  and  that  the  plaintiff  has 
complied  with  the  conditions  named  in  the  policy  to  be  per- 
formed upon  his  part ;  otherwise  you  will  find  for  the  defend- 
ant." The  court  refused  the  instruction,  and  the  refusal  is 
assigned  as  error. 

It  was  necessary  for  the  plaintiff  to  prove  that  he  had  sus- 
tained damage  as  alleged,  and  the  jury  was  virtually  so 
instructed  in  the  tenth  instruction.  There  is  no  warranty  in 
the  policy  that  no  other  insurance  had  been  or  would  be 
effected  upon  the  property,  and  no  warranty  that  the  property 
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^as  not  incumbered.  It  was  not  incumbent^  therefore,  upon 
the  plaintiff  to  prove  that  there  was  no  other  insurance  and 
no  incumbrance  upon  the  property.  There  was,  it  is  true, 
one  condition  to  be  performed  unless  waived — ^the  making  of 
the  preliminary  proof — and  upon  this  the  jury  was  fully 
instructed. 

Y.  The  defendant  complains  of  an  instruction  given, 
which  was  to  the  effect  that  if  the  plaintiff  had  sustained  loss 
as  alleged,  and  served  upon  the  company  notice  of  the  loss, 
and  a  particular  account  of  the  loss,  containing  all  the  infor- 
mation required  by  the  terms  of  the  policy,  etc.,  the  plaintiff 
would  be  entitled  to  recover.  It  is  urged  by  defendant  that 
there  is  neither  averment  nor  evidence  that  preliminary  proof 
was  made  as  required  by  the  policy,  and  that  the  jury  should 
not  have  been  instructed  upon  the  supposition  that  they 
might  so  find.  We  are  inclined  to  think  that  this  instruction 
should  not  have  been  given,  but  the  error  was  without 
prejudice,  because  the  jury  found  specially  that  the  preliminary 
proof  was  waived. 

VI.     The   defendant   complains  of  the   fifth   instruction, 

^ . .   which  submits  to  the  jury  the  question  of  waiver 

iMtruction.  Qf  preliminary  proof.  This  instruction  is  assailed 
upon  the  groimd  that  the  petition  contains  no  averment  that 
preliminary  proof  was  waived.  It  avers,  however,  that  the 
paper  served  was  accepted  as  proof.  That  certainly  is  a 
waiver  of  any  other  proof. 

Vn.  The  defendant  complains  of  the  seventh  instruction, 
upon  the  ground  that  it  assumes  a  fact  not  proven,  to-wit : 
that  plaintiff  went  to  the  ofl&ce  of  the  company  and  inquired 
for  the  proper  person  with  whom  to  transact  his  business, 
and  was  referred  by  the  clerks  to  Bennett.  This  is  not  pre- 
cisely in  accordance  with  the  evidence.  The  evidence  shows 
that  plaintiff,  upon  going  in,  inquired  lor  Bennett,  who  was  not 
in,  and  was  told  that  he  would  soon  be  in.  But,  according 
to  the  view  which  we  have  taken  of  the  case,  Bennett's 
authority  did  not  depend  upon  any  such  fact  as  was  supposed 
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in  the  instruction,  but  npon  facts  which  he  himself  testified 
to,  and  which  are  undisputed. 

VIII.  The  defendant  complains  that  the  verdict  is  contrary 
to  the  evidence,  but  it  is  not  so  clearly  so  as  to  justify  our 
interference. 

Some  other  errors  are  assigned,  but  we  think  that  they  are 
covered  by  the  views  which  we  have  expressed. 

Affirmed. 


The  State  v.  Doering. 


1.  Criminal  Law:  assault  with  ixtei^t  to  commit  murder.  Facts  con- 
sidered under  which  it  was  held  that  the  term  of  imprisonment  of  a 
person  convicted  of  assault  with  intent  to  commit  murder  should  be 
reduced  from  four  years  to  two  years  and  six  months. 

Appeal  from  Dubuque  District  Court, 

Tuesday,  June  11. 

Indictment  for  an  assault  with  intent  to  commit  murder. 
Verdict  of  guilty ;  judgment,  and  defendant  appeals. 

Pollock  dt  Shields,  for  appellant. 

J.  F.  McJunkin,  Attorney  General,  for  the  State. 

Seevers,  J. — The  assault  was  committed  in  November, 
1874,  and  the  trial  took  place  in  December,  1875.  The 
defendant  was  sentenced  to  imprisonment  at  hard  labor  for 
the  period  of  four  years. 

So  far  as  can  be  discovered  from  the  testimony  there  was 
no  enmity  existing  between  the  defendant  and  Ginter,  the 
party  injured.  The  latter  was  the  owner  of  a  blacksmith 
and  wagon  making  or  repair  shop.  The  former  was  leased 
to  other  parties,  and  was  not  in  possession  of  Ginter,    They 
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were  in  the  same  building,  and  there  was  a  doorway  connec- 
tion between  tham.  In  the  morning  of  the  day  the  assault 
was  committed  Ginter  was  in  the  wagon  shop,  when  the 
defendant  entered  the  blacksmith  shop.  He  was  intoxicated, 
and  commenced  talking  to  parties  in  the  shop,  and  used 
abusive  language  toward  Ginter,  which  the  latter  heard. 
The  defendant,  previous  to  this,  had  worked  for  Ginter,  and 
he  passed  into  the  wagon  shop  and  demanded  a  settlement. 
Whether  there  was  any  difficulty  in  relation  thereto  is  not  clear, 
but  certain  it  is  they  from  some  cause  used  violent  and  abusive 
language  toward  each  other.  Finally  the  defendant  passed 
into  the  smith  shop,  and  Ginter  either  went  with  him  or  fol- 
lowed him  very  shortly  thereafter.  They  got  into  a  scuffle, 
blows  and  ticks  were  interchanged,  but  which  made  the  first 
demonstration  in  this  direction  does  not  appear. 

However  this  difficulty  occurred  it  was  not  regarded  as 
serious  by  the  persons  present,  and  they  voluntarily  separated 
and  Ginter  went  back  into  his  own  shop.  The  defendant  con- 
tinued to  abuse  Ginter,  and  the  latter  passed  into  the  smith 
shop  for  some  purpose,  and  said  to  defendant  that  he  must 
stop  abusing  him  or  go  out  of  the  shop,  and  put  his  hands  on 
the  defendant  and  gave  him  a  shove,  whereupon  the  latter, 
as  quickly  as  could  be  done,  picked  up  a  piece  of  iron  near  at 
hand  and  struck  the  blow,  and  Ginter  was  quite  seriously 
injured.  One  witness  testified  that  defendant  said  at  the  time 
Ginter  shoved  him  that  he  had  been  struck  with  a  hammer. 
But  no  one  saw  the  hammer,  and  we  do  not  think  any  was 
used.  When  intoxicated,  and  he  got  so  at  times,  the  defend- 
ant was  irritable  and  easily  excited.  This  was  known  to 
Ginter  and  others. 

The  latter  testified  that  defendant  worked  for  him  some 
three  or  four  years,  and  he  had  observed  peculiarities  in  his 
conversation  and  conduct.  At  times  he  was  "strange."  "I 
thought  he  was  not  well  minded — ^that  he  was  not  as  well  as 
anybody  else.  I  got  along  all  right  with  him;**  and,  after 
speaking  of  certain  peculiarities  he  had  observed  in  defend- 
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ant's  conduct,  in  answer  to  a  question  as  to  his  sanity  testi- 
fied :  "I  thought  he  was  not  exactly  as  sound  as  others — as  I 
do  my  neighbors." 

It  is  doubtful  whether  we  would  be  justified  in  setting  aside 
the  verdict  as  being  against  the  evidence,  and  again  put 
defendant  on  trial  for  this  offense.  Indeed,  it  would  be  per- 
haps unjust  to  do  so  after  he  has  been  imprisoned  for  more 
than  two  years. 

Taking  all  the  circumstances  together  we  think  the  punish- 
ment inflicted  is  excessive,  and  it  therefore  should  be  reduced. 
This  we  have  the  power  to  do,  and  the  term  of  imprisonment 
is  fixed  at  two  years  and  six  months  from  the  13th  day  of 
December,  1875,  and  the  judgment  of  the  District  Court  will 

be  modified  accordingly. 

Modified  and  affirmed. 


Schmid  v.  Humphrey. 


1.  Dftinagei:  frightbnino  horse:  work  on  sundat.  In  an  action  for 
damages  f  or  injuries  sustained  by  tlie  plaintiff  as  the  result  of  the 
fiightening  of  his  horse  in  the  highway  by  the  defendant's  dogs,  it 
was  Iield  that  plaintiff's  right  to  recover  was  not  affected  by  the  fact 
that  the  accident  occurred  on  Sunday,  while  he  was  riding  on  a  busi- 
ness errand. 

2.  : .    It  was  not  essential  to  plaintiff's  right  to  recover  that 

^s~66z  ^^^^  dogs  should  have  bitten  the  horse,  but  it  was  sufficient  if  they  ran 

^31  61&  after  and  barked  at  him. 

Appeal  from  Fayette  Circuit  Comrt. 

Tuesday,  June  11. 

This  action  was  brought  to  recover  damages  for  injuria 
recived  by  plaintiff  while  traveling  on  a  highway,  by  reason 
of  the  defendant's  dogs  scaring  a  horse  attached  to  a  baggy 
in  which  the  plaintiff  was  riding,  and  the  plaintiff,  being 
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frightened  by  the  miming  and  kicking  of  the  horse,  jumpe  d 
from  the  boggy  and  was  greatly  injured. 

In  addition  to  a  general  denial  the  defendant  pleaded  that 
"plaintiff  was,  while  riding,  *  *  *  at  said  time  unlaw- 
fully engaged  in  labor  on  the  Sabbath,  and  that  said  labor 
was  not  of  necessity  or  charity." 

There  was  a  jury  trial,  verdict  and  judgment  for  the  plain- 
tiff, and  defendant  appeals. 

J.  W.  Rogers  <t  Son  and  Samuel  Murdoch,  for  appellant. 

Rickel  d  Clementa,  for  appellee. 

Seeyebs,  J. — ^I.     The  court  instructed  the  jury  as  follows : 
"If  you  find  the  plaintiff  otherwise  entitled  to  recover  you  are 
1  «Aw*«»..     instructed  that  the  fact  the  accident  occurred  on 
hoS^^OTk     Sunday,  while  the  plaintiff  was  riding  on  a  busi- 
on Sunday.       ^^^^  errand,  will  not  defeat  his  right  to  recover.** 
The  statute  provides :    "If  any  person  be  found  on  the  first 
day  of  the  week,  commonly  called  Sabbath,  engaged  in  any 
riot,  fighting,  or  offering  to  fight,  or  hunting,  shooting,  carrying 
fire-arms,  fishing,  horse-racing,  dancing,  or  in  any  manner 
disturbing  any  worshiping  assembly  or  private  family,  or  in 
buying  or  selling  property  of  any  kind,  or  in  any  labor,  the 
work  of  necessity  or  charity  only  excepted,  every  person  so 
offending  shall  be  punished."     Code,  §  4072.     Conceding  the 
plaintiff  was  engaged  in  labor,  does  it  therefore  follow  he  can- 
not recover? 

He  is  not  seeking  to  enforce  any  contract  which  is  prohib- 
ited by  law,  nor  is  he  seeking  to  enforce  any  right  obtained 
by  the  breach  of  any  law.  Suppose  it  be  said  the  plaintiff 
was  doing  something  prohibited  by  law,  but  which  in  no  man- 
ner concerned  the  defendant,  or  disturbed  him  in  any  of  hia 
rights  or  privileges,  will  it  do  in  such  a  case  to  say  that  the 
plaintiff  is  no  longer  under  the  protection  of  the  law,  and  that 
the  defendant  may  with  impunity,  by  the  use  of  positive  force  or 
through  negligence,  do  him  an  injury,  and  that  no  civil  liability 
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is  incurred  thereby  ?  Can  the  defendant  be  permitted  to  set  up 
as  a  defense  the  fact  that  the  plaintiff  was  doing  something  pro- 
hibited by  law  which  did  not  in  fact  directly  contribute  to  the 
injury?  We  think  not.  We  are  not  aware  there  is  any  dis- 
tinction between  an  act  committed,  by  which  a  wrong  is  per- 
petrated, and  the  omission  to  do  something  by  reason  of  which 
the  same  result  is  reached.  Therefore,  if  one  is  knocked 
down  and  robbed  on  the  Sabbath,  can  the  thought  be  enter- 
tained for  a  moment  that  the  wrong-doer  would  not  be  civilly 
liable?  ^His  punishment,  criminally,  does  not  afford  the 
injured  party  any  redress. 

It  has  been  held  that  a  trespasser  may  recover  damages 
from  one  who  sets  spring  guns  on  his  premises  in  a  neghgent 
manner,  whereby  the  trespasser  is  injured.  Bird  v.  Holbrook, 
4  Bing.,  624 ;  Hooker  v.  MiUer,  37  Iowa,  613.  And  so  may 
one  who,  while  trespassing  on  the  lands  of  another,  is  bitten 
by  dogs.  Loomis  v.  Terry,  17  Wend.,  496.  The  fact  that  a 
person  is  a  trespasser  does  not  constitute  him  an  outlaw,  and 
warrant  another  in  negligently  or  wantonly  injuring  him. 
For  the  trespass  or  wrong,  whatever  it  may  be,  the  wrong-doer 
is  answerable  to  the  offended  law ;  but  his  rights  as  to  other 
persons,  and  as  to  other  transactions,  cannot  be  affected  by 
that  circumstance.  A  person  may  be  traveling  when  he 
has  no  right  to,  or  in  a  way  prohibited  by  law,  or  without  the 
payment  of  toll  when  it  may  be  lawfully  demanded,  or  at  a 
rate  of  speed  forbidden  by  law,  or  on  the  wrong  side  of  the 
road,  or  may  have  left  his  team  standing  in  a  street  without 
keeping  it  under  his  command  as  the  law  may  require,  and  in 
none  of  these  cases  does  his  right  of  action  for  an  injury  sus- 
tained by  the  negligent  act  of  another  depend  on  any  of  these 
circumstances,  unless  what  he  may  have  done  direcUy  contrib- 
uted to  the  injury  sustained.  Gates  v.  The  B.,  C.  B.  d  M.R. 
Co.,  39  Iowa,  45. 

The  fact  that  the  plaintiff  was  at  the  place  at  the  time  he 
was  injured  did  not  directly  contribute  thereto.  As  well 
might  it  be  said  if  he  had  never  come  to  Iowa,  or  been  bazOf 
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he  would  not  have  been  mjured,  and  that,  therefore,  by  reason 
of  such  facts  he  contributed  to  the  injury.  If  one  knocks 
another  down  and  senseless,  and  whilein that  conditition  and 
two  hours  afterward  he  is  robbed  by  another,  the  latter  act 
could  hardly  be  considered  the  proximate  result  of  the  former. 
So,  here,  the  proximate  cause  of  the  injury  was  not  because  of 
the  fact  the  plaintiff  was  quietly  and  peaceably  passing  along 
the  highway.  The  attack  made  on  him  was  not  the  legitimate 
result  of  his  being  in  the  highway  at  that  time  and  place.  If, 
on  the  contrary,  he  had  been  racing  or  hallooing,  or  making 
any  noise  or  disturbance  Ukely  to  attract  attention,  or  invite 
attack  by  the  dogs,  a  different  question  would  be  presented. 

In  Massachusetts,  New  York,  and  other  States,  traveling  on 
the  Sabbath  is  expressly  prohibited,  and  in  the  former  State 
it  has  been  held  that  a  person  who  travels  on  business  or  for 
pleasure  cannot  recover  of  a  street  railway  company  for 
injuries  received  in  consequence  of  the  negUgence  of  the 
company  while  so  traveling  in  their  cars.  Stanton  v.  Metro- 
politan R.  Co.,  14  Allen,  485,  The  contrary  doctrine  is  held 
in  New  York.  CarroU  v.  Staten  Island  R.  Co.,  68  N.  Y.,  126. 
In  the  former  State  it  was  held  in  Gregg  v.  Wgman,  4  Cush., 
322,  that  the  owner  of  a  horse  who  let  it  on  the  Lord's  day, 
to  be  driven  for  pleasure  to  a  particular  place,  could  not 
maintain  an  action  of  tort  against  the  hirer  for  driving  it  to  a 
different  place,  and  in  so  doing  injuring  it. 

This  doctrine  is  repudiated  in  Woodman  v.  Hubbard,  25  N. 
H.  (5  Foster),  67,  and  Morton  v.  Oloster,  46  Maine,  420,  and 
it  has  been  abandoned  in  Massachusetts,  and  Oreggv.  Wyman 
expressly  overruled  in  Hull  v.  Corcoran,  107  Mass.,  251 ;  and 
we  cannot  but  regard  Bosworth  v.  Swansey,  10  Met.,  363,  and 
other  cases  in  that  State,  which  hold  that  towns  are  not 
liable  for  injuries  caused  to  one  who  is  traveling  on  the  Sab- 
bath by  reason  of  a  defective  highway,  as  much  shaken  by 
the  ruling  in  HaU  v.  Corcoran.  But  whether  this  be  so  or 
not  is  not  material,  as  it  is  barely  possible  that  the  liability 
of  towns  may  depend  on  a  different  principle.     If  not,  we  are 
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prepared  to  say  that  such  is  not  and  cannot  be  the  rale  in 
this  State. 

The  views  herein  expressed  are  sustained  by  Bigelow  v. 
'Reed,  61  Maine,  325;  Baker  v.  City  of  Portland,  58  Id.,  199; 
Moheny  v.  Cook,  26  Pa.  St.,  842 ;  Sutton  v.  Wauwatosa,  29 
Wis.,  21 ;  Kerwhacker  v.  C,  C.  dt  C.  R.  Co.,  3  Ohio  St.,  172; 
Phil.,  WU.  d  BaU.  R.  Co.  v.  Phii.  Tow-boat  Co.,  23  How., 
209. 

n.  The  twelfth  instruction  has  reference  to  the  degree 
of' care  to  be  exercised  by  the  plaintiff  after  the  horse  became 
frightened.  The  rule  of  the  instruction  is  that  he  must  haye 
used  ordinary  care.  The  appellant  insists  that,  under  the 
circumstances  of  this  case,  he  should  have  been  held  to  the 
exercise  of  extraordinary  care.  But,  conceding  there  is  a 
practical  difference  between  the  two,  there  is  nothing  in  this 
case  which  should  take  it  out  of  the  ordinary  rule. 

III.  The  appellant  insists  that  the  plaintiff's  "negligence 
contributed  to  the  injury ; "  "that  plaintiff  did  not  maintain  his 
2.  — : — ^.  allegations  of  ownership  or  harboring  the  dogs  by 
defendant;"  "that  the  dogs  were  not  proved  vicious,"  and 
"that  no  attack  was  proved ; "  that  is,  as  we  understand,  the 
dogs  did  not  bite  or  attack  the  horse.  We  do  not  beUeve  it 
essential  that  the  dogs  should  have  bitten  the  horse,  but  it  is 
sufficient  if  they  ran  after  and  barked  ai  him,  and  there  was 
evidence  so  tending.  The  instructions  as  to  the  several  mat- 
ters above  stated  are  not,  we  think,  seriously  questioned ;  bat, 
if  in  error  as  to  this,  we  have  no  hesitation  in  affirming  their 
correctness.  The  real  point  made  is  that  the  evidence  does 
not  support  the  verdict.  There  was  evidence  tending  to  sup- 
port each  point  necessary  to  be  proved  by  the  plaintiff,  and 
we  are  unable  to  say  the  verdict  is  not  sufficiently  supported' 
by  the  evidence. 

Affibme])* 
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Habwood  t.  Bbownbll. 

X  Tftzalloa:  m  aid  of  RiOLROADs:  statute  of  ldotatioks.  Mandamus 
to  compel  the  county  treasurer  to  enter  upon  the  tax  books  a  tax  voted 
in  aid  of  a  railway  in  1868,  but  which  was  not  certified  up  bj  tho 
township  trustees  until  1876,  would  not  be  barred  by  the  statuta 
before  three  years  after  such  certificate  was  made.  Whether  or  not 
the  statute  of  limitations  would  at  any  time  operate  to  bar  such  a  pro* 

ceeding,  quare. 

t 

2. : :  EXTENSION  ON  TAX  BOOK.    The  validity  of  the  tax  did 

not  depend  upon  its  extension  on  the  tax  books  in  the  year  in  which 
it  was  voted,  and  the  fact  that  it  was  not  so  extended  would  not  pre- 
vent it  from  being  afterward  entered  thereon  as  an  unpaid  tax  of  a 
former  year. 

3. : :  WARR/kNT.    It  was  not  necessary  that  the  clerk  of  th« 

board  of  supervisors  should  attach  to  the  list  furnished  the  treasurer 
a  warrant  requiring  him  to  collect  the  taxes  therein  levied. 

Appeal  from  Floyd  District  Court. 

Wednesday,  June  12. 

On  the  20th  day  of  November,  1877,  the  plaintiff  filed  a 
petition  as  follows : 

"That  in  the  month  of  October,  1868,  the  Cedar  Falls  & 
Minnesota  Railroad  Company  was  engage^  in  constructing 
its  railroad  through  Floyd  county,  and  through  Floyd  town- 
ship, in  said  county,  and  that,  for  the  purpose  of  aiding  said 
company  in  the  construction  of  said  road,  an  election  was 
held  in  said  Floyd  township,  on  or  about  the  29th  day  of 
October,  1868,  at  which  election  the  proposition  was  submit- 
ted to  the  legal  voters  of  said  township,  in  accordance  with 
the  provisions  of  chapter  48  of  the  Laws  of  the  Twelfth 
General  Assembly  of  the  State  of  Iowa,  as  to  whether  said 
legal  voters  would  aid,  by  the  voting  of  a  five  per  cent  tax, 
the  construction  of  said  railroad,  and  at  said  dection  it  was, 
'^by  a  majority  of  said  votes,  determined  that  snoh  aid  should 
Vol.  xLvm — 42 
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be  extended,  and  the  trustees  of  said  township,  upon  the 
canvassing  of  the  vote,  declared,  in  accordance  with  the  pro- 
visions of  said  chapter  48,  that  said  proposition  was  adopted, 
and  thereupon  said  trustees  determined  the  per  cent  of  said 
tax  to  be  five  per  cent  on  the  assessed  valuation  of  said  town- 
ship for  the  year  1868,  and  ordered  the  clerk  of  said  township 
to  certify  a  list  of  said  tax,  at  said  rate,  to  the  clerk  of  the 
board  of  supervisors  of  said  Floyd  county ;  that  said  township 
clerk  did,  thereupon,  about  the  1st  day  of  January,  1869, 
certify  to  the  said  clerk  of  the  board  of  supervisors  a  list  of 
said  tax,  in  all  respects  in  accordance  with  said  trustees' 
order,  and  in  accordance  with  the  provisions  of  chapter  48  of 
said  laws ;  that  thereupon  said  clerk  of  the  board  of  super- 
visors delivered  to  the  county  treasurer  of  Floyd  county  said 
tax  list,  and  said  treasurer  proceeded  at  once  to  the  collection 
of  said  tax,  and  as  such  treasurer  collected  about  the  sum  of 
eight  hundred  dollars,  and  paid  out  said  sum  on  the  order  of 
said  company,  and  about  the  sum  of  twenty-five  hundred 
dollars  has  been  paid  by  various  tax-payers,  to  the  satisfac- 
tion of  said  railroad  company,  as  provided  by  said  law — all 
of  said  payments  and  collections  having  been  made  between 
November,  1«*>8,  and  March  1,  1869;  that  about  the  sum  of 
nine  thousand  dollars  of  said  tax  still  remains  unpaid,  and  said 
tax  list  has  ever  since  been  in  the  possession  and  custody  of 
said  county  treasurer,  and  his  successors  in  office,  and  is 

still  in  the  possession  of  the  defendant ;  that  about  the 

day  of  February,  1874,  the  said  railroad  company  executed  to 
your  petitioner  an  order,  of  which  a  copy  is  hereto  attached, 
marked  "A,"  whereby  such  treasurer  was  directed  to  pay  the 
sum  of  ten  thousand  dollars,  and  the  entire  sum  to  be  collected 
thereof,  to  petitioner,  and  said  order  was  accompanied  iby  an 
estimate  of  the  engineer  in  charge  of  the  construction  of  said 
railroad,  whereby  it  appeared  that  more  than  fifty  thousand 
dollars  had  been  expended  in  the  construction  of  said  railroad 
through  said  Floyd  township,  and  both  said  instruments  were 
duly   presented  to  defendant  (a  copy  of    said   estimate  is 
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hereto  attached,  marked  **B") ;  that  on  or  about  the  14th  day 
of  December,  1876,  the  township  trustees  of  Floyd  township 
certified  to  defendant  that  said  raikoad  company  had  in  all 
respects  complied  with  the  statutes,  and  with  all  contracts  and 
agreements  in  relation  to  said  tax,  and  was  entitled  to  receive 
the  said  tax,  and  said  defendant  thereupon  gave  notice,  by 
publishing  in  a  newspaper  duly  published  in  said  Floyd 
county,  as  required  by  chapter  2  of  the  Laws  of  the  Fourteenth 
General  Assembly,  for  a  period  of  sixty  days,  which  was  com- 
pleted March  3,  1877,  a  notice  that  said  trustees  had  so 
certified  (a  copy  of  said  certificate  of  trustees,  and  of  the  notice 
published  by  said  defendant,  is  hereto  attached,  marked  "C")  ; 
that  thereupon  said  tax  became  delinquent,  and  it  became  the 
duty  of  said  treasurer  to  at  once  proceed  to  collect  said  tax ; 
that  plaintiff  is  still  the  owner  of  said  order,  and  of  all  said 
tax." 

Plaintiff  also  alleges  "that  he  is  personally  interested  in  said 
tax,  and  in  the  collection  of  the  same,  and  that  he  sustains 
and  may  sustain  damages  by  the  non-performance  of  said 
duties  by  said  defendant  and  his  successors,  and  by  the  non- 
collection  of  said  tax ;  that  he  has  frequently  demanded  of 
said  defendant,  since  the  publishing  of  said  notice,  that  he 
place  said  tax  as  being  delinquent  on  his  books,  but  thai 
defendant  has  wholly  failed  to  do  so,  and  that  plaintiff  has 
frequently  demanded  of  defendant  that  he  proceed  to  collect 
said  tax,  but  that  he  has  wholly  neglected  and  failed  to  do  so  ; 
that,  wholly  disregarding  his  duty  in  the  premises,  defendant 
has  already  advertised  and  sold  the  lands  throughout  said 
township  and  county  for  the  taxes  delinquent  for  1876,  but 
though  plaintiff  demanded  that  he  include  in  said  advertise- 
ment and  sale  said  land  included  in  said  list,  so  far  as  the 
taxes  thereon  were  unpaid,  he  has  wholly  neglected  to  do  so, 
and  all  the  taxes  on  said  list,  except  as  hereinbefore  stated, 
still  remain  uncollected,  with  all  the  accrued  interest  and  pen- 
alties thereon  since  March  1^  1877. 

"^Plaintiff  has  no  adequate  remedy  at  law  to  recover  said 
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claim,  except  through  tho  interposition  of  the  court  by  mon- 
damm  to  compel  said  officer  and  his  successors  in  office  to 
proceed  to  collect  said  tax.  Wherefore  plaintiff  prays  that 
a  peremptory  mandamus  issue  from  this  court,  directed  to 
defendant,  and  to  each  and  every  of  his  successors  in  office, 
commanding  him  and  them  to  forthwith  enter  on  the  tax  book 
of  the  current  year,  as  a  tax  due  on  the  assessment  of  1868, 
as  required  by  law,  and  commanding  him  and  them  to  forth- 
with proceed  to  demand  immediate  payment  of  said  tax  of 
each  and  every  person  liable  to  the  payment  of  the  same, 
together  with  the  usual  penalties  and  interest,  dating  the  same 
from  March  1,  1877,  and  that  should  said  tax-payers  fail  for 
sixty  days  to  pay  said  tax,  commanding  that  he  at  once  pro- 
ceed to  make  the  same  by  distress  and  sale  of  the  personal 
property  liable  for  said  taxes,  and  that  he  proceed  to  adver- 
tise in  accordance  with  law,  and  to  sell  the  lands  liable  for 
said  taxes,  or  any  part  thereof. " 

Exhibit  *' A, "  attached  to  this  petition,  is  an  order  of  the 
Cedar  Falls  &  Minnesota  Railroad  Company,  directing  the 
treasurer  of  Floyd  county  to  pay  to  0.  P.  Harwood  ten  thou- 
sand dollars,  or  so  much  as  may  be  collected  from  time  to 
time,  on  account  of  a  tax  voted  in  Floyd  township,  Floyd 
county,  Iowa,  in  the  year  1868,  to  aid  in  the  construction  of 
said  railroad  in  said  township. 

Exhibit  "B"  is  a  detailed  statement  of  Judd  Bradly,  the 
engineer  in  charge,  showing  the  expenditure  by  the  Cedar 
Falls  &  Minnesota  Railroad  Company  within  said  township, 
in  the  construction  of  said  railroad,  of  the  sum  of  sixty-five 
thousand  two  hundred  and  eleven  dollars  and  seventeen  cents. 
'This  exhibit  further  shows  that  the  railroad  was  completed 
through  Floyd  township  November  1,  1869. 

Exhibit  "C"  bears  date  December  14,  1876,  is  signed  by 
the  township  trustees  of  Floyd  township,  and  is  as  follows : 
^To  the  Cofwnty  Trtaxwrer  of  Floyd  County y  Iowa: 

^  We,  the  undersigned,  trustees  of  Floyd  township,  do  certi^ 
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thftt  the  Cedar  Falls  ft  Minnesota  Bailroad  (]ompany  has  m 
an  respects  complied  with  the  statutes,  and  with  all  contracts 
and  agreements  referred  to  in  section  2  of  chapter  48  of  the 
acts  of  the  Twelfth  Greneral  Assembly,  in  relation  to  the  five 
per  cent  tax  voted  October  29, 1868,  by  this  township,  to  aid 
in  the  construction  of  said  railroad,  and  is  entitled  to  said 
tax." 

To  this  petition  the  defendant  filed  the  following  demurrer : 

**!.  The  facts  stated  in  the  petition  do  not  entitle  the 
plaintiff  to  the  relief  demanded,  in  this,  that  it  does  not  there- 
from appear  that  the  plaintiff,  being  a  private  individual,  is 
personally  interested  therein,  or  that  he  sustained  or  may  sus- 
tain damage  by  the  non-performance  of  the  alleged  duty. 

"2.  It  does  not  appear  from  the  face  of  said  petition  that 
the  said  defendant  or  his  predecessors  in  oflBce  were  ever 
legally  empowered  or  directed  to  collect  the  said  tax. 

"3.  The  said  petition  does  not  sufficiently  describe  or  iden- 
tify any  tax  as  the  assessment  of  any  particular  body  or  officer 
empowered  by  virtue  of  such  office  to  make  the  assessment, 
and  does  not  sufficiently  describe  or  identify  the  said  pretended 
tax  list  to  make  certain  and  clear  that  any  recorded  tax  is 
sought  to  be  enforced. 

"4.  It  appears  from  the  said  petition  that  the  said  tax  has 
never  been  spread  upon  the  books  of  the  defendant  as  county 
treasurer,  and  that  the  said  defendant  never  received  any 
warrant  or  direction  from  either  the  clerk  of  the  board  of 
supervisors  or  the  county  auditor,  or  from  the  board  of  super- 
visors, to  collect  the  same  in  the  same  manner  as  the  county 
tax  is  collected,  or  in  any  other  manner. 

"6.  That  it  is  no  part  of  the  duty  of  the  county  treasurer 
to  spread  taxes  upon  the  record,  and  said  petition  fails  to 
show  facts  making  the  same  the  duty  of  defendant  in  this  par- 
ticular case. 

"6.  Thai  the  relief  demanded  in  said  petition  is  founded 
upon  an  alleged  list  oi  taxes,  and  that  a  eopy  of  the  same  is 
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not  attached  to  said  petition,  nor  any  excuse  given  why  the 
same  is  not  attached. 

"7.  That  it  appears  from  the  face  of  the  petition  that  the 
cause  of  action  is  barred  by  the  statute  of  limitations. 

"S.  That  said  petition  does  not  show  that  the  tax  lists 
alleged  to  have  been  prepared  were  ever  filed  in  the  ofl&ce  of 
the  clerk  of  the  board  of  supervisors,  or  of  the  treasurer  of 
Floyd  county,  nor  does  it  show  that  said  list  ever  became  a 
part  of  the  oflScial  records  or  books  of  the  said  offices,  nor  that 
they  ever  came  oflBcially  into  the  possession  of  the  said  treas- 
urer, nor  brought  officially  to  his  knowledge,  nor  does  it  show 
any  official  duty  connected  therewith  on  the  part  of  the  board, 
nor  any  act  whatever,  except  that  of  transportation  or  mes- 
sengership." 

The  court  overruled  this  demurrer  and  rendered  judgment 
for  the  plaintiff.     The  defendant  appeals. 

J.  S,  Root  and  Clelaml  d  Eaton,  for  appellant. 

Starr,  Patterson  d'  Harrison^  for  appellee. 

Day,  J. — I.  Appellant  first  discusses  and  mainly  relies  upon 
the  seventh  ground  of  demurrer,  that  it  appears  from  the  face 
1  taxation:  ^^  *^^  petition  that  the  cause  of  action  is  barred 
nKui's\*1itirurte  by  the  statute  of  limitations.  It  will  greatly  con- 
ofii.nitutions.  ^^^^  ^^  cleamess  if  we  keep  distinctly  in  view 
the  relief  sought  in  plaintiff^s  petition.  The  petition  asks 
simply — First,  that  the  treasurer  be  required  to  enter  this  tax 
on  the  tax  book  of  the  current  year,  as  a  tax  due  on  the 
assessment  of  1808;  second,  that  he  demand  immediate  pay- 
ment of  said  tax  of  the  persons  liable  to  pay  the  same ;  third, 
that  should  said  tax-payers  fail  for  sixty  days  to  pay  the  tax 
he  proceed  to  make  the  same  by  distress  and  sale  of  personal 
property,  and  that  he  advertise  and  sell  lands  as  by  law 
required. 

The  relief  demanded  respecting  the  entry  of  the  tax  upon 
the  tax  books  is  in  effect  that  the  treasurer  shall  comply 
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with  the  provisions  of  section  846  of  the  Code,  which  is  as 
follows :  "The  treasurer,  on  receiving  the  tax  book  for  each 
year,  shall  enter  upon  the  same  in  separate  columns,  opposite 
each  parcel  of  real  property,  or  person's  name  on  which  or 
against  whom  any  tax  remains  unpaid  for  either  of  the 
preceding  years,  the  year  or  years  for  which  such  delinquent 
tax  so  remains  due  and  unpaid."  This  duty  is  one  which  is 
renewed,  and  has  an  inception  every  year.  Whenever  a  new 
tax  book  comes  into  the  possession  of  the  treasurer  a  duty 
arises  to  enter  upon  it  the  taxes  remaining  unpaid  for  the 
previous  years. 

It  is  difficult  to  see  how  the  right  to  enforce  a  performance 
of  this  duty  can  be  barred  by  the  statute  of  limitations.  It 
is  quite  clear,  we  think,  that  it  cannot  be  barred  so  long  as 
the  right  to  enforce  the  collection  of  the  tax  exists.  This  tax 
was  voted  under  the  provisions  of  chapter  48,  Laws  of  the 
Twelfth  General  Assembly.  Under  section  3  of  this  act,  and 
the  averments  of  the  petition,  this  tax  became  due  and  col- 
lectible on  the  1st  day  of  January,  1869,  for  on  that  day,  the 
petition  alleges,  the  township  clerk  certified  to  the  clerk  of 
the  board  of  supervisors  a  list  of  said  tax  in  accordance  with 
the  provisions  of  chapter  48,  Laws  1868.  The  petition  fur- 
ther avers  that  the  treasurer  proceeded  to  the  collection  of 
said  tax,  and  between  the  month  of  November,  1868,  and 
March  1,  1869,  collected  about  the  sum  of  eight  hundred  dol- 
lars. Conceding,  then,  for  the  purposes  of  this  case,  that 
sub-division  3,  section  2529  of  the  Code,  applies  to  this  proceed- 
ing and  bars  the  action  to  compel  the  collection  of  the  tax  in 
three  years,  the  statute,  under  the  avermsnts  of  the  peti- 
tion, commenced  to  run  on  the  1st  day  of  March,  1869,  and 
the  action  would  have  been  barred  on  the  1st  day  of  March, 
1872.  On  the  17th  day  of  February,  1872,  chapter  2,  Laws 
1872,  took  effect. 

In  Harwood  v.  Case,  37  Iowa,  692,  which  was  a  proceeding 
for  a  writ  of  mandamus  to  compel  the  collection  of  the  tax 
now  in  controversy,  we  held  that  the  provisions  of  chapter  2, 
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Laws  1872,  apply  to  a  tax  voted  under  ohapter  48,  Laws  1868. 
Section  1,  chapter  2,  Laws  1872,  prohibits  county  treasurers 
and  township  collectors  from  collecting  any  tax  voted  in  aid 
of  a  railroad  under  chapter  102,  Laws  1870,  in  violation  of 
the  provisions  of  any  special  reservation  or  condition  inserted 
in  the  notices  calling  the  election,  or  contrary  to  any  contract, 
agreement  or  stipulation  in  writing  made  between  the  railroad 
company  to  be  benefited  by  the  tax  and  the  township,  town, 
or  city  authorities,  for  the  benefit  of  the  people.  Section  5 
of  this  chapter  provides  that  when  the  trustees  of  any  town- 
ship certify  to  the  county  treasurer  that  the  railway  company 
has,  in  all  respects,  complied  with  the  statutes,  and  with  all 
contracts  and  agreements  referred  to  in  section  2  of  the  act 
relative  to  such  tax,  and  is  entitled  thereto,  the  treasurer  shall 
give  sixty  days*  notice  thereof,  by  publication  in  some  news- 
paper published  in  the  county,  and  if  there  be  no  such  news- 
paper, by  posting  three  notices  in  the  township  from  which 
the  tax  is  collectible.  And  from  the  time  of  giving  such 
notice,  and  not  before,  the  tax  shall  become  delinquent. 

Chapter  50,  Laws  1872,  makes  the  provisions  of  the  chapter 
above  considered  applicable  to  a  tax  voted  under  chapter  48, 
Laws  1868.  The  running  of  the  statute  was  suspended  by 
chapter  2,  Laws  1872,  until  the  township  trustees  complied 
with  the  provisions  of  section  5  thereof.  The  township  tros- 
tees  refused  to  give  the  certificate  required  of  them,  and  this 
gave  rise  to  Harwood  v.  Quinby,  44  Iowa,  385,  in  which  the 
duty  to  execute  such  certificate  was  declared.  The  petition 
alleges  that  the  township  trustees  made  this  certificate  on  the 
14th  day  of  December,  1876,  and  the  defendant  gave  the  notice 
required  by  chapter  2,  Laws  of  1872,  which  was  completed 
March  8,  1877.  Then  the  duty  of  the  treasurer  to  collect 
this  tax  revived,  and,  if  the  statute  of  limitations  applies,  it 
then  began  to  run.  Chapter  10,  Laws  of  1872,  refers  to  taxes 
voted  under  chapter  102,  Laws  of  1870,  and  is  not  applicable 
to  this  case.  It  follows  that  the  action  is  not  barred  by  the 
statute  of  limitations. 
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n.  It  is  insisted  that  it  is  not  the  duty  of  the  defendant 
to  eirtend  this  tax  upon  the  tax  books  for  the  year  1877, 
s.  — : :  because  the  tax  h^s  never  been  entered  upon  the 

extensioii  on 

ux  book.  county  tax  book.  The  law  under  which  this  tax 
was  voted  provides  that,  if  a  majority  of  the  votes  polled  be 
for  taxation,  the  township  trustees  shall  at  once  determine 
the  per  centum  of  the  same,  and  cause  their  respective  clerks 
to  prepare  and  certify  to  the  clerk  of  the  board  of  supervisors, 
as  soon  as  practicable,  lists  of  the  same,  which  shall  be  an 
equal  percentage  on  the  taxable  property  in  such  township, 
but  shall  not  exceed  five  per  cent  on  the  assessed  value  of 
the  property  therein.  The  vote  in  question  was  had  on  the 
S9th  day  of  October,  1868.  The  petition  alleges  specifically 
that  all  the  requirements  of  this  statute  were  complied  with ; 
that  the  township  trustees  determined  the  per  cent  of  said  tax 
to  be  five  per  cent  on  the  assessed  valuation  of  the  township, 
and  ordered  the  clerk  of  said  township  to  certify  a  list  of  said 
tax  at  said  rate  to  the  clerk  of  the  board  of  supervisors ;  that 
the  township  clerk,  about  the  first  day  of  January,  1869,  cer- 
tified to  the  clerk  of  the  board  of  supervisors  a  list  of  said  tax, 
in  accordance  with  said  trustees'  order ;  that  the  clerk  of  the 
board  of  supervisors  delivered  said  tax  list  to  the  county 
treasurer. 

It  is  now  urged  that  this  tax  cannot  be  extended  upon  the 
books  as  unpaid  taxes  of  previous  years,  and  consequently 
cannot  be  collected,  because  it  was  not  originally  entered  upon 
the  county  tax  book  for  the  year  1808.  The  law  nowhere 
requires  this  to  be  done.'  The  law  requires  that  the  county 
tax  list  shall  be  delivered  by  the  clerk  of  the  board  of  super- 
visors to  the  treasurer  by  the  first  Monday  in  November. 
This  tax  was  not  voted  until  the  29th  day  of  October,  and  it 
was  not  certified  to  the  clerk  of  the  board  of  supervisors  imtil 
the  January  following.  We  cannot  hold,  in  the  absence  of 
any  provision  upon  the  subject,  that  the  validity  of  this  tax 
depends  upon  its  being  extended  upon  the  county  tax  book 
lor  the   current  year.     In  Chicago,    Dubuque    dt  Minnesota 
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Railroad  Company  v.  Olmstead,  46  Iowa,  316,  apparently 
relied  upon  by  appellant,  it  did  not  appear  from  the  petition 
that  any  list  of  the  taxes  had  been  placed  in  the  treasurer's 
hands.  The  point  whether  the  treasurer  would  be  authorized 
to  proceed  upon  a  tax  list  made  out  by  the  township  clerk 
and  furnished  to  the  treasurer  by  the  clerk  of  the  board  of 
supervisors  was  not  involved  in  that  case. 

III.  It  is  claimed  that  the  defendant  is  imder  no  obliga- 
tion to  extend  this  tax  upon  the  tax  list  for  1877,  nor  to  col- 

3 . .  lect  the  same,  because  it  is  not  averred  in  the 

wanant.  petition  that  the  clerk  of  the  board  of  supervisors 
attached  to  the  list  a  warrant  requiring  the  treasurer  to  col- 
lect the  taxes  therein  levied.  The  provision  requiring  such 
warrant  is  contained  in  section  748  of  the  Revision,  and 
applies  to  the  general  county  tax  list  required  to  be  delivered 
to  the  treasurer  by  the  first  Monday  in  November.  No  such 
provision  is  made  respecting  the  tax  in  question.  The  law 
under  which  the  tax  was  voted  provides  "that  so  soon  as  such 
tax  lists  are  prepared  the  tax  herein  provided  for  shall  be 
due  and  collectible  in  the  same  manner  as  the  county  tax  is 
collected,  and  it  shall  be  the  duty  of  the  treasurer  of  the 
county  to  proceed,  by  himself  or  deputy,  to  collect  the  same 
and  to  pay  it  into  the  treasury  of  such  county. "  The  tax  list 
and  the  law  confer  upon  the  treasurer  all  the  authority  he 
requires,  and  impose  the  duty  of  proceeding  to  collect. 

The  provision  that  the  tax  shall  be  due  and  coUectible  in 
the  same  manner  as  other  county  tax  is  collected,  refers  to 
the  means  to  be  adopted  to  obtain  payment,  and  not  to  the 
precedent  steps  necessary  to  constitute  a  legal  tax  or  author- 
ize its  collection.  The  above  discussion  disposes  of  all  the 
objections  which  require  separate  notice.  The  petition  seta 
forth  suflScient  grounds  for  the  relief  demanded. 

The  demurrer  was  properly  overruled. 

Affibhed. 
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Pabkinson  v.  Pabeeb. 

1.  Banum^ei :  action  against  assessor.  A  tax- payer  cannot  recover  dam- 
ages against  an  assessor  for  over-assessment  of  his  property,  unless  he 
shows  that  such  assessment  was  made  maliciously.  The  fact  that  the 
tax-payer  swore  to  a  list  of  property  submitted  by  him  would  not 
affect  the  liability  of  the  assessor  for  making  the  assessment  greater 
than  the  amount  fixed  by  the  tax-payer. 

2. : :  BOARD  OF  equalization.    The  failure  of  the  tax -payer 

to  appear  before  the  board  of  equalization  and  applv  for  a  reduction 
of  his  assessment,  or  the  refusal  of  the  board  to  reduce  it,  would  not 
excuse  the  assessor  for  malicious  wrong-doing. 

i.  Juror :  non- residence.  The  non- residence  of  a  juror  cannot  be  estab- 
lished by  the  affidavit  of  a  person  who  swore  he  heard  the  Juror  say 
he  was  not  a  resident  of  the  State. 

Appeal  from  Clinton  District  Court 
Wednesday,  June  12, 

In  1871  the  defendant  was  assessor  in  Bloomfield  town- 
ship, Clinton  county,  and  as  such  assessed  to  the  plaintiff,  a 
citizen  of  that  township,  about  nine  thousand  dollars  of  prop- 
erty, which  the  plaintiff  avers  was  about  eight  thousand  five 
hundred  dollars  more  than  he  had,  and  the  plaintiff  further 
avers  that  the  wrongful  assessment  was  vnlfuUy  and  mali- 
ciously made  by  the  defendant,  and  that  by  reason  of  the 
wrong  therein  done  he  was  compelled  to  pay  taxes  on  more 
property  than  he  ought,  and  that  he  sustained  damages  in  the 
sum  of  three  hundred  dollars,  for  which  sum  he  asks  judg- 
ment. 

The  defendant  denied  all  malice,  averred  that  the  plaintiff 
refused  to  make  out  a  list  of  his  property,  and  that  he 
assessed  him  according  to  the  best  of  his  information.  He 
further  averred  that  the  plaintiff  had  knowledge  of  the  assess- 
ment before  the  first  Monday  of  May  following,  when  he 
might  have  appeared  before  the  board  of  equalization  and  had 


Digitized  by  LjOOQIC 


668  8UPBEME  COUBT  OP  IOWA, 

Parkinson  ▼.  Fkrker. 

the  assessment  corrected,  and  that  he  neglected  to  so  appear. 
There  was  a  trial  by  jury,  and  verdict  for  the  plaintiff  for  two 
hundred  and  eighty  dollars.     Defendant  appeals. 

Kirke  W.  Wheeler,  for  appellant. 

W.  E.  LeJingweU,  for  appellee. 

Adams,  J. — ^I.  The  court  gave  an  instruction  which  con- 
tained these  words :  "To  authorize  a  recovery  you  must  be 
satisfied  that  the  assessment  made  was  too  large  either  in  the 
amount  of  property  or  the  value  thereof."  The  defendant 
complains  of  this  instruction  upon  the  ground  that  there  is  no 
allegation  in  the  petition  that  the  plaintiff  was  assessed  for  a 
greater  amount  of  property  than  he  owned,  but  only  that  his 
property  was  assessed  at  a  greater  value  than  it  should  have 
been.  The  precise  language  of  the  petition  upon  this  point 
is  in  these  words :  "The  defendant,  disregarding  his  duty, 
and  in  violation  thereof,  did  wilfully,  maliciously  and  falsely 
assess  his  property  to  the  value  of  about  nine  thousand  dol- 
lars, or  about  eight  thousand  five  hundred  dollars  more  than  he 
really  had."  The  first  clause  might  bear  the  construction 
contended  for  by  defendant,  but,  taking  the  averment  alto- 
gether, it  appears  to  us  that  the  charge  is  that  the  plaintiff 
was  over-assessed  as  to  amount  rather  than  value,  and  that 
the  defendant's  objection  is  not  well  taken. 

II.  The  court  gave  an  instruction  in  these  words :  "It  was 
the  legal  duty  of  the  plaintiff  to  assist  the  defendant  as 
1.  DAMAOKs:  assessor  in  making  out  a  list  of  his  property  for 
ftMesspr.^^  "  the  purposes  of  assessment,  and  to  make  oath  or 
affirmation  to  its  correctness,  and  if  he  did  so  do  it  would,  for 
the  purposes  of  this  suit,  be  deemed  to  be  correct,  and  the 
burden  of  proof  would  be  on  the  defendant  to  show,  if  he  so 
desired,  that  it  was  incorrect  in  fact ;  but  even  if  this  was  not 
done  by  the  plaintiff,  either  through  neglect  or  refusal,  it  would 
not  justify  or  excuse  the  defendant  in  maliciously  makmg  an 
over-assessment,  but  would  only  authorize  him  to  make  the 
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assessment  according  to  the  best  information  he  could  get 
from  other  sources ;  but  his  duty  is  to  so  make  it — ^that  is, 
according  to  the  best  information  he  could  obtain,  and  not 
captiously,  wantonly  or  maliciously."  The  defendant  com- 
plains of  this  instruction  so  far  as  it  asserts  that  if  the  plain- 
tiff made  oath  or  afl&rmation  to  a  list  of  property  it  would, 
for  the  purposes  of  this  suit,  be  deemed  to  be  correct,  and  the 
burden  of  proof  would  be  upon  the  defendant,  if  he  so  desired 
to  show  that  it  was  incorrect  in  fact.  //  The  issue  in  the  case 
is  not  as  to  whether  the  defendant  over-assessed  the  plaintiff, 
but  whether  he  did  so  maliciously,  and  the  court  expressly 
told  the  jury  in  an  instruction  that  the  defendant  would  not 
be  liable  for  any  mere  error  in  judgment,  but  only  in  case  he 
over-assessed  the  plaintiff  maliciously.  /  It  was  incumbent 
upon  the  plaintiff  to  show,  not  only  th'at  he  had  been  over- 
assessed  by  the  defendant,  but  that  it  had  been  done  mali- 
ciously. If  the  plaintiff  presented  to  the  defendant,  as  assessor, 
a  list  of  his  property  under  oath,  and  the  defendant  assessed 
to  him  a  greater  amount  of  property,  according  to  the  doctrine 
of  the  instruction  that  would  be  prima  facie  wrong.  But 
suppose  we  should  conclude  that  the  court  erred  in  this 
respect,  was  the  plaintiff  prejudiced?  The  plaintiff's  case 
was  not  made  out  by  showing  that  the  assessment  was  wrong. 
He  could  recover  only  upon  showing  that  the  defendant  knew 
it  to  be  wrong  when. he  made  it,  and  this  involved  a  showing 
of  something  more  than  that  the  defendant  knew  it  to  be 
greater  than  the  plaintiff's  sworn  list,  for  he  might  and  should 
have  made  it  greater  if  he  discovered  other  property. 

Under  the  issues,  instructions  and  verdict  we  must  assume  . 
that  it  was  proven  that  the  defendant  knew  that  the  assess- 
ment was  wrong  when  he  made  it.  If  it  was  so  proven 
it  appears  to  us  that  the  question  as  to  the  prima  facie  cor- 
rectness of  the  plaintiff's  list  is  of  no  consequence.  The 
plaintiff  claims  that  he  presented  a  sworn  list ;  that  defend- 
ant, without  discovering  any  omissions  or  suppodng  that  he 
had  discovered  any,  added  a  large  amount  of  property.     If 
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he  did  this  he  would  have  been  equally  guilty  if  the  plaintiff's 
list  had  not  been  sworn  to.  The  fact,  then,  that  it  was  sworn 
to  (if  such  was  the  fact)  was  of  no  advantage  to  the  plaintiff, 
even  upon  the  theory  of  the  instruction.  We  think,  therefore, 
t'mt  the  defendant  has  no  ground  of  complaint. 

III.  But  defendant   contends  that  if   plaintiff   appeared 

before  the  board  of  equalization,  and  they  refused  to  make  the 

8. — : :  correction,  his  damage  was  caused  by  their  re- 
board  of  .  .      "^ 
eqoauzation.     fusal ;  and  if  he  failed  to  appear  his  damage  was 

caused  by  his  own  negligence.  To  this  it  is  sufficient  to  say 
I  that  if  defendant  over-assessed  plaintiff  maliciously,  and  plain- 
'  tiff  failed  to  appear  before  the  board,  merely  because  he  did 

not  know  that  he  was  over-assessed,  the  defendant  should  not 
.  be  allowed  to  escape  the  consequences  of  his  malicious  act. 

The  jury  was  virtually  so  instructed.     No  evidence  is  brought 

up,  and  every  presumption  must  be  entertained  in  favor  of  the 

verdict. 

IV.  A  question,  however,  is  made  by  the  defendant  as  to 
the  burden  of  proof.  The  court  instructed  the  jury  that  "if 
the  plaintiff  knew  of  the  action  of  the  defendant  in  relation  to 
the  assessment,  and  of  which  he  now  complains,  in  time  to 
have  protected  himself  against  its  consequences  by  the  exer- 
cise of  reasonable  diligence,  and  that  he  then  negligently  or 
wilfully  failed  to  do  anything  to  that  end,  he  cannot  recover 
any  damages  in  the  premises  that  he  might  have  protected 
himself  against.  The  burden  of  proof  to  establish  this  defense 
is  upon  the  defendant,  and  he  must  do  so  by  a  preponderance 
of  evidence."  The  defendant  contends  that  the  burden  was 
upon  the  plaintiff  to  show  that  he  did  not  contribute  to  his 
injury  by  negligently  failing  to  protect  himself.  In  our  opin- 
ion the  instruction  was  quite  favorable  enough  for  the  defend- 
ant. When  a  person  does  another  an  intentional  injury  we 
do  n^t  think  he  can  require  the  person  injured,  as  a  condition 
of  rorovery,  to  prove  that  he  could  not  have  avoided  or  lim- 
ited the  injury. 
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Y.     The  defendant  claims  that  one  of  the  jurors  was  a 
3.  jimoR:        non-resident  of  Iowa,  of  which  fact  he  was  igno- 

ion.re8idence.    j^^^   g^^   jj^^   ^^jj^^  ^f   jj^^j        rjjj^   ^^jy  evidence    of 

the  non-residence  of  the  juror  consists  of  certain  aflBdavits  to 
the  effect  that  the  affiants  heard  the  juror  say  he  was  a  non- 
resident. The  affidavits  are  open  to  the  objection  of  being 
merely  hearsay  evidence,  so  far  as  the  fact  of  non-residence  is 
concerned.  They  can  be  regarded  only  as  establishing  the  fact 
that  the  juror  said  he  was  a  non-resident,  which  mere  state- 
ment, regardless  of  its  truth,  would  of  course  be  insufficient 
to  justify  us  in  setting  aside  the  verdict. 
We  think  the  case  should  be 

Affirmed. 


The  State  v.  Wells. 

1.  Crimiiud  Law  :  seduction  :  corboboration  of  witness.  A  party  can- 
not be  convicted  of  seduction  upon  the  testimony  of  the  prosecuting 
witness,  unless  she  be  corroborated  by  other  evidence  tending  «to 
connect  him  with  the  commission  of  the  offense.  Circumstances 
stated  which  were  held  to  be  corroborative. 


:  :  pretious  CHASTE  CHARACTER.    A  presumption  obtains 

in  favor  of  the  previous  chaste  character  of  the  prosecuting  witness, 
and  all  evidence  of  improper  conduct  after  the  time  of  the  alleged 
seduction  is  inadmissible. 

:  :  BURDEN  OP  PROOF.    In  assailing  the  previous  chaste 

character  of  the  prosecuting  witness  the  defendant  must  not  only 
produce  such  evidence  as  would  raise  a  reasonable  doubt  of  chastity, 
but  such  as  would  overcome  the  presumption  of  law  in  its  favor  by 
a  fair  preponderance. 

Appeal  from  Polk  District  Court. 
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Wednesday,  June  12. 

The  defendant  was  indicted,  tried  and  convicted  for  seduc- 
tion.   He  was  sentenced  to  imprisonment  in  the  penitentiary 
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for  two  years,  and  appeals  to  this  court  for  a  reversal  of  the 
judgment  against  him. 

Finch  d  Sickmon,  and  Bancroft,  Given  d  DrabeUe,  for  appel- 
lant. 

J.  F.  McJunkin,  Attorney  Oeneral,  for  the  State. 

RoTHBocK,  Ch.  J. — I.  The  court  instructed  the  jtuy  that, 
"If  a  man  ravish  and  carnally  know  a  woman  by  force  and 
against  her  will,  he  is  guilty  of  rape,  and  not  seduction." 

It  is  urged  that  the  verdict  is  contrary  to  the  evidence, 
because  the  complaining  witness  testified  that  the  defendant 
first  had  criminal  intercourse  with  her  by  force  and  against 
her  will.  It  is  true  she  did  so  state  while  testifying  as  a  wit* 
ness,  but  again  she  frequently  stated  that  she  was  unwilling, 
but  finally  yielded  to  his  embraces  by  reason  of  his  promises 
of  marriage.  Taking  all  her  testimony  with  the  surrounding 
circumstances,  including  the  place  where  the  alleged  guilty  act 
was  consummated,  and  the  conduct  of  the  parties  before  and 
after  the  act,  which  we  need  not  repeat,  we  think  the  joiy 
were  fairly  warranted  in  finding  that  the  crime,  if  any  was 
committed,  was  not  rape. 

n.  The  court  properly  instructed  the  jury  that  the  defend- 
1.  cRiMiiTAL      ant  could  not  be  convicted  upon  the  testimony  of 

law  •    AA(lnC> 

tion:  corrob-    the  prosccutiug  witucss,  "uulcss  she  be  corrobo- 
witnesB.  rated  by  other  evidence  tending  to  connect  him 

with  the  commission  of  the  offense." 

Coimsel  for  appellant  claim  that  there  was  no  sufficient 
corroboration  to  justify  the  verdict.  A  careful  examination  of 
the  evidence  satisfies  us  that  this  objection  is  not  well  taken. 
It  is  abundantly  shown,  aside  from  the  testimony  of  the  com- 
plaining witnesses,  that  at  the  time  of  the  alleged  seduction 
the  parties  had  entered  into  a  marriage  engagement.  That 
such  a  relation  existed  is  conceded.  It  further  appears  that 
she  was  delivered  of  a  child  at  the  usual  time  after  the  alleged 
intercourse,  and  that  about  the  time  the  child  was  begotten 
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the  defendant  was  a  constant  visitor  at  her  father's  house, 
where  she  resided,  and  was  frequently  and  at  stated  times 
alone  with  her  far  into  the  night.  In  addition  to  this,  it  does 
not  appear  that  at  that  time  she  had  any  other  male  com- 
pany. Taking  into  consideration  all  these  circumstances,  we 
are  not  prepared  to  say  that  the  jury  were  not  warranted  in 
finding  that  corroboration  was  sufficient.  The  court,  in  its 
fifth  instruction  to  the  jury,  called  attention  to  these  circum- 
stances as  proper  corroboration,  and  in  this  we  think  there 
was  no  error. 

III.  The  statute  provides  that  in  order  to  constitute  the 
crime  the  woman  must  have  been  of  previously  chaste  char- 
acter. 

It  is  claimed  the  defendant  should  have  been  acquitted 
because  it  was  shown  in  evidence  that  the  prosecutrix,  at  and 

2 . .    before  the  alleged  seduction,  was  not  of  chaste 

cha^tS"^  character.  Considering  the  presimiption  of  chastity 
chanicter,  ^i^ch  obtaius  in  cases  of  this  character,  in  con- 
nection with  the  testimony  of  a  large  number  of  witnesses 
showing  her  reputation  for  chastity  to  have  been  good,  we 
think  the  jury  were  warranted  in  finding  that  her  character 
was  pure,  notwithstanding  the  evidence  as  to  seeming  unchaste 
and  improper  acts.  And  here  we  may  say  that  the  court  did 
not  err  in  excluding  all  evidence  as  to  her  improper  acts  and 
conduct  after  the  time  when  the  alleged  seduction  occurred. 
The  statute  is  explicit.  It  is  the  previous  chaste  character 
only  which  is  in  issue. 

rV.  The  defendant  asked  the  court  to  instruct  the  jury  as 
follows : 

"1.  That  in  all  criminal  cases  the  defendant  is  entitled  to 
the  benefit  of  any  and  all  reasonable  doubts,  and  that  such 

3. — : :  doubts  cxtcud  to  cach  and  all  of  the  material 

proof.  ingredients  necessary  to  be  shown  by  the  State  in 

order  to  constitute  the  offense  charged,  and  that  in  all  crimi- 
nal prosecutions  for  seduction  the   chaste  character  of  the 
woman  alleged  to  have  been  seduced  is  a  material  ingredient. 
Vol.  XLvm — 48 
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and  is  directly  in  issue ;  and,  therefore,  if  you,  as  jurors,  have 
a  fair  and  reasonable  doubt  of  the  chaste  character  of  Carrie 
M.  Fisher  prior  to  the  time  of  the  alleged  seduction  by  the 
defendant,  then  the  defendant  is  entitled  to  the  benefit  of  such 
doubt,  and  you  should  acquit  him." 

This  instruction  was  refused.  The  court  on  its  own  motion 
instructed  that  if,  upon  the  whole  evidence,  there  was  a  reason- 
able doubt  of  the  guilt  of  the  defendant  he  should  be  acquit- 
ted.     Another  instruction  was  given  in  these  words : 

"Every  woman  is  by  the  law  presumed  to  be  of  chaste  char- 
acter until  the  contrary  is  proven,  and  in  a  prosecution  for 
seduction  the  woman  alleged  to  have  been  seduced  is  pre- 
sumed to  have  been  of  chaste  character  prior  to  her  alleged 
seduction,  and  the  burden  of  overcoming  this  presumption  is 
upon  the  defendant,  and  to  do  this  he  must  by  a  preponder- 
ance of  evidence  establish  that,  prior  to  the  time  of  her 
alleged  seduction,  she  was  a  woman  of  unchaste  character." 

The  instruction  asked  was  directed  to  a  reasonable  doubt 
of  the  chaste  character  of  the  prosecutrix,  and  because  it  was 
thus  limited  it  was  properly  refused.  It  was  also  correctly 
refused  because  the  instruction  given  by  the  court  that  the 
chaste  character  of  the  prosecutrix  was  presumed,  and  the 
burden  was  on  the  defendant  to  overcome  the  presumption, 
was  not  erroneous.  Andre  v.  The  State,  5  Iowa,  389;  State 
V.  Shean,  32  Id.,  88. 

We  have  frequently  held  that  where  insanity  is  sought  to 
be  established  as  an  excuse  for  a  criminal  act,  the  presump- 
tion of  sanity  must  be  overcome  by  a  preponderance  of  evi- 
dence. See  State  v,  Bruce,  630,  ante;  and  as  applied  to  the 
defense  of  alibi  see  State  v.  Henry,  403,  ante;  and  State  v.  North- 
rup,  583,  ante.  Upon  the  same  principle  it  was  necessary  for 
the  defendant  not  merely  to  produce  such  evidence  as  would 
raise  a  reasonable  doubt  of  chaste  character,  but  such  as 
would  overcome  the  presumption  of  law  by  a  fair  preponder- 
ance. 
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rV.  One  of  the  grounds  of  the  motion  for  a  new  trial  was 
newly  discovered  evidence.  Two  affidavits  were  filed  in  sup- 
port of  the  motion,  one  setting  forth  that  one  Eay  stated  to 
affiant  that  he  had  arranged  with  the  prosecutrix  to  spend  an 
evening  with  her  at  her  home,  and  the  other  that  said  Eay 
told  affiant  that  he  had  criminal  intercourse  with  her  before 
the  alleged  seduction. 

No  one  testifies  that  he  believes  what  Bay  stated  was  the 
truth,  nor  that  Ray  would  so  testify  if  a  new  trial  should  be 
granted.  Such  a  showing  as  is  here  made  would  not  be  suffi- 
cient for  the  continuance  ot  a  cause,  and  much  less  for  a  new 
trial. 

V.  A  number  of  other  exceptions  were  taken  to  the  instruc- 
tions given  by  the  court  to  the  jury,  and  to  the  refusal  to  give 
instructions  asked.  A  careful  examination  of  these  excep- 
tions, as  well  as  of  the  whole  record,  leaves  us  satisfied  that 
no  prejudicial  error  occurred  upon  the  trial  in  the  court  below. 

Having  passed  upon  what  seems  to  us  to  be  the  material 
questions  in  the  case^  we  conclude  that  the  judgment  must  be 

Affibmbd. 


The  City  of  Indepbndbnob  v.  Purdy, 

1.  Pnetiee:  cbbtifioatb  o7  judob:  appeal.  The  certificate  of  the 
trial  judge,  contemplated  by  section  3173  of  the  Code,  must  be  made 
before  the  adjournment  of  the  term  at  which  the  judgment  is  ren- 
dered. 

Appeal  from  Buchanan  Circuit  Court. 
Wednesday,  June  12. 
The  amount  in  controversy  in  this  action^  as  sliown  by  the 
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*  pleadings,  is  less  than  one  hundred  dollars.     A  demurrer  to 
the  answer  was  sustained.     Defendant  appeals. 

James  Jamison  and  Lake  <t  Harmon,  for  appellant. 

E.  Haines,  for  appellee. 

RoTHBOCK,  Ch.  J. — The  appellee  moves  to  dismiss  the 
appeal,  because  the  certificate  required  by  section  3173  of  the 
1.  PBACTicKi  Code  was  not  made  at  the  time  of  the  rendition 
judge:  appeal,  of  the  judgment,  and  not  until  after  the  adjourn- 
ment of  the  term  of  court  at  which  the  judgment  was  ren- 
dered. 

The  motion  must  be  sustained.  The  record  shows  that 
the  demurrer  was  sustained  on  the  28th  day  of  February, 
1878.  The  defendant  excepted,  and  was  granted  leave  to 
amend  his  answer.  It  is  further  shown  that  special  findings 
in  writing,  and  a  certificate  of  the  judge  that  the  demurrer 
involved  "a  principle  of  law  that  it  is  desirable  to  have  the 
opinion  of  the  Supreme  Court,"  was  filed  March  6, 1878.  An 
amended  certificate  was  filed  on  the  9th  day  of  March,  1878, 
setting  forth  the  principles  of  law  on  which  it  was  desirable 
to  have  the  opinion  of  this  court.  It  is  conceded  that  the 
court  below  adjourned  the  term  on  the  28th  day  of  February, 
1878. 

The  appellant  files,  with  his  argument  in  reply,  a  certificate 
of  the  judge  setting  forth  that  the  findings  of  fact  and  law, 
and  the  certificate,  were  made  as  soon  as  could  be  done  conve- 
niently after  the  tenn. 

This  certificate  is  no  part  of  the  record  in  the  court  below. 
It  was  made  long  after  the  cause  was  disposed  of  there,  and 
is,  therefore,  not  a  part  of  the  proceedings.  Under  the  rule 
announced  in  Ba/rile  v.  The  City  of  Des  Moines,  37  Iowa,  635, 
we  cannot  consider  it. 

Counsel  for  appellee  stipulated  in  writing  to  waive  a  tran- 
seript  and  submit  the  cause  upon  appellant's  abstract,  but 
r^served  the  right  to  move  for  a  dismissal  of  the  appeaL 
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Afterward  it  was  deemed  necessary,  to  properly  present  the 
motion,  that  there  should  be  a  transcript  and  an  additional 
abstract,  which  appellee  has  filed.  We  think,  in  view  of  the 
stipulation,  and  in  the  further  view  that  appellee  is  insisting 
upon  a  technical  riglit  which  we  feel  bound  to  concede  to  it, 
the  costs  of  the  transcript  and  the  additional  abstract  should 
be  taxed  to  app3llee,  and  it  is  so  ordered. 
The  motion  to  dismiss  the  appeal  is 

Sustained. 


The  State  v.  Ditton. 


1.  Criminal  Law:  evidence:  largbnt.  Testimony  showing  that  other 
stolen  property  than  that  alleged  in  the  indictment  to  liave  been 
stolen  was  found  in  the  possession  of  defendant  is  admissible,  not  for 
the  purpose  of  proving  defendant  guilty  of  another  offense,  but  to 
connect  him  with  the  larceny  charged. 

Appeal  from  Buchanan  District  Court. 

Wednesday,  June  12. 

Dependant  was  convicted  of  grand  larceny  and  sentenced 
to  confinement  in  the  penitentiary  for  two  years  and  eight 
months.     He  now  prosecutes  his  appeal  in  this  court. 

Brucka/rt  d  Ney,  for  appellant. 

J.  F.  McJunkin,  Attorney  General,  for  the  State. 

Beck,  J. — ^I.  The  property  described  in  the  indictment,  a 
horse,  buggy  and  harness,  was  stolen  from  the  bam  of  the 
owner  in  the  night  of  the  15th  of  August,  1877.  The  next 
day,  at  nine  o'clock  a.  m.,  defendant  was  seen  by  a  lad  in  an 
unfrequented  spot  in  the  woods  or  brush,  sitting  upon  the 
ground  apparently  as  if  he  had  just  awakened  from  sleep. 
Near  by  was  the   stolen  property,  the   horse   tied   to   the 


Digitized  by  VjOOQIC 


678-  SUPREME  COURT  OF  IOWA, 

The  State  v.  Ditton. 

buggy.  Defendant  was  afterward  found  by  others  near  the 
property,  and  was  finally  arrested.  He  made  statements  to 
the  effect  that  he  had  been  pursumg  two  men  who  had  stolen 
com,  and  that  he  had  found  the  stolen  horse  and  buggy  in 
the  woods,  and  had  been  in  pursuit  of  the  thieves.  He  was 
without  his  coat,  and  stated  that  he  had  left  it  in  a  church 
not  far  away.  A  bucket,  basket,  some  crackers,  cheese  and 
tobacco  were  found  in  the  buggy.  A  coat  which  he  admitted 
to  be  his  was  found  in  the  church,  and  in  one  of  the  sleeves 
was  a  box  of  cigars. 

The  State  was  allowed  to  prove,  against  defendant's  objec- 
tion, that  a  store  within  fifty  feet  of  the  bam,  from  which 
1.  CRIMINAL  the  property  had  been  taken,  was  on  the  same 
larceny.  night  entered,  and  the  bucket,  basket  and  other 

articles  found  in  the  buggy  when  discovered,  and  the  box  of 
cigars  found  in  the  sleeve  of  defendant's  coat,  had  been  taken 
therefrom.  The  admission  of  this  testimony  is  insisted  upon  as 
being  erroneous,  for  the  reason  that  the  commission  of  another 
crime  could  not  be  shown  for  the  purpose  of  convicting  defend- 
ant of  the  oflfense  charged  in  the  indictment.  But  the  testimony 
was  not  introduced  for  the  purpose  of  establishing  a  burglarj- 
or  larceny  of  the  basket,  cigars  and  other  property.  It  was 
to  connect  defendant  with  the  larceny  of  the  horse  and  buggy. 
He  claimed  to  have  been  in  pursuit  of  the  thief,  and  not  to 
have  taken  the  property  himself,  and  that  he  had  left  his  coat 
in  the  church.  With  it  was  found  a  box  of  cigars,  which  was 
taken  on  the  same  night  the  horse  and  buggy  were  stolen, 
from  a  neighboring  store.  This  would  establish  the  untruth- 
fulness of  his  statements  touching  the  pursuit  of  the  thiet 
and  connect  him  with  the  larceny. 

II.  The  defendant  offered  to  file  a  written  statement,  being 
in  effect  an  admission  that  the  property  had  been  stolen,  but 
denying  that  he  was  guilty  of  the  larceny.  The  court  rightly 
rejected  the  paper.  The  admission  was  not  required  by  the 
State,  and  the  declaration  of  his  innocence  was  not  admissible 
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in  defendant's  behalf.     It  was  utterly  incompetent  for  any 
purpose. 

m.  The  fourth  and  fifth  instructions  given  to  the  jury  are 
complained  of  by  defendant.  The  fourth  directs  the  jury 
that  the  possession  by  defendant  of  the  box  of  cigars  stolen 
at  the  same  time  and  place  with  the  horse  and  buggy  might 
be  considered  to  connect  defendant  with  the  larceny ;  the  fifth, 
that  the  presence  of  defendant  at  the  place  where  the  property 
was  found,  and  his  possession  thereof,  unexplained,  tended  to 
show  defendant's  guilt.  These  instructions  are  clearly  correct, 
and  applicable  to  the  evidence  in  this  case. 

Affibmed* 


Keniston  v.  Hewitt  et  al. 

1.  Jnrifldiotion :  ce^tiokari  :  ciRCcrr  court.  Section  162  of  the  Code 
conferB  upon  the  Circuit  Court  exclusive  Jurisdiction  in  certiorari  in 
civil  matters. 

Appeal  from  Montgomery  District  Court. 

Thursday,  June  13, 

The  plaintiflf,  upon  application,  caused  to  be  issued  from 
the  District  Court  of  Montgomery  county  a  writ  of  cerHora/riy 
directed  to  the  defendants,  for  the  purpose  of  testing  the  legal- 
ity of  their  proceedings  in  relation  to  the  alteration  of  a  pub- 
lic road,  to  which  the  defendants  made  answer  and  return. 
Afterward  they  filed  a  motion  asking  the  court  to  dismiss  the 
action,  upon  the  ground,  among  others,  that  only  the  Circuit 
Court  has  jurisdiction  in  the  supervision  of  inferior  courts, 
tribunals  and  officers,  in  civil  matters,  to  correct  and  prevent 
abuses  such  as  is  claimed  in  this  action.  The  court  sustained 
the  motion.     The  plaintiff  appeals. 
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W.  M.  Wrighty  for  appellant. 

McPherson  dt  Scott,  for  appellees. 

Adams,  J. — The  question  in  this  case  is  as  to  whether  the 
Circuit  Court  has  exclusive  jurisdiction  in  certiorari  in  civil 
TioN*"Siii-  niatters.  The  defendants  claim  that  a  compari- 
rari^circait  g^^  ^f  sectious  161  and  162  of  the  Code  will  show 
that  it  has.  The  former  section  provides  that  the  District 
Court  shall  have  general  supervision  over  all  inferior  courts 
and  officers  in  criminal  matters,  to  prevent  and  correct  abuses 
where  no  other  remedy  is  provided ;  and  the  latter  section 
provides  that  the  Circuit  Court  shall  have  general  supervision 
of  all  inferior  courts  and  officers  in  civil  matters,  to  prevent 
and  correct  abuses  where  no  other  remedy  is  provided.  It 
will  be  observed  that  it  is  not  expressly  provided  that  the 
jurisdiction  of  either  court  shall  be  exclusive  in  respect  to 
such  general  supervision.  But  the  jurisdiction  of  the  District 
Court  in  such  general  supervision  in  crimininal  matters  is, 
doubtless,  exclusive,  and  we  think  that  section  162  should  be 
regarded  as  conferring  upon  the  Circuit  Court  similar  jurisdic- 
tion in  general  supervision  in  civil  .matters. 

It  is  true  it  is  provided  in  section  3217  of  the  Code  that  the 
writ  of  certiorari  may  be  granted  by  the  District  or  Circuit 
Court,  and  that  the  defendant  shall  certify  to  the  court  from 
which  the  writ  issues.  But  this  cannot  mean  that  the  writ 
may  be  granted  by  either,  indiscriminately,  in  both  criminal 
and  civil  matters.  Such  a  construction  would  render  nugatory 
the  provisions  above  referred  to,  as  contained  in  sections  161 
and  162.  It  must  mean  that  the  writ  may  be  granted  by 
either  court,  but  within  the  jurisdiction  of  the  court,  as 
defined  by  section  161  or  162. 

Affibmed. 
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Mallory  V.  Montgomery  County. 


plaintifl*  for  the  coustmction  of  a  bridge  of  less  than  the  width  pro- 
vided by  statute  would  not  affect  plaintill's  right  of  action  on  the 
contract. 

Appeal  from  Mills  Circuit  Court, 

Thursday,  March  18,  1875. 

The  plaintifif's  petition  alleges  in  the  first  count  that  in  the 
month  of  February,  1868,  the  defendant  entered  into  a 
written  contract  with  one  N.  E.  Snodgrass  for  the  construc- 
tion of  a  bridge  across  the  Middle  Nodaway  river,  near 
Villisca,  for  the  sum  of  fourteen  hundred  and  twenty-five 
dollars ;  that  on  the  8th  day  of  April,  1869,  said  Snodgrass 
sold  and  transferred  by  writing  his  interest  in  said  contract  to 
the  plaintiff ;  that  about  said  last  named  date  the  defendant 
consented  to  a  change  in  the  construction  of  said  bridge,  and 
to  the  assignment  of  the  contract  for  erecting  same  to  the 
plaintiff ;  that  said  written  contract  is  lost ;  that  the  bridge 
was  to  be  built  of  pine  timber  and  lumber ;  was  to  be  a  pile 
bridge,  ninety-six  feet  long,  and  of  three  spans,  sixty  feet, 
twenty  feet  and  sixteen  feet  respectively,  and  the  contract 


!•  Oontnet:  ratification:  board  of  bupbryisors.    Where  the  board  of  iS  m, 

supervisors  had,  in  their  individual  capacity,  consented  to  a  change -^-^ 

in  a  contract  for  the  construction  of  abridge,  and  after  the  bridge  ^  ^7 

was  completed  appointed  a  committee  to  examine  the  same,  with  "      "* 

power  to  accept  or  reject  it,  TuAd,  that  the  appointment  of  the  com- 
mittee with  the  powers  indicated,  and  a  subsequent  qualified  accept- 
ance by  the  board,  did  not  amount  to  a  ratification  of  the  change  in 
the  contract. 

2.  :  :  .    The  acceptance  of  the  bridge  by  the  board 

being  a  condition  of  payment  therefor,  when  they  accepted  it  upon 
the  condition  that  the  contractor  would  take  a  specified  sum  for  his 
work,  the  limitation  of  his  recovery  to  that  amount  could  not  be 
made  to  depend  upon  his  receiving  it  in  full  satisfaction. 

3.  :  WIDTH  OF  BRIDGE.    The  fact  that  the  board  contracted  with 
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price  for  building  the  same  was  one  thousand  four  hundred 
and  twenty-five  dollars,  to  be  paid  when  the  bridge  was  com- 
pleted and  accepted.  This  count  of  the  petition  further 
alleges  the  due  construction  of  the  bridge,  the  acceptance  of 
the  same  by  defendant,  the  payment  thereon  of  divers  sums 
amounting  in  the  aggregate  to  one  thousand  dollars,  and  that 
there  is  due  thereon  four  hundred  and  twenty-five  dollars 
and  interest,  which  defendant  refuses  to  pay. 

The  second  count  alleges  that,  at  the  special  instance  and 
request  of  defendant,  through  its  board  of  supervisors,  plaintiff 
constructed  a  pile  bridge  across  the  Middle  Nodaway  river, 
near  the  town  of  Villisca,  which  is  of  the  reasonable  value  of 
one  thousand  four  hundred  and  twenty-five  dollars;  that 
defendant  accepted  the  same,  has  paid  one  thousand  dollars, 
and  refuses  to  pay  the  balance  due  therefor. 

Plaintiff  asks  judgment  for  four  hundred  and  seventy-six 
dollars,  based  upon  the  contract  mentioned  in  the  first  count, 
or  the  cause  of  action  stated  in  the  second  coimt. 

The  defendant's  answer  is : 

"1.     A  general  denial. 

"2.  That  the  bridge  in  question  was  constructed  fourteen 
feet  wide,  instead  of  sixteen  feet  in  width,  as  by  the  statute 
provided. 

"3.  That  defendant  agreed  to  accept  said  bridge  upon 
condition  that  plaintiff  would  receive  in  full,  for  the  construc- 
tion thereof,  one  thousand  dollars ;  that  defendant  paid  said 
sum,  and  plaintiff  received  it  in  full  satisfaction  of  the  cause 
of  action  stated. 

"4.  That  after  the  completion  of  the  bridge  plaintiff 
presented  his  bill  for  the  residue  claimed  to  be  due,  to-wit : 
for  the  sum  of  six  hundred  dollars ;  that  the  board  of  super- 
visors of  defendant  passed  upon  said  bill,  and  allowed  and 
ordered  to  be  paid  thereon  one  hundred  and  seventy  dollars 
and  eighty-four  cents  in  full  of  said  claim,  which  plaintiff, 
with  full  knowledge,  accepted. 
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"5.  That  plaintiff  failed  to  build  the  bridge  in  accordance 
with  the  terms  of  the  contract  set  up  in  the  first  count  of  the 
petition,  and  that  in  consideration  of  such  failure  the  defendant 
offered  to  accept  the  bridge,  and  pay  therefor  one  thousand 
dollars,  which  plaintiff  received  in  full  satisfaction  of  his 
claim. 

"6.  That  the  bridge  was  not  built  according  to  contract, 
nor  in  a  good  and  workmanlike  manner,  to  the  damage  of 
defendant  in  the  sum  of  fifteen  hundred  dollars,  for  which, 
after  deducting  plaintiff's  demand,  defendant  asks  judgment. " 

Plaintiff  replied,  denying  all  the  allegations  of  the  answer. 
The  written  consent  to  the  change  in  the  contract  is  as  fol- 
lows : 

."We,  the  undersigned,  supervisors  of  the  county  of  Mont- 
gomery, State  of  Iowa,  do  hereby  consent  to  changing  the 
plans  and  specifications  of  highway  bridge  across  Middle  Nod- 
away, on  the  south  side  of  the  town  of  Yillisca,  as  let  to 
Snodgrass,  to  a  pile  bridge,  with  one  span  of  sixty  feet,  one 
twenty,  and  one  sixteen  feet.  We  also  consent  to  the  assign- 
ment by  said  Snodgrass  to  S.  H.  Mallory  of  all  his  interest  in 
contract  for  constructing  a  bridge  at  the  aforesaid  place,  and 
agree  to  pay  said  Mallory  Snodgrass'  contract  price. 

"Joseph  Carlisle, 
*T.  P.  Johnson, 
"S.  C.  Dunn, 
•*  Jacob  McCully, 
"W.  W.  Merritt." 

The  bridge  which  plaintiff  constructed  is  what  is  called  a 
Queen  truss  bridge.  It  consists  of  one  span  of  sixty  feet,  and 
on  the  north  a  span  of  sixteen  feet,  called  an  approach  or 
bank  span,  and  on  the  south  two  like  spans,  each  about  twenty 
feet  long.  The  only  place  there  is  any  truss  is  in  the  sixty- 
foot  span.  The  other  spans  are  simply  stringers  with  the 
floor  laid  on  them. 
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The  records  of  the  board  of  supervisors,  of  date  Septemr 
ber  9, 1869,  contain  the  following  entry : 

"On  motion  Joseph  Carlisle,  Jacob  McCully  and  S.  C. 
Bonn  were  appointed  commissioners  to  examine  the  bridge 
across  the  Middle  Nodaway  river,  near  Villisca,  and  receive 
or  reject  said  bridge,  as  they  shall  deem  just  and  right  after 
such  examination,  and  report  their  doings  at  the  meeting  of 
this  board  in  October." 

Pursuant  to  this  order  the  said  committee,  on  the  20th 
day  of  October,  1869,  filed  their  report  as  follows: 

"jTo  the  Board  of  Supervisors  of  Montgomery  County^  lotca: 

"We,  the  committee  duly  appointed  to  examine  a  bridge 

south  of  Villisca,  on  Middle  creek,  built  by  S.  H.  Mallory,  do 

return  our  report  of  our  examination  of  said  bridge  as  follows : 

Said  bridge  we  are  willing  to  receive  by  paying  S.  H.  Mallory 

one   thousand   dollars   therefor,  that  being  the   amount  of 

money  we  consider  it  worth,  and  no  more. 

"Joseph  Carlisle,   >   ^         -xx     »» 
"Jacob  McCtxLY,     J  Comnuttee. 

On  the  4th  day  of  January,  1870,  being  the  second  day  of 
the  January  session  of  the  board,  the  following  proceeding 
was  had : 

"On  motion  P.  P.  Johnson  and  J.  T.  Patterson  were 
appointed  a  committee  on  part  of  this  board  to  settle  with 
Mallory  for  building  a  bridge  across  the  Middle  Nodaway 
river,  near  Villisca,  whenever  the  said  Mallory  shall  demand 
such  settlement." 

On  the  18th  day  of  October,  1870,  this  committee  sub- 
mittted  to  the  board  the  following  report : 

"Committee  on  Mallory  bridge  report  in  favor  of  allowing 
Mallory  one  hundred  dollars  more,  making  in  all  nine  hun- 
dred and  twenty-nine  dollars  and  sixteen  cents. 

"P.  P.  JOHNSOH, 

"J.  T.  Pattbbson." 
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On  the  18th  day  of  October,  1870,  the  board  adopted  the 
following  order : 

"Ordered  by  the  board  that  8.  H.  Mallory  be  allowed  the 
sum  of  one  hundred  and  seyenty  dollars  and  eighty-four  cents, 
out  of  bridge  funds,  balance  due  him." 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
for  plaintiff  for  three  hundred  and  sixty  dollars  and  fifty-eight 
cents.  Motion  for  new  trial  overruled,  and  judgment  upon 
the  verdict.     Defendant  appeals. 

G.  E.  Richards,  for  appellant. 

Wayne  d  McPherson  and  A.  Beeson,  for  appellee* 

Dat,  J. — I.  It  is  conceded  that  the  bridge  is  not  con- 
structed in  accordance  with  the  original  written  contract  with 
Snodgrass.  It  is  also  conceded  that  the  written  assent  of  the 
various  members  of  the  board  of  supervisors  to  a  change  in 
the  plan  of  construction  does  not  bind  the  county.  Respect- 
ing this  the  court  properly  instructed  the  jury  as  follows : 

"The  first  question  for  you  to  determine  is  whether  the 
defendant  consented  to  the  change  in  the  construction  of  said 
1.  CONTRACT :  l^ridge  as  specified  in  the  writing  signed  by  said 
SJ^^rof**" '  Joseph  Carlisle  and  others.  That  writing  purports 
rapenriBors.      ^  ^^  ^j^^  ^^^  ^j  ^j^^  parties  signing  it  individually, 

although  supervisors,  and  on  its  face  and  of  itself  does  not 
bind  the  coimty." 

It  is  necessary,  therefore,  that  there  should  be,  by  the 
members  of  the  board  of  supervisors,  as  such  board,  some 
recognition  of  the  right  to  make  such  change  in  the  plan. 
For,  as  the  board  might,  before  the  bridge  was  erected, 
have  agreed  to  a  change  in  the  character  of  a  structure,  so 
they  might  during  the  process  of  erection,  or  after  it  was  com- 
pleted, assent  to  the  changes  made. 

Hence  it  became  a  very  material  question  in  this  case  to 
determine,  inasmuch  as  the  paper  signed  by  the  members  of 
the  board  did  not  bind  the  county,  whether  the  board  of 
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snperrisors  had  done  any  other  act  adopting  the  change  by 
which  the  county  is  bound.  On  this  branch  of  the  case  the 
court  instructed  the  jury  as  follows: 

"2.  If,  however,  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant,  by  its  board  of  supervisors, 
afterward,  at  a  regular  meeting,  ratified  and  adopted  the  acts 
of  the  said  Carlisle  and  others,  as  specified  in  said  writing, 
then  it  will  be  bound  thereby,  and  you  are  instructed  that  if 
you  find  from  tlie  evidence  tliat  the  plaintiff y  in  the  spring  and 
summer  of  1869,  constructed  said  bridge  after  the  plan  as 
changed  in  tJie  said  writing;  that  said  Carlisle  and  others  sign- 
ing  said  writing  constituted  a  majority  of  said  board  of  super- 
visors on  the  7th  of  September,  1869,  and  that  on  the  said  7th  of 
September,  1869,  after  said  bridge  was  built,  the  said  board  of 
supervisors,  at  a  meeting  then  held,  appointed  a  committee  con* 
sisting  of  Joseph  Carlisle,  Ja^cob  McCully  and  S.  C.  Dunn,  then 
members  of  said  board,  to  examine  said  bridge,  tcith  authority  to 
receive  or  reject  the  same  after  such  examination,  and  with 
instructions  to  report  at  the  subsequent  October  session  of  said 
board  thereon,  you  may  from  these  facts  infer  a  subsequent 
ratification  of  said  change  in  the  construction  of  said  bridge,  as 
indicated  in  said  writing  signed  by  said  Joseph  Carlisle  and 
others,  and  set  out  in  the  first  count  of  the  petition."* 

The  italics  are  ours.  Down  to  the  italics  the  instruction  is 
clearly  right.  The  remainder  of  it,  we  think,  is  erroneous. 
It  is  clear  that  an  acceptance  of  the  bridge  after  its  comple- 
tion by  the  board  of  supervisors  would  constitute  a  ratifica- 
tion of  the  change  in  the  plan  of  construction.  A  committee, 
however,  appointed  by  the  board  to  examine  the  bridge^  with 
authority  to  receive  or  reject  the  same  after  such  examination^ 
might  either  receive  or  reject  the  bridge.  And  it  would  be 
only  their  determination  to  receive  the  bridge  that  would 
amount,  on  the  part  of  the  board,  to  a  ratification  of  the  change. 
It  certainly  cannot  be  claimed  that  if  said  comjnittee  should, 
after  examination,  determine  to  reject  the  bridge,  that  never^ 
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thelesB  the  board,  by  appointing  the  eommittee  to  examine 
the  bridge,  had  adopted  the  change. 

The  instruction,  therefore,  is  equivalent  to  a  direction  that 
from  the  appointment  of  a  committee  to  examine  the  bridge 
and  accept  or  reject  the  same,  and  to  report  their  action  to  a 
subsequent  meeting  of  the  board,  the  jury  might  infer  a  report 
in  favor  of  the  acceptance  of  the  bridge. 

The  evidence  shows  that  the  report  actually  made  by  the 
committee  was  adverse  to  the  acceptance  of  the  bridge  at 
the  contract  price,  and  hence  equivalent  to  a  report  rejecting 
the  same,  unless  it  could  be  had  for  less  than  the  contract 
price.  The  contract  price  was  one  thousand  four  hundred  and 
twenty-five  dollars.  The  committee  reported  that  they  con- 
sidered the  bridge  worth  one  thousand  dollars,  and  no  more,  and 
that  they  were  willing  to  receive  it  by  paying  Mallory  that  sum. 
This  is  equivalent  to  saying  that  they  were  not  willing  to 
receive  it  and  pay  one  thousand  four  hundred  and  twenty- 
five  dollars  therefor.  In  other  words,  they  say  we  will 
not  take  this  bridge  under  the  contract  and  at  the  contract 
price,  because  it  is  not  built  as  agreed,  but  we  are  willing  to 
make  a  new  contract  therefor,  and  to  take  it  at  one  thousand 
dollars.  Yet,  notwithstanding  this  evidence,  the  jury  are  told 
that  from  the  appointment  of  this  committee  to  examine,  and 
to  receive  or  reject  the  bridge,  they  might  infer  a  ratification 
of  the  change  in  the  construction,  as  indicated  in  the  writing 
signed  by  Joseph  Carlisle  and  others.  This  writing  signed  by 
Carlisle  and  others  fixes  the  price  of  the  changed  structure 
the  same  as  that  agreed  to  be  paid  Snodgrass,  to-wit, 
one  thousand  four  hundred  and  twenty-five  dollars.  A 
ratification  by  the  board  of  the  change  agreed  upon  in  this 
writing  would  amount  to  an  agreement  to  pay  therefor  the 
original  contract  price ;  hence,  if  a  ratification  of  the  change 
is  to  be  inferred  from  the  appointment  of  the  conunittee 
referred  to,  the  county  must  pay  for  the  bridge  one  thousand 
four  hundred  and  twenty-five  dollars,  notwithstanding  the 
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condition .  upon  which   the  committee  re|)orted  in  favor  of 
accepting  the  same. 

Appellee  concedes  that  the  use  of  the  bridge  by  the  inhabit- 
ants of  the  coonty  would  not,  of  itself,  be  an  acceptance,  and 
that  the  acts  alone  of  the  individual  members  of  the  board  of 
supervisors  would  not  bind  the  county.  But  he  claims  that  a 
majority  of  the  board  of  supervisors,  when  in  regular  session, 
and  in  all  respects  acting  with  authority,  did  receive  the 
bridge  after  it  was  built. 

It  is  claimed  that  there  can  be  no  such  thing  as  a  condt- 
tional  acceptance ;  that  there  either  was  an  acceptance  or  there 
was  not.  In  other  words,  that  there  either  was  an  unconditiond 
acceptance,  or  there  was  no  acceptance.  And  from  this  posi- 
tion appellee  concludes  that  when  the  board  undertook  to 
make  a  conditional  acceptance  they  in  fact  made  an  uncon- 
ditional one,  whereas  we  the  rather  conclude  that,  if  there  is 
no  middle  ground,  by  making  a  conditional  acceptance  they 
did  not  make  an  unconditional  one,  and  hence  they  made  no 
acceptance. 

A  little  scrutiny  of  the  position  of  appellee  will,  we  think, 
show  its  unsoundness.  And,  for  illustration,  we  will  not  go 
beyond  the  facts  of  this  case.  A  board  of  supervisors  eon- 
tracts  for  the  erection  of  a  bridge  on  a  public  highway, 
according  to  a  plan  agreed  upon,  at  a  stipulated  price  of  one 
thousand  four  hundred  and  twenty-five  dollars.  The  eon- 
tractor  erects  the  structurie  after  a  plan  entirely  different. 
The  mere  use  of  the  bridge  by  the  public  does  not  create  any 
implied  agreement  on  the  part  of  the  county  to  pay  therofor. 
In  order  that  there  may  arise  an  implied  contract  to  pay  for 
work,  the  benefit  of  which  is  received,  the  party  to  be  bound 
must  be  in  a  situation  where  he  is  entirely  free  to  elect  whether 
he  will  or  not  accept  of  the  work.  Zottman  v.  San  Francisco^ 
20  Gal.,  106.  The  bridge  in  question  being  on  a  pubUc  high- 
way, the  county  has  no  election  but  to  permit  the  same  to  be 
used  so  long  as  it  remains  there. 
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Hence  some  yoltintary  act  of  acceptance  upon  the  part  of 
the  board  of  supervisors  is  necessary,  in  order  that  the  county 
may  be  bound  to  pay  for  the  work  done.  The  board,  through 
a  committee  appointed  for  that  purpose,  examines  the  bridge, 
and  says  to  the  contractor,  "The  bridge  as  constructed  is 
worth  but  one  thousand  dollars ;  we  are  willing  to  receive  it 
and  pay  you  that  sum."  This  act,  appellee  contends,  is  an 
unconditional  acceptance,  and  that,  although  before  it  was 
done  the  county  was  not  liable  to  pay  for  the  bridge  at  all, 
yet  after  it  was  done  the  county  became  liable,  even  in  excess 
of  one  thousand  dollars,  if  it  should  be  proved  upon  the  trial 
that  the  bridge  was  worth  more  than  that  sum.  This  view, 
it  seems  to  us,  cannot  be  sustained.  If  the  acceptance  of  the 
board  is  necessary  to  bind  the  county,  and  the  board  have 
the  option  to  accept  or  reject,  it  must  follow  that  they  may 
make  their  acceptance  subject  to  such  conditions  as  they 
may  see  fit  to  impose. 

II.     The  court  further  instructed  the  jury  as  follows : 

"4.     If,  therefore,  you  find  that  of  the  committee,  consist- 

2 . .  ing  of  said  Joseph  Carlisle,  Jacob  MoCully,  and 

•  S.  C.  Dunn,  referred  to  in  my  last  instruction  as 

appointed  by  said  board  of  supervisors,  on  the  7th  of  Septem- 
ber, 1869,  to  examine,  and  receive  or  reject,  said  bridge,  a 
majority,  to-wit,  Joseph  Carlisle  and  Jacob  McCully,  x>n  the 
20th  of  October,  1869,  filed  their  report  in  favor  of  receiving 
said  bridge  of  said  Mallory,  at  the  price  of  one  thousand  dol- 
lars, you  will  next  inquire  whether  the  said  board  subse- 
quently adopted  the  recommendation  of  said  committee,  and, 
if  yea,  whether  the  plaintiff  received  said  sum  of  one  thousand 
dollars  in  full  satisfaction  of  his  claim  against  said  county 
for  constructing  said  bridge.     *    *    *" 

The  instruction  then  sets  forth  a  number  of  facts,  which 
the  jury  are  told  would  not  constitute  an  acceptance  of  the 
one  thousand  dollars  in  full,  nor  estop  plaintiff  from  recov- 
ering more. 

Vol.  XLvra — 44 
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This  instnixstion  is  erroneous,  it  seems  to  ns,  in  that  it 
makes  the  question  nrhether  plaintiflF  shall  recover  more  than 
one  thousand  dollars  to  depend  upon  whether  he  reeeived  the 
thousand  dollars  in  full  satisfaction  of  his  claim. 

He  -was  not,  as  we  have  seen,  in  a  condition  to  recover 
anything,  imless  the  county,  by  its  board  of  supervisors, 
accepted  the  bridge.  He  could  not  compel  them  to  accept. 
If,  then,  he  could  neither  compel  the  board  to  accept  the 
bridge,  nor  recover  for  constructing  the  same  without  their 
acceptance,  it  must  follow  that  when  they  made  their  accept- 
ance conditional  upon  his  taking  one  thousand  dollars  there- 
for, the  limitation  of  his  recovery  to  that  amount  cannot  be 
made  to  depend  upon  his  receiving  it  in  full  satbfaction. 

III.     The  Revision,  §  822,  provides  that  bridges  must  not 

3^ ,  ^j^ij  be  less  than  sixteen  feet  in  width.    Respecting  this 

of  bridge.        ^^  ^^^^  instructed  as  follows : 

**6.  If,  under  my  previous  instructions,  you  find  that  the 
plaintiff,  in  other  respects,  is  entitled  to  recover  from  the 
defendant  in  this  suit,  and  you  also  find,  among  the  facts 
developed  hj  the  evidence,  that  according  to  the  plan  and 
specifications  referred  to  in  the  first  count  of  the  petition  said 
bridge  was  to  be  fourteen  feet  wide,  and  that  the  same  was 
so  constructed  as  to  width,  you  are  instructed  that  that  cir- 
cumstance will  not  affect  the  plaintiff's  right  of  action." 

In  giving  this  instruction  the  court  did  not  err. 

The  action  of  the  board  in  contracting  for  a  bridge  less 
than  the  statutory  width  was  erroneous  simply,  and  not  void. 
Kiwwles  V.  The  City  of  Muscatine,  20  Iowa,  248,  and  cases 
cited. 

The  views  which  we  have  already  expressed  determine  the 
principal  questions  involved  in  the  appeal,  and  render  a  con- 
sideration of  the  remaining  errors  assigned  unnecessary. 

For  the  reasons  before  given  the  judgment  must  be 

Revbbskd. 
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Hallory  v.  Montgomery  Ck)unty. 

ON   KEHBABING. 

Bay,  J. — ^In  a  petition  for  rehearing  our  attention  is  called 
to  the  fact  that  the  petition  contains  a  count  upon  the  quantum 
meruit,  and  it  is  insisted  that  under  the  instructions  the  jury 
must  have  found  for  the  plaintiff  under  this  count,  and  that 
the  second  instruction  above  considered  could  not  have 
affected  the  case.  Appellee,  in  support  of  this  view,  calls  our 
attention  to  the  following  instruction  of  the  court : 

*'5.  Plaintiff's  counsel  having  admitted  in  the  argument 
that  the  plaintiff  has  not  constructed  the  bridge  in  controversy 
in  a  good,  workmanlike  manner,  as  required  in  the  contract 
set  up  in  the  first  count  of  his  petition,  you  should,  under  his 
allegations  in  his  second  count  in  said  petition,  allow  him  a 
reasonable  compensation  therefor,  as  the  same  may  appear 
from  the  testimony,  not  exceeding  the  contract  price,  to- wit : 
one  thousand  four  hundred  and  twenty-five  dollars,  less  the 
payment  of  one  thousand  dollars  acknowledged  in  the  petition, 
and  what,  if  any,  sum  you  may  find  from  the  evidence  it 
would  be  necessary  to  make  the  same  such  a  bridge  in  quality 
and  value  as  you  may  find  to  be  required  by  said  contract ; 
but,  if  you  find  that  the  whole  reasonable  value  of  sard  bridge 
does  not  exceed  one  thousand  dollars,  the  sum  admitted  to 
have  been  paid,  you  should  find  for  the  defendant."  It  is 
claimed  that  this  instruction  was  not  excepted  to,  and  that  it 
must  be  regarded  as  correct.  We  do  not  propose  to  consider 
the  question  of  its  correctness.  It  is  evident  that  this 
instruction  does  not  lose  sight  of  the  contract,  nor  contemplate 
a  recovery  independently  of  it.  It  directs  the  jury  to  allow  a 
reasonable  compensation,  less  what,  if  any,  sum  they  might 
find  it  would  be  necessary  to  make  the  bridge  such  an  one  in 
quality  and  value  as  required  by  the  contract ;  hence  it  became 
very  material  to  determine  under  what  contract  plaintiff  was 
operating — ^whether  under  the  original  or  the  substituted  one^ 
and  the  question  of  ratification  becomes  an  element  in  the 
right  to  recover,  even  under  this  instruction.      Indeed,  this 


Digitized  by  VjOOQIC 


692  SUPBEME  COUBT  OP  IOWA, 

Mallorj  y.  Montgomery  County. 

view  is  necessary  ta  the  harmony  and  consistency  of  the 
charge.  In  the  first  instruction  the  court  charges  that  the 
first  question  for  the  jury  to  consider  is  whether  defendant 
consented  to  the  change  in  the  construction  of  the  bridge; 
and  in  the  next  instruction  they  are  directed  that  they  may 
infer  such  consent  from  certain  enumerated  acts.  It  cannot, 
therefore,  be  supposed  that  in  the  fifth  instruction  the  court 
intended  to  charge  that  a  recovery  might  be  had  independently 
of  such  consent.  The  whole  case,  as  we  understand  it,  was 
put  to  the  jury  upon  the  theory  that  some  kind  of  a  ratification 
of  the  changes  in  the  plans  made  by  Joseph  Carlisle  and 
others  was  necessary  upon  the  part  of  the  board,  in  order 
that  plaintiff  might  recover,  and  this  we  understand  the 
original  argument  of  appellee  to  concede.  The  court  erred, 
as  we  hold,  in  the  instructions  respecting  the  circumstances 
from  which  a  ratification  might  be  inferred. 

The  right  to  recover  upon  the  quantum  meruit  alone, 
independently  of  a  ratification  of  the  change  in  the  contract, 
was  not  passed  upon  in  the  court  below,  and  we  do  not  deem 
it  proper  to  determine  it  now,  in  the  present  state  of  the 
record.  Whatever  is  said  in  the  foregoing  opinion  respecting 
the  necessity  of  an  acceptance  of  the  bridge,  to  the  right  of 
plaintiff  to  recover,  is  limited  to  the  right  to  recover  upon  the 
theory  of  the  ratification  of  the  change  in  the  contract. 
.  Whether  the  plaintiff  may  recover  upon  the  quantum  meruit 
fiimply,  without  showing  an  acceptance  of  the  bridge  by  the 
county,  we  for  the  present  leave  undetermined. 

Appellee  does  not  claim  that  the  second  instruction  given 
by  the  oourt  is  correct.  That  it  may  have  affected  the 
defendant  prejudicially  there  can,  we  think,  be  no  doubt. 

The  petition  for  rehearing  is 

OVEB&ULED. 
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Crane  y.  Guthrie  et  al. 

PRACnCB  IN  the  SUPBBMB  court  :  WAIVER  OF  AFFBAU 

Tuesday.  Apbil  2. 
Q^orge  Orane^  for  plaintifls. 
Edward  McCemy^  for  defendants. 

Seeyers,  J.—The  plaintiff,  Crane,  appealed  from  that  portion  of  the) 
decree  allowing  Burton  two  hundred  and  forty  dollars,  and  McNultyi 
one  thousand  two  hundred  and  fifty  dollars.  The  foregoing  opinion! 
(see  47  Iowa,  642)  was  filed  on  December  18,  1877,  and  afterwards,  within  i 
the  time  allowed  by  law,  a  petition  for  a  rehearing  was  filed  by  BurtonJ 
and  McNulty,  and  on  February  27, 1878,  a  motion  was  filed  by  them  to 
dismiss  the  appeal  of  plaintiff  on  the  ground  that  he  (after  the  rendition 
of  the  decree  below,  and  before  the  appeal  liad  been  determined)  had' 
"waived  his  appeal  and  accepted  the  provisions  of  the  decree.*' 

It  appears  that  in  July,  1877,  Crane  caused  to  issue  the  execution  con-, 
templated  in  the  decree,  under  and  by  virtue  of  which  the  lands  therein 
described  were  sold  to  Crane  August  15,  1877.  The  amount  bid  by  him, 
however,  was  not  paid  to  the  sheriff,  nor  was  any  disposition  made  thereof 
in  any  manner  inconsistent  with  the  provisions  of  the  decree,  and  the> 
question  is  whether,  by  reason  of  the  foregoing  matters,  this  appeal  should 
rum  be  dismissed. 

It  is  regarded  as  extremely  doubtful  whether  this  court,  after  a  cause 
has  been  determined  on  its  merits,  can  do  anything  more  than  grant  a 
rehearing  as  to  the  several  matters  determined,  or  which,  through  inad- 
vertence, were  not  decided.  If  the  rehearing  is  not  gninled,  it  is  doubt- 
ful whether  we  should  consider  matters  not  before  us  when  the  cause  was 
decided.  It  may,  therefore,  be  true  that  this  motion  comes  too  late ;  that 
it  should  have  been  made  before  the  appeal  was  determined. 

However  this  may  be,  we  do  not  believe  Crane  has  waived  his  appeal. 
If  the  decree  had  been  afllrmed,  whatever  title  he  obtained  to  the  lands. 
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under  the  sale,  would  have  been  charged  with  the  suma  awaided  bj  the 
decree  to  Burton  and  McNultj.  Nothing  waa  done  by  Crane,  nor  oould  he 
'  do  anything,  that  would  have  the  effect  to  displace,  or  in  any  manner  preju- 
dice,  such  lien.  Crane  had  the  right  to  prosecute  his  appeal  unless  he 
had  obtained  satisfaction  of  his  judgment,  or  had  done  some  act  by  whiah 
he  accepted  the  provisions  of  the  decree  to  such  an  extent  as  to  charge 
himself  absolutely  with  its  burdens,  or  the  defendants  would  be  in  some 
manner  prejudiced  by  his  action.  But  Burton  and  McNulty  were  in  no 
manner  prejudiced  by  the  sale.  Their  lien  was  just  as  beneficial  and  per- 
fect afterward  as  it  was  before. 

A  careful  consideration  of  the  petition  for  a  rehearing  has  failed  to  sat- 
isfy us  that  it  should  be  granted.  It  must,  therefore,  be  overruled,  and  ao 
must  the  motion. 


Arnold  v.  Mosbs. 

Malicious  phosecution  :  probable  cause  :  finding  of  icaoibtratb. 
Appeal  from  Jasper  Oireuit  OourL 
Wednesday,  April  3. 

Action  for  malicious  prosecution.  The  petition  states  that  defendant 
maliciously,  and  without  rei\son  ible  and  probable  cause  therefor,  charged 
ithe  plaintiff  with  the  crime  of  larceny,  and  caused  him  to  be  taken  before 
«  justice  of  the  peace  and  tried  for  said  offense ;  that  by  reason  of  false 
«nd  corrupt  testimony  the  justice  ''bound  over*'  the  plaintiff  to  appear 
before  the  grand  jury,  by  whom  no  indictment  was  found  and  the  proceed- 
ing dismissed. 

The  defendant  denied  the  allegations  of  the  petition,  and  alleged  he  had 
fairly  and  fully  stated  all  the  facts  to  counsel,  and  was  advised  by  them 
that  there  was  evidence  sutficient  to  warrant  the  conviction  of  the 
plaintiff. 

There  was  a  jury  trial ;  a  verdict  for  the  plaintiff  assessing  his  damages 
at  eight  hundred  dollars,  and  judgment  being  rendered  thereon  the  defend- 
ant appeals. 

Smith  A  WiUon,  for  appellant, 

Oaluaha  Parsons,  for  appellee, 

8EEVER8,  J.— I.  The  instructions  of  the  court  In  clear  and  concise  lan- 
guage fullv  state  the  law  applicable  to  the  pleadings  and  evidence  before 
the  jury.  These  instructions  are  in  no  manner  objected  to  except  in  a 
single  particular,  which  will  be  presently  considered,  but  it  is  urged  in 
substance  that  the  evidence  was  not  sufficient  to  sustain  the  verdict ;  that 
is  to  say,  the  evidence  did  not  affirmatively  show  defendant  had  not  raa- 
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sonable  and  probable  cause  to  commence  the  piosecntion  against  the  plain- 
tiff.   The  jury  having  found  otherwise,  we  cannot  disturb  the  finding. 

This  conclusion  has  been  reached  by  each  member  of  the  court  on  a  sep- 
arate reading  of  the  abstract.  It  would  serve  no  good  purpose  to  state  the 
evidence  in  detail. 

II.  The  court  fully  and  fiiirly  instructed  the  jury  as  to  what  effect  the 
advice  of  counsel  should  have  as  to  the  propriety  of  commencing  the 
prosecution.  The  jury  must  have  found  the  defendant  did  not  fully  and 
fairly  state  all  the  fficts  to  his  counsel,  and  we  are  agreed  the  evidence 
warranted  such  a  finding. 

m.    The  court  gave  the  following  instruction : 

**13.  The  transcript  of  the  magistrate  introduced  in  evidence  shows  that 
the  plaintiff  was  held  to  answer  the  charge  made,  and  this  was  prima  fmeU 
evidence  of  probable  cause,  but  it  is  not  conclusive  upon  this  point,  and  it 
may  be  shown  that  in  fact  defendant  had  no  probable  cause  for  tha 
prosecution."  , 

It  is  insisted  the  finding  of  the  magistrate  is  conclusive  evidence  of 
probable  cause. 

An  instruction  almost  identical  with  the  foregoing  was  approved  in 
Mcfatt  et  al.  v.  Fisher  ^  47  Iowa,  473,  and  there  is  nothing  in  Btichey  o.  Daivi$j 
11  Iowa,  124,  that  conflicts  therewith.  It  is  suflicient  to  say  that  we  are 
K;ontent  to  rest  our  ruling  in  this  case  on  MoffaU  v.  FUhhr.  The  damages 
are  not  excessive,  in  our  opinion. 

Other  errors  are  assigned,  but  not  argued  by  counsel,  and  must,  there- 
'fore,  be  deemed  waived. 

Affirmed. 


Emmet  County  v.  Peterson  et  ux., 

BuRNHAM  V.  Sands  et  al., 

McCoRMicK  V.  Brown, 

Parsons  v.  Knight, 

Fuller  &  Co.  v.  Torkelson. 

Appe/iU  from  Emmet  Cimtit  CourU 

Wednesday,  April  3. 

Day,  J. —These  eases  involve  the  same  question  as  that  determined  in 
Qamvum  Jt  Deerm^  •.  KnudMon,  46  Iowa,  45d.*  Following  that  case,  these 
•  cases  mnat  be 

Keversbd. 
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The  State  v.  Rinehabt. 

PRAOnCB  m  THE  8UFRSMB  OOUBT :   BILL  OF  EXCEFTI0K8. 

Appeal  from  Qrundy  Dittriet  Cknari. 
Wednesday,  April  3. 
No  appearance  for  either  party. 

RoTHROCK,  Oh.  J.—The  defendant  was  indicted  for  an  assault  with 
intent  to  murder.  He^was  convicted  of  an  assault  with  intent  to  inflict  a 
great  bodily  injury.  An  appeal  was  taken  and  sixty  days  were  allowed 
the  defendant  to  prepare  a  bill  of  exceptions.  The  cause  has  been  sub- 
mitted to  us  upon  the  transcript  alone,  without  abstract  or  argument 
The  transcript  does  not  show  that  any  bill  of  exceptions  embodying  the 
evidence  has  ever  been  signed  by  the  judge  who  tried  the  cause.  In  this 
state  of  the  record  we  cannot  review  the  case  upon  the  facts. 

We  discover  no  error  in  the  instructions  given  by  the  court  to  the  jurr. 


Affirmed. 


MUNOER  V.  GrEOO. 
Fkacticb  in  the  sitreme  court:  exceptions:  etidence. 

Ajype^il  from  Henry  Circuit  Court. 

WKDNE8PAT,  APRIL   17. 

The  plaintiff  claims  of  the  defendjint  ihe  sum  of  five  thousand  dollars, 
which  he  alleges  to  be  due  from  defendant  on  a  settlement  of  partnership 
accounts 

The  answer  is  a  geuenil  denial.  There  was  a  jury  trial,  and  a  verdict 
and  judgment  for  the  defendant.    The  pla.ntiff  appeals. 

Edward  Crane^  for  appellant. 

No  appearance  for  appellee. 

Day,  J.— I.  The  abstract  does  not  show  that  any  appeal  was  taken, 
and  hence  it  does  not  appear  that  the  plaintiff  is  entitled  to  have  any 
question  considered. 

II.  The  abstract  does  not  show  that  any  exception  was  taken,  nor  does 
it  contain  an  assignment  of  errors.  For  that  reason  nothing  is  presented 
for  our  consideration. 

III.  The  only  point  urged  in  argument  is  that  the  evidence  does  not 
sustain  the  verdict.    It  is  not  shown  that  all  the  eyidence  is  abstracted. 
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The  evidence  set  forth  in  the  abetnict  shows  it  to  be  about  equally  baU 

anoed,  with  the  preponderance,  perhaps,  slightly  in  favor  of  defendant. 

Waiving  the  failure  of  the  abstract  to  show  the  taking  of  an  appeal,  the 

judgment  is 

Affibickd. 


BORTON  V.  BORTON. 


DlTOBCB:  EVTOENCE  CON8IDKRED. 

Appeal  from  MartHuiU  Cireutt  Court 

Wednesday,  April  17. 

Action  for  divorce.  There  was  a  decree  granting  the  relief  prayed  for 
\>y  plainUH.    Defendant  appeals. 

Brown  ^  Bifnford  and  0,  L.  Binford,  for  appellant. 

Sean  dt  Lmwri^  for  appellee. 

Beck,  J.— Plaintiff,  alleging  her  marriage  with  defendant,  and  other 
inatters  necessary  to  be  averred,  claims  a  divorce  on  the  ground  that 
defendant  had  a  lawful  wife  living  at  the  time  of  his  marriage  to  plain- 
tiff. The  defendant  admits  liis  prior  marriage,  but  avers  that  he  was 
never  married  to  plaintiff.  The  issue  thus  formed  involves  the  only  ques- 
tion in  the  case.  The  testimony  of  the  parties  themselves  is  in  utter  con- 
flict. Plaintiff  testifies  that  the  marriage  was  solemnized  by  a  person 
introduced  to  her  by  defendant  as  a  preacher.  No  one  was  present  but 
the  three.    Defendant  swears  that  the  marriage  was  not  solemnized. 

It  is  shown  in  support  of  plaintiff's  testimony  that  defendant  procured 
A  license  from  the  clerk  of  the  court  for  the  marriage  of  the  parlies,  and 
to  satisfy  him  that  the  plaintiff  was  of  proper  age  defendant  introduced 
her  to  .the  clerk.  The  plaintiff  testifies  that  immediately  after  the  license 
was  issued  the  marriage  ceremony  was  performed.  Within  a  very  short 
time  afterwards  plaintiff  claimed  to  others,  in  defendant's  presence,  that 
they  were  married.  Defendant  made  no  denial  of  the  marriage.  This 
claim  was  repeated  by  plaintiff,  when  defendant  was  present,  who  was 
again  silent.  There  was  no  return  of  the  license  to  the  proper  clerk's 
office  and  there  is  no  record  of  the  marriage.  The  preacher  solenanizing 
the  marriage,  as  claimed  by  plaintiff,  was  not  produced  as  a  witness. 

The  parties  lived  together  as  man  and  wife  for  about  four  months,  and 
a  child  is  the  result  of  the  union. 

Defendant  testifies  that  his  object  in  procuring  the  license  was  to  create . 
a  public  belief  of  his  marriage  with  plaintiff  in  order  to  cover  up  their 
criminal  cohabitation. 

It  is  shown,  in  order  to  impeach  plaintiff,  that  she  executed  an  instru- 
ment acknowledging  the  receipt  of  two  hundred  dollars  from  defendant 
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as  full  aatiifaction  for  her  aeduction,  and  the  si^^port  of  her  child.  W» 
think  the  tettimonj  tends  to  show  that  she  was  induced  to  sign  the  instru- 
ment by  the  influence  whicli  defendant  possessed  over  her.  At  the  time 
she  claimed  in  defendant's  presence  that  they  were  married,  he  did  not 
deny  it. 

The  parties  sliow  themselves  to  be  unworthy  of  our  full  confidence; 
defendant  surely  is  entitled  to  no  respect  or  credit  as  a  witness,  if  his 
own  story  be  true  he  is  no  less  a  villain  than  be  is  shown  to  be  if  we 
believe  plaintiit's  testimony.  In  either  view  of  his  character,  his  utter 
disregard  of  moral  obligations,  his  frontless  impudence  in  confessing  to 
one  crime  in  order  to  escape  the  consequences  of  another,  destroy  all  con- 
fidence in  his  testimony. 

No  objection  is  raised  to  the  judgment  so  far  as  it  is  for  an  amount  of 
money  to  be  paid  to  plaintiff.  We  are  not  called  upon  to  consider  that 
part  of  the  relief  granted  by  the  decree  of  the  Circuit  Ck>urt. 

AFnBMKD. 


Niece  bt  al.  v.  Weed. 

Practice  w  the  supreme  coukt. 

Appeal  from  Butler  Dittrict  Qmrt. 
Thubsdat,  Apbil  18. 
G.  (7.  WrigMt  for  appellant. 
Hemenway  dt  Boomer^  for  appellees. 

Pkk  Curiam. — This  is  an  action  at  law  brought  upon  the  covenants  of 
warranty  in  a  deed,  and  tried  to  a  jury.  There  was  a  verdict  and  judg- 
ment for  plaintiff.    Defendant  appeals. 

The  abstract  shows  that  there  were  no  exceptions  taken  to  the  instruc- 
tions, and  no  bill  of  exceptions  signed  by  the  judge.  It  fails  to  show  that 
the  evidence  is  all  before  us.  No  errors  are  assigned.  Notwitlistanding 
the  absence  of  the  necessary  preparation  indicated  for  the  trial  of  the 
cause  in  this  court,  we  are  favored  with  an  argument  assailing  the  judg- 
ment on  the  grounds  that  the  verdict  is  in  conflict  with  the  testimony^ 
and  that  certain  testimony  was  erroneously  admitted.  We  cannot  con- 
sider the  objections.    The  judgment  of  the  District  Court  is 

AmXMBDl. 
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Mallory  &  Go.  y.  SAiLiNa  et  al. 

FbACTIGB:  PLBADIKG:  VBBIFICATIOlir. 

App^  from  Union  Dittriat  ChwrL 

Friday,  April  19. 

AoTKXN  on  a  promissory  note.  Judgment  for  the  plaintifls,  and  defend- 
ants appeal. 

BowU  d  MiOegan,  for  appellants. 

No  appearance  for  appellees. 

Servers,  J. — The  petition,  when  filed,  was  not  yerifled.  The  defend- 
ants did  not  verify  their  answer,  and  plaintiffs  filed  a  motion  to  strike 
from  the  files.  This  motion  was  not  pressed  to  a  hearing,  but  was  waived. 
Afterward  the  plaintiffs,  by  leave  of  the  court,  verified  the  petition,  and 
thereupon  asked  for  a  default  and  judgment,  which  being  granted,  the 
defendants  duly  excepted. 

This  action  of  the  court  was  erroneous.  WcUff  d  Boppe  «.  Hagenaiek^ 
10  Iowa,  590. 

Kevbrsbd. 


Poster  v.  Kemp  bt  al. 


Practice  in  the  supreme  court. 

Appeal  from  Muscatine  District  Court, 

Friday,  April  19. 

Action  in  equity  to  set  aside  a  tax  deed.  Decree  for  defendants. 
Plaintiff  appeals. 

D.  C.  Claud,  for  appellant. 

Biehtnan  dt  Carskadden,  for  appellees. 

AuAMS,  J. — No  motion  or  order  was  mdde  for  the  trial  of  the  case  upon 
written  evidence.  '  It  is  not,  therefore,  triable  de  novo^  and  it  could  be  tried 
only  upon  errors  assigned,  but  no  assignment  of  errors  has  been  made. 
The  appellees  move  to  aflirm,  and  we  think  that  the  motion  must  be  sus* 
tained. 

Affirmed, 
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Bpbidbl  v.  Smith. 

PltACnCB  m  THE  SUPREME  COURT. 

Appeal  from  Henry  Dietrid  O&ufL 

Fkiday,  April  19. 

Action  for  an  injunction  against  tlie  defendant  as  road  snperriBor,  to 
restrain  liim  from  opening  a  road.  Tiie  application  is  based  upon  allega- 
tions  tliat  no  road  has  been  establislied,  and  no  rigtit  acquired  by  the  pub- 
lic in  any  way.  A  temporary  injunction  was  granted,  and  afterwards, 
upon  motion  of  the  defendant,  was  dissolved ;  and  afterwards,  upon 
hearing,  decree  was  rendered  for  defendant.    The  plaintiff  appeals. 

IT.  dt  E.  Ambler f  for  appellant. 

Wocison  dt  Babb,  for  appellee. 

Adams,  J.— No  motion  or  order  was  made  for  the  trial  of  the  case  upon 
written  evidence,  and  there  is  no  assignment  of  errors.  We  have  repeat- 
edly held  that  sucli  a  case  presents  nothing  for  our  determination.  We 
may  say,  however,  that  a  majority  of  the  court  are  of  the  opinion  that 
the  finding  of  the  court  below  that  a  road  had  been  established  by  pre- 
scription is  correct. 

The  decree  of  the  court  below  must  be 

AWIBMBD. 


Flesheb  y.  Groves. 

Practicb  in  the  supreme  court. 

Appeal  from  Polk  Circuit  Court. 

Friday,  April  19. 

Action  in  equity.    Judgment  for  the  plaintiff,  and  defendant  appeals. 

M.  D.  McHcn/ry  dt  Son,  for  appellant. 

St.  John  dt  FelshaWy  for  appellee^ 

Seevers,  J. — No  motion  was  made  in  the  court  below  for  a  trial  on 
written  evidence,  and  the  trial  was  upon  oral  testimony  taken  l)efore  the 
court  at  the  hearing.  The  evidence  has  not  been  certified  by  the  trial 
judge  and  made  a  part  of  the  record.  The  appellee  objects  that  there  can- 
not be  a  trial  de  now  in  this  court.  This  objection  cannot  be  ignored,  but 
must  be  sustained.    Code,  i  2742      VinsaTU  v.  Vinsant,  47  Iowa,  594,  and 
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numerous  other  cases.  The  only  exception  taken  appears  at  the  con- 
clu8iun  of  the  decree,  and  is  as  follows :  ''To  this  ruling  and  decree  the 
defendant,  Groves,  excepts.*' 

The  abstract  states:  "The  following  testimony,  as  shown  by  the 
reporter's  minutes  certified  and  filed,  was  offered."  Then  follows  what 
purp'jrts  to  be  the  evidence.  This  is  followed  by  the  decree,  and  then 
appears  this  statement :  **The  minutes  of  the  reporter  filed  and  certirtcJ 
in  this  calSe  contain  all  the  evidence  offered  by  either  party."  The  fore- 
going is  all  that  appears  in  the  abstract  in  relation  to  whether  all  the 
evidence  inti*oduced  below  is  now  before  this  court.  This  would  proba- 
bly be  Bulficient  if  the  statute  made  the  reporter's  minutes  evidence  of 
such  fact.    This  it  does  not  do. 

There  are  but  three  modes  known  to  the  law  by  which  this  court  can 
know  that  all  the  testimony  introduced  on  the  trial  below  is  before  us. 
They  are — F^rtt^  by  bili  of  exceptions,  stating  such  fact ;  seecmd,  the  cer- 
tificate of  the  judge  (Code,  f  2742);  and,  third,  the  certificate  of  the 
judge,  agreement  of  the  parties  or  their  attorneys,  or  certificate  of  the 
clerk.    Code,  ♦  3170. 

The  only  errors  assigned  challenge  the  sufficiency  of  the  evidence  to 
sustain  the  decree.  But  as  there  is  no  proper  and  sufficient  showing  that 
all  the  testimony  is  before  this  court  we  cannot  determine  the  questions 
presented. 

Affirmed. 


Bush  y.  Bush. 

DiTOBCB:  RESIDBKCB:    JUBISDICTION. 

Appeal  from  Monroe  Diatrid  Gmrt. 

Fbidat,  Apbil  19. 

bufflbm£ntal  opinion. 

A  PETITION  for  rehearing  having  been  presented  in  this  case  (sec  46 
Iowa,  648),  in  which  it  is  contended  that  a  decree  of  divorce  cannot  be 
set  aside  on  the  ground  that  it  was  fraudulently  obtained,  it  is  proper 
that  we  should  say  that  in  this  case  the  alleged  fraud  consisted,  among 
other  things,  in  assuming  a  colorable  residence  in  Monroe  county,  where 
the  action  for  divorce  was  brought,  and  decree  rendered.  The  language 
of  the  petition  upon  this  point  is  in  the  following  words :  **  8aid  Henry 
Kush  never  had  any  residence  in  Monroe  county,  in  good  faith,  but,  on 
the  contrary,  the  real  residence  of  said  Henry  Hush  for  more  than  twenty 
years  now  last  past  has  alwjiys  been  in  the  county  of  Fayette,  in  this 
btate,  where  the  plaintiff  lived  with  him  as  his  wife  for  the  greater  part 
of  said  time ;  that  said  Henry  Rush,  a  few  months  previous  to  the  April 
Term,  1875,  of  this  court,  fraudulently  assumed  a  colorable  residence  in 
said  Monroe  county,  in  a  community  where  he  and  the  plaintiff  were 
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entirely  anknown,  for  the  express  purpose  of  obtaining  a  decree  of 
divorce  without  the  knowledge  of  this  petitioner,  so  tliat  she  might  not 
have  an  opponunity  U)  answer  or  defend  therein."  The  demurrer  lalsed 
the  question  as  to  the  sufficiency  of  tiie  foregoing  statement  to  entitle  the 
plaintiff  to  relief.  In  overruling  the  demurrer  we  were  of  the  opinion 
that  the  court  below  did  not  err.  Section  2220  of  the  Ck>de  provides  that 
the  District  or  Circuit  Court  in  the  county  where  either  party  resides  has 
jurisdiction  of  the  subject-matter  of  divorce.  If  it  is  true  that  the 
defendant  was  not  a  resident  of  Monroe  county,  then  the  court  did  not 
acquire  Jurisdiction,  and  the  authorities  are  abundant  to  the  effect  that, 
where  there  is  a  lack  of  jurisdiction  through  the  fraud  of  the  plaintiff  <a 
the  action  for  divorce,  the  decree  may  be  declared  void.  What  would  be 
the  effect  of  fraud  on  the  part  of  plaintiff  in  the  action  if  the  court  had 
acquired  Jurisdiction,  it  was  not  necessary  for  us  to  determine,  and  it  is 
proper  thai  the  decision  should  be  limited  strictly  to  the  question  raised. 
With  this  qualification  of  our  opinion  we  are  satisfied  that  it  la  correct, 
and  the  petition  for  a  rehearing  is  overruled. 


The  Statb  y.  Bhodeeu 

CRDONAIi  LAW  :   INDICTMENT  :   LARCENY. 

Appeal  from  Mahaska  District  Court. 
Baturdat,  April  20. 
W.  8.  Eemcorihy  and  Ira  W,  Anderson^  for  api)ellant 
J.  F,  McJunkia^  Attorney  General,  for  the  State. 

Per  Curiam. — The  defendant  was  convicted  of  larceny  upon  an  indict- 
ment charging  that  defendant,  **  in  the  day-time,  did  feloniously  break  and 
enter  into  the  dwelling-house  of  one  W.  K.,  then  and  there  being  with 
intent  to  commit  a  public  offense,  to-wit :  the  crime  of  larceny,  and  did 
then  and  there  steal,  take  and  carry  away  the  personal  goods  and  clothes 
of  said  W.  K.;  two  blankets  of  the  value  of  six  dollars  each,"  etc.,  etc., 
describing  the  property  stolen  as  being  of  the  value  of  forty- three  dol- 
lars. From  the  judgment  upon  the  verdict  defendant  appeals  to  this 
court. 

It  was  held  in  The  State  9,  Bidtey  4b  Johnsariy  ante,  p.  370,  that  an  indict- 
ment substantially  in  the  form  of  the  one  in  this  case  would  not  sup- 
port a  conviction  for  larceny.    Following  that  case  the  Judgment  of  the 

District  Court  is 

Reversed. 
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King  v.  Godfrey, 

HJlLE:  BTIDENCIS  CX>H8II>ERED. 

Appeal  from  Tama  CvreaU  Court, 

Saturday,  April.  20. 

AcnoK  to  recover  possession  of  a  horse.  Trial  to  the  court,  Judgment 
for  the  defendant,  and  plaintiff  appeals. 

Stiioen  <f  Ldand,  for  appellant. 

Struble  dt  Goodrich,  tot  appellee. 

Seeters,  J. — It  is  conceded  that  the  horse  belonged  to  the  plaintiff, 
4ind  that  he  was  entitled  to  recover  unless  he  had  made  a  sale,  or  in  such 
manner  parted  with  his  possession  to  one  Stubbs,  from  whom  the  defend- 
ant obtained  the  horse,  as  would  vest  in  the  latter  as  against  plaintiff  the 
title  by  virtue  of  his  purchase  from  Stubbs.  The  plaintiff  claims  he 
never  sold  the  horse,  and,  on  the  other  hand,  the  defendant  claims  he 
conditionally  sold  the  horse  to  Stubbs  and  delivered  the  horse  to  him. 
The  defendant  further  claims  that  the  conditions  of  the  sale  were,  as  to 
him,  void  under  section  1922  of  the  Code.  Conceding  the  defendant  to 
be  right  as  to  the  legal  effect  of  a  conditional  sate,  there  remains  the  ques- 
tion whether  there  was  in  fact  a  sate  to  Stubbs. 

On  this  question  the  evidence  is  conflicting.  That  there  was  evidence 
tending  to  support  the  finding  of  the  court  cannot  be  doubted.  As  an 
original  question,  we  might  conclude  the  preponderance  was  with  the 
defendant;  but  this  is  not  sufficient,  under  the  settled  practice  of  this 
court,  to  justify  us  in  setting  the  finding  aside. 

The  evidence  as  to  the  execution,  or  rather  the  non -execution,  of  a  note 
and  mortgage  was  admissible,  l>ecause  it  had  some  l>earlng  on  the  ques- 
tion whether  there  had  been  a  sale  of  the  horse  to  Stubbs.  In  every 
other  aspect  the  evidence  was  immaterial  and  could  not  have  prejudiced 
the  appellant. 

Affirmed. 


KiLES   ET    UX.    V.    EaHLE    ET   AIi* 

Homestead:  partkership:  mortgage. 

Appeal  from  Pottawattamie  District  Court. 

Saturday,  April  20. 

Ih  1871  Jeffries,  in  consideration  of  **  one  thousand  five  hundred  dol- 
lars in  hand  paid  by  Charles  H.  Hummel  and  Henry  P.  Niles,  conveyed 
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unto  said  Hummel  &  Niles  lots  numbers  nine  and  ten,  in  block  number 
one,"  in  Council  Bluffs.  The  said  Hummel  and  Niles  were  at  that  time 
partners  doing  business  under  the  name  and  style  of  Hummel  &  Niles. 

On  March  1,  1872,  *' Charles  Hummel  and  H.  P.  Niles,  doing  business 
under  the  firm  name  and  style  of  Hummel  &  Niles,''  executed  a  mortgage 
on  said  premises,  which  was  duly  filed  for  record  the  same  day.  After- 
ward, and  in  1873,  an  action  was  commenced,  and  said  mortgage  was  duly 
foreclosed.  A  special  execution  was  issued  on  the  Judgment,  and  the 
defendant  being  about  to  sell  the  same  thereunder,  the  plaintiffs,  who  are 
husband  and  wife,  commenced  this  action  to  enjoin  the  sale  of  said  lot 
number  ten,  on  the  ground  that  the  same  constituted  their  homestead. 
A  temporary  injunction  was  allowed,  which,  at  the  hearing,  was  in  part 
dissolved,  and  the  plaintiffs  appeal. 

Sappy  Lyman  <t  Atnent^  for  appellants. 

Jf.  8.  Williams,  for  appellee. 

Skeybrs,  J. — This  cause  is  not  triable  de  now  in  this  court,  for  the 
reason  that  no  motion  was  made  at  any  time  in  the  court  below  for  a 
.trial  there  on  written  evidsnce.     Vinsant «.  Vin$ant,  47  Iowa,  594. 

It  is  claimed  by  the  appellee  that  the  real  estate  in  question  was  part- 
nership property,  and,  therefore,  no  homestead  right  attached  therein 
against  the  creditors  of  the  partnership.  We  do  not  deem  it  necessary  to 
determine  this  question.  The  appellants  claim  that  the  plaintiff  H.  P. 
Niles  and  Hummel  were  owners  in  common,  and  that  he  purchased  the 
interest  of  Hummel  in  said  lot  ten,  and  entered  into  possession  under 
and  by  virtue  of  a  parol  contract,  before  the  execution  of  the  mortgage, 
and  that  the  homestead  rights  of  plaintiffs  attached  at  the  time  possession 
was  taken  under  the  contract  of  purchase  and  sale.  The  defendants  deny 
that  there  was  any  sale  by  Hununel,  and  a  taking  possession  thereunder  by 
plaintitfs  previous  to  the  execution  of  the  mortgage.  This  question  of 
fact  the  court  below  found  to  be  as  claimed  by  the  defendants,  and  the 
court  decreed  that  the  undivided  half  of  lot  ten  was  liable  to  be  sold  m 
satisfaction  of  the  execution  issued  on  the  judgment  foreclosing  the 
mortgage. 

If  the  facts  be  as  found  by  the  court  we  do  not  understand  counsel  for 
defendants  to  dispute  the  conclusion  of  law  adopted  by  the  District  Court. 

The  only  evidence  in  addition  to  the  record  title  consists  of  the  t^ti- 
mony  of  the  plaintiffs  and  Hummel.  It  cannot  be  said  to  be  free  from 
conflict. 

For  instance,  the  plaintiffs  say  they  went  into  possession  in  the  spring 
of  1871,  and  that  they  purchased  the  premises  of  Hummel  before  the 
mortgage  was  executed;  while  Hummel  testifies  the  ''plaintiffs  rented 
the  house  of  Hummel  &  Niles,  and  their  tenancy  commenced  late  in  the 
fall  of  1871,  and  remained  therein  as  tenants  until  the  fall  of  1872,  at  the 
time  when  the  deed  was  made  to  plaintiff  from  me  of  the  undivided  one- 
half  of  the  house  and  one  lot,  during  same  fall."    The  deed  iH)oken  of 
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by  Hammel  appears  to  be  dated  on  April  15, 1872,  bat  it  was  not  recorded 
until  October  10, 1872.  He,  therefore,  is  probably  mistaken  when  he  states 
the  deed  was  made  in  the  fall.  But  this  mistake,  if  it  be  one,  is  not 
materia],  for  the  reason  tliat  the  mortgage  was  executed  and  recorded  six 
weeks  before  the  deed  is  dated. 

The  plaintiffs  are  unable  to  state  that  they  entered  into  possession  under 
a  contract  of  purchase. 

Under  this  state  of  the  eyidence  we  think  the  finding  of  the  court  is 
justified.  But,  if  wrong  in  this,  such  finding  is  not  so  clearly  against  the 
evidence  as  to  justify  us  in  setting  it  aside. 

In  stating  the  testimony,  wherever  the  abstracts  conflict  we  have  been 
governed  by  the  amended  abstract  of  defendant,  as  is  the  established 
practice. 

Afvibmed. 


Tyner  v.  Sbxton  &  SoK. 
Tax  balb  :  ooxbination  of  bidders  :  evidenob. 

Appeal  from  DaUa»  District  CourL 
Thursday,  Jx7»b  6. 

This  is  an  action  in  equity  to  set  aside  the  defendants'  tax  title  to  a  cer- 
tain described  eighty  acres  of  land.  One  of  the  grounds  upon  which  the 
relief  is  asked  is  that  there  was  an  illegal  combination  at  the  sale  to  pre- 
vent competition.  The  court  decreed  that  the  treasurer's  deed  be  set 
aside,  and  that  the  plaintiff's  title  be  quieted.    The  defendants  appeal. 

BoTcroft,  Given  dt  DrabeH^,  for  appellants. 

CaUverif  Macy  dt  Smith,  for  appellee. 

Day,  J.— The  evidence  is  conflicting.  We  think,  however,  that  it 
establishes  by  a  fair  preponderance  the  existence  of  an  agreement  at  the 
sale,  upon  the  part  of  the  bidders,  not  to  bid  against  each  other,  and  that 
Warford,  who  bid  in  the  land  as  agent  of  defendants,  was  a  party  to  such 
combination.  It  is  true  Warford  testifies  that  he  knew  nothing  of  such 
a  combination,  but  the  facts  established  by  the  other  witnesses  are,  we 
tbink,  inconsistent  with  such  statement.  The  proof  brings  the  case 
within  the  principle  of  Kerwer  9.  AUen^  31  Iowa,  578. 

It  is  not  our  practice  to  review  fully  the  evidence  in  cases  involving 
only  questions  of  fact.  The  advantages  to  be  derived  from  such  a  course 
would  not  be  commensurate  with  the  space  which  our  opinions  would 
occupy  in  the  reports. 

We  ate  of  opinion  that  the  judgment  of  the  court  below  should  be 

Affiriied. 
Vol.  XLvm — 46 
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HOUGHLAND   V.  THOMPSON. 
PbACTICB  m  THE  SUPREME  COURT:   ASSIGNHBNT  OF  BRBOBS. 

Appeal  from  Washington  District  Court, 
Thursday,  Juke  6. 
DexMy  d  Beards  for  appellant. 
No  eppeaiance  for  appellee. 

Per  CuRiAic. — This  is  an  action  at  law  to  recoyer  damages  sastained 
by  plaiutlH  on  account  of  the  failure  of  defendant  to  convey  lands  under 
a  contract  entered  into  with  plaintiif,  the  title  of  which  was  subsequently 
divested  by  a  uuc  sale  and  deed  for  taxes  levied  before  the  contract  was 
entered  into  between  the  parties.  Exceptions  were  taken  to  rulings  upon 
the  admission  of  evidence. 

The  plaintiff  has  failed  to  comply  with  a  familiar  rule  prescribed  by  the 
statute  and  many  decisions  of  this  court,  which  requires  errors  to  be 
assigned,  and  foxbids  us  to  consider  questions  not  presented  in  an  assign- 
ment of  enors.  As  we  have  before  us  no  assignment  of  errors,  there  are 
no  questions  which  we  can  pass  upon. 

The  Judgment  of  the  District  Court  must  be 

Affirmed. 


The  B.,  C.  R.  &  M.  R.  Co.  et  al.  v.  Ross  et  al. 

Conveyance:  subject  to  incumbrance:  construction  of  contract. 

Appeal  from  Linn  District  Court, 

Saturday,  June  8. 

The  petition  states  that  the  plaintiffs  recovered  a  judgment  against 
I.  W.  Ciesman,  which  became  a  lien  on  certain  real  estate;  that  after- 
ward the  defendants,  in  consideration  of  the  conveyance  of  said  real 
estate  to  them,  agreed  and  promised  in  writing  to  pay  said  judgment. 
The*e  was  a  demurrer  to  the  petition,  which,  being  overrule,  the  de- 
fendants appeal 

J,  W.  BvM,  for  appellants. 

Hubbard,  Clark  d  Deacon,  for  appellees. 

Servers,  J.—But  a  single  question  is  presented  on  this  appeal,  and 
that  is  whether  the  defendants  in  writing  promised  and  agreed  to  pay 
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the  plaintiffs*  judgment  against  Cresraan  ;  that  the  promise,  if  any  such 
was  made,  was  in  writing  is  not  denied. 

After  describing  the  real  estate  to  be  conveyed  by  Cresman  to  the 
defendants,  the  wntten  agreement  proceeds  as  follows:  **  Said  property 
to  be  conveyed  by  said  Cresman  by  warranty  deed,  subject  only  to  the 
sum  of  six  thousand  four  hundred  dollars  incumbrances  (computing 
interest  to  January  1,  1877),  which  said  lioss  and  Bull  assume,  so  far  as 
the  same  are  found  liens  on  the  respective  tracts  of  property.** 

To  assume  means  "  to  take,  or  take  upon  one*8  self,'*  and  this  is  un- 
doubtedly what  the  defendants  did ;  that  is  to  say,  they  took  upon  them- 
selves the  payment  of  six  thousand  four  hundred  dollars  in  liens  on  the 
real  estate.  The  liens  were  not  identified.  In  a  subsequent  writing, 
however,  this  was  done,  and  among  such  was  the  plaintiffs*  judgment. 
We  have  no  hesitation  in  holding  that  the  defendants  assumed,  agreed, 
and  promised  to  pay  the  plaintiffs'  judgment,  and,  therefore,  the  author- 
ities cited  by  counsel  for  appellant  are  not  applicablo. 

AVFIBMBD. 


Carlyon  v.  Eadb. 

Ck)NTBACT:  CONSTBUCTION  OP:  BVIDENOIU 

Appeal  from  MUcheU  District  OowrL 
Baturdat,  JUITB  8. 

Thb  plaintiff  sold  and  the  defendant  purchased  of  him  certain  real  estate 
for  the  sum  of  two  thousand  dollars,  of  which  one  thousand  dollars  was  to 
be  paid  in  money  at  certain  stated  periods,  and  the  residue  by  the  convey- 
ance of  three  hundred  and  twenty  acres  of  land  in  Kossuth  county,  Iowa. 
The  plaintiff  claims  the  conveyance  was  not  made,  and  this  action  is  brought . 
to  recover  the  one  thousand  dollars. 

There  was  a  trial  to  the  court,  finding  of  f^ts,  and  judgment  for  plain- 
tiff.   The  defendant  appeals. 

Starr,  Patterson  dt  Harrison,  for  appellant. 

Bush  (t  Bush,  for  appellee. 

Seevers,  J.— L  The  contract  in  relation  to  the  conveyance  of  the  land 
is  in  writing,  and  provides,  the  <*  plaintiff  shall  have  his  choice  of  land  of 
whatever  he  (the  defendant)  may  have  in  Kossuth  county,  Iowa.*'  The 
contract  is  silent  as  to  the  quantity  of  land  owned  by  the  defendant  from 
which  the  selection  could  be  made.  On  the  trial  the  plaintiff  sought  to 
prove,  and  gave  evidence  so  tending,  that  the  defendant  before,  at  the  time, 
and  after  the  written  contract  was  executed,  represented  he  had  from  tbiree 
to  five  thousand  acres  from  which  a  selection  could  be  made.  This  evi- 
dence was  objected  to  as  being  immaterial  and  irrelevant,  and  tending  t<^ 


Digitized  by  VjOOQIC 


708  APPENDIX. 

contradict  or  add  to  the  written  contract.  The  objection  was  overruled  and 
the  evidence  admitted.  The  representations  made  after  the  written  con- 
tract was  executed  were  admitted  to  ''explain  the  acts  of  the  plaintiff  sub- 
sequent to  that  time.'* 

The  contract  provides  that  plaintiff  shall  have  his  choice  of  the  lands 
owned  by  the  defendant,  the  quantity  being  three  hundred  and  twenty 
acres.  The  contract  fairly  construed  implies  that  the  defendant  owned 
more  tlian  the  latter  quantity ;  otherwise,  he  could  have  no  choice.  The 
plaintiff  was  required  to  inform  defendant  that  he  was  ready  to  avail  himself 
of  the  privilege  given  him  by  the  contract.  To  do  this  intelligently  he  must 
in  some  manner  have  informed  himself  as  to  the  lands  owned  by  the  defend- 
ant. The  lands  embraced  those  owned,  and  not  those  only  the  record  title 
of  which  was  in  the  defendimt.  It  is  prol)al)le  the  plaintiff  could  ascertain 
the  latter,  but  could  not  the  former  unless  the  defendant  gave  him  the 
requisite  information.  Having  been  informed  (it  matters  not  from  what 
source,  or  where)  that  defendant  in  fact  owned  from  three  thousand  to  five 
thousand  acres,  he  was  justified,  if  he  could  not  obtain  a  description  of  them 
from  the  records,  in  demanding  that  defendant  furnish  him  with  a  list 
thereof.  There  was  evidence  tending  to  show  the  plaintiff  caused  such  an 
examination  to  be  made,  and  that  he  demanded  a  list  of  the  lands  of  defend- 
ant from  which  to  make  the  selection. 

The  contract,  we  think,  gives  the  plaintiff  this  right,  and  the  evidence  of 
representations  made  after  the  contract  was  executed,  as  to  the  quantity  of 
lands  belonging  to  defendimt,  was  material  and  competent  for  the  purpose 
for  wbieh  it  was  admitted. 

Suppose  the  defendant,  before  or  at  the  time  the  contract  was  being  writ- 
ten, stated  he  owned  several  thousand  acres  of  land  in  Kossuth  county, 
and  the  contract  being  silent  in  relation  thereto,  we  think  it  was  competent 
to  prove  such  statements  by  parol.  It  in  no  way  adds  to  the  writing,  or 
takes  anythinir  tberefrom.  The  object  was  to  ascertain  or  fix  the  quantity 
of  lands  to  which  the  contract  att^iched,  and  from  which  a  selection  could 
properly  be  made.  The  quantity  l)eyond  three  hundred  and  twenty  acres 
was  indefinite.  But  the  plaintiff  was  to  have  his  choice  from  whatever 
quantity  there  was.  If  there  were  five  thousand  acres  the  plaintiff  had  the 
right  to  make  his  selection  therefrom.  If  there  were  but  five  hundred 
acres  then  from  such  quantity.  The  object  of  the  testimony  was  to  ascer- 
tain and  apply  the  contract  to  the  subject-matter. 

II.  The  other  assignments  of  error  argued  by  counsel  relate  to  the  sufli- 
ciency  of  the  evidence  to  sustain  the  findings  of  fact.  We  have  examined 
the  testimony  with  care,  and  reach  the  conclusion  that  the  fair  preponder- 
ance is  in  favor  of  the  findings  made  by  the  court.  There  may  be  some 
doubt  as  to  the  finding  in  relation  to  the  deed  made  by  defendant  to 
plaintiff,  and  the  retention  thereof  by  the  latter;  but  we  are  unable  to  say 
it  is  so  clearly  against  the  evidence  as  to  justify  us  in  setting  it  aside.  The 
most  that  can  be  said  is  that  different  minds  might  therefrom  come  to  dif- 
ferent conclusions ;  but  this  is  not  sufiicicnt  under  the  settled  practice  of 

this  court.  

Affxbmed. 
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HussBY  V.  Eastman. 

FaAonoE  m  thb  sufrshe  court:  exceptions. 

Appeal  from  Buchancm  Girouit  Court, 

Monday,  June  10. 

Action  on  a  promissory  note.  There  was  a  counter-claim  pleaded  in 
the  answer.  Trial  to  the  court,  judgment  on  the  counter-claim  for 
defendant,  and  plaintill  appeals. 

H.  T.  McNuUyy  A,  8,  Blair  and  Frank  Jennh^gi^  for  appellant. 

No  appearance  for  appellee. 

Seevebs,  J. — No  exceptions  were  taken  at  any  time,  or  to  anything 
during  the  trial,  or  to  the  judgment  of  the  court.  No  findings  were 
made,  nor  was  there  a  motion  for  a  new  trial. 

To  say  the  least,  it  is  doubtful  whether  the  record  presents  any  ques- 
tion for  our  determination.  But  as  the  errors  assigned  relate  to  the 
surticiency  of  the  evidence  to  sustain  the  judgment,  we  have  carefully 
examined  the  same,  and  are  constrained  to  say  the  evidence  supports  the 
judgment.    No  beneficial  purpose  would  be  served  in  stating  our  reasons 

a  I  length. 

Affibkbd. 


LiEBFRiTZ  V.  The  Dubuque  Street  Railway  Co» 
Corporation  :  LiABiLrrY  for  money  borrowed  by  officbb. 
Appeal  from  Dulmque  Oireuit  CourU 
Wednesday,  June  12. 

The  petition  contains  two  counts.  The  first  claims  to  recover  on  a  prom- 
issory note  alleged  to  have  been  executed  by  the  defendant,  and  the  second 
is  for  money  **  bald  and  received  "  ot  the  plaintiflf. 

The  material  allegations  of  the  petition  were  denied  by  the  answer.  Trial 
to  the  court  and  judgment  for  the  plaintiff  on  the  second  count  of  the 
l>etition.    The  defendant  appeals. 

I).  J.  Li/uhan,  for  appellant. 

Fodder  &  LonyueviUe,  for  appellee. 

Sekvbrs,  J. — There  was  no  findiner  of  facts,  and  the  only  assignment  of 
error  insisted  on  in  argument  by  counsel  is  tliat  the  judgment  is  not  sus- 
tained by  the  evidence. 

At  the  time  the  alleged  indebtedness  occurred  one  Griss  was  defendant's 
wiperintendent.  and  an  extension  of  the  road  wjis  then  being  built.  The 
money  was  borrowed  of  the  plaintiff  by  Griss,  to  pay  certain  indebtedness 
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of  the  company,  and  it  v^os  so  used.  At  least  the  evidence  stron^y  so 
tendedf  and  the  court  below  must  have  so  found.  Certainly  there  is  not 
such  an  entire  want  of  testimony  on  this  point  as  will  authorize  us  to  set 
aside  the  finding  on  the  ground  of  passion  or  prejudice.  On  the  contrary 
there  is  a  fair  preponderance  in  favor  of  the  finding.  Griss  testifies  he  bor- 
rowed the  money  to  pay  a  debt  of  defendant,  and  that  he  so  used  it.  There 
is  nothing  except  the  cash  account  kept  by  him  which  it  is  claimed  contra- 
dicts this  statement.  The  court  below  heard  and  saw  this  witness,  and  had 
a  better  opportunity  than  we  can  possibly  have  to  determine  as  to  his  cred- 
ibility. There  is  nothing  in  the  record  that  will  warrant  us  in  saying  he 
did  not  speak  the  truth. 

Such  being  the  case,  the  force  of  the  objection  that  Griss  had  no  author- 
ity to  contract  the  indebtedness  is  greatly  broken. 

Graves  was  president,  and  Rhomberg  managing  director,  of  the  company. 
The  latter,  according  to  the  testimony  of  both  Graves  and  himself,  was 
invested  with  all  the  power  and  authority  of  the  former,  and  he  exercised 
such  power.  Griss  testifies  he  had  **  full  control  of  the  business  of  the 
defendant,*'  and  Khomberg  testifies  Griss  had  *'  general  supervision  of  the 
property."  **He  collected  the  regular  fare,  deposited  all  money,  and  paid 
all  bills  and  employed  the  men."  As  to  Griss'  authority  to  create  debts 
Uhomberg  testifies:  "  Well,  he  always  made  some  debts  when  he  hadn't 
any  money."  There  was  a  draft  on  the  defendant  about  due,  and  Rhom- 
berg states  Griss  told  him  he  had  borrowed  the  money  from  some  of  his 
workmen,  and  had  paid  the  draft. 

Under  these  circumstances  it  is  immaterial  whether  Graves  or  the  other 
directors  had  knowledge  of  the  transaction  or  not.  The  knowledge  of 
Khomberg  was  sufiicient.  Through  him  the  defendant  had  the  requisite 
knowledge  that  the  money  had  been  borrowed  for  and  applied  to  the  pur- 
poses of  the  company,  and  its  negligence  in  subsequently  settling  with 
Griss  and  allowing  him  for  the  money  so  borrowed,  if  such  be  true,  cannot 
tend  to  establish  the  proposition  that  the  plaintiff  should  not  recover.  The 
true  question  is,  whether  the  money  was  borrowed  for  and  applied  to  the 
payment  of  the  indebtedness  of  the  defendant.  If  this  be  true,  the  latter  is 
responsible  therefor,  irrespective  of  the  question  whether  the  defendant 
has  accounted  therefor  to  some  one  else.  Certain  it  is,  the  plaintiff  never 
has  been  paid,  and  the  judgment  must  be 

Affirmbd. 


First  National  Bank  of  Gedab  Eapids  v.  Bebbon. 

Tax  salb:  bedemption.  . 

Appeal  from  Tama  CHrcvit  Court 

Friday,  June  14. 

Action  to  redeem  from  tax  sales  two  lots  in  Tama  City.  The  petition 
sets  up  that  the  fee  simple  title  to  the  property  is  in  the  plaintiff,  and  that 
the  defendant  claims  title  under  tax  deeds  which  are  alleged  to  be  void,  and 
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that  the  plaintiff  is  entitled  to  redeem  from  the  tax  sales  npon  which  the 
deeds  were  executed,  and  prays  that  the  plaintiff  may  be  permitted  to  re- 
deem from  the  tax  sales.  There  was  a  decree  for  plaintiff.  Defendant 
appeals. 

StimUe  dt  Goodrich^  for  appellant. 

Hubba^  Clark  dt  Btacon^  for  appellee. 

Adams,  J. — The  essential  facts  in  this  case,  so  far  as  the  question  of  the 
Talidity  of  the  deeds  is  concerned,  are  the  same  as  those  in  Robinson  v.  T7ie 
Firit  National  Bank  of  Cedar  Rapids^  ante,  p.  354.  The  lots  in  ^question 
in  the  two  cases  are  in  the  same  block,  and  were  sold  for  taxes  under  the 
same  circumstances,  and  at  the  same  sales.  In  the  case  of  Robinson  v. 
The  First  National  Bank  of  Cedar  Rapids,  the  deeds  were  held  to  be  valid. 
For  the  same  reason  the  deeds  in  this  case  must  be  held  to  be  valid. 

Kevbrsbd. 


McCaffrey  v.  Bichey  et  al. 

EVIDE17CE  C027&IDERED. 

Appeal  from  Union  District  Court 
Friday,  September  19. 

The  defendant  Eagan  obtained  a  judgment  against  John  McCaffrey,  the 
plaintiff's  husband,  on  which  an  execution  was  issued,  and  levied  on  cer- 
tain real  estate  the  legal  title  to  which  was  in  the  plaintiff.  The  object  of 
this  action  was  to  enjoin  the  sale  thereof,  and  establish  plaintiff's  title  free 
and  clear  of  the  lien  of  said  judgment.  An  mjunction  was  issued.  The 
answer  denied  that  plaintiff  was  the  owner  of  said  real  estate,  and  alleged 
the  same  was  conveyed  to  plaintiff  to  defraud  the  creditors  of  her  husband. 

There  was  a  trial  to  the  court,  a  finding  that  the  equities  were  with  the 
defendants,  and  a  decree  accordingly.    The  plaintiff  appeals. 

JIurs/i  dt  Ilighee,  for  appellant. 

McDUl  dt  Sullivan,  for  appellees. 

Sebvers,  J. — I.  Counsel  for  the  appellant  concede  that  this  cause  is  not 
triable  de  novo  in  this  court,  but  only  on  errors  assigned,  which  we  proceed 
to  consider.  It  is  insisted  the  finding  is  against  the  evidence.  The  case 
turns  upon  the  testimony  of  the  plaintiff.  She  states,  on  her  examination 
in  chief,  that  the  lands  in  controversy  were  purchased  with  her  money. 
She,  however,  was  subjected  to  a  lengthy  cross-examination,  and  we  are 
constrained  to  say  the  story  told  by  her  is,  to  say  the  least,  of  a  somewhat 
unusual  character.  If  she  could  be  implicitly  believed,  however,  the  find- 
ing of  the  court  is  against  the  evidence.  But  she  was  examinea  in  open 
court.  Her  conduct  and  deme*\nor  on  the  stand  have  much  to  do  with  this 
question.  The  court  below  evidently  disbelieved  her  story,  and,  consider- 
ing the  strange  and  unusual  character  of  the  transactions  testified  to,  we 
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are  unable  to  say  the  court  was  not  justified  in  so  doing.    It  will,  of  coune, 
be  underntood  the  finding  has  the  force  and  effect  of  a  verdict  of  a  jury. 

II.  It  is  insisted  that  improper  testimony  was  admitted.  But  no  such 
testimony  is  specifically  pointed  out.  The  complaint  is  that  an  extraor- 
dinary latitude  was  given  to  the  cross-examination  and  matters  inquired 
about  that  have  no  bearing  on  the  matters  in  issue.  We,  however,  see 
nothing  in  the  examination  to  condemn,  and  clearly  there  was  no  preju- 
dicial error. 

III.  The  court  decreed  that  the  defendants  might  proceed  and  sell  the 
real  estate,  and  thereby  obtain  a  satisfaction  of  the  judgment.  This  action 
of  the  court  is  objected  to,  and  it  is  also  said  there  was  no  aflirmative  evi- 
dence in  support  of  the  allegations  of  the  answer.  But  in  neither  of  these 
particulars  was  there  any  error  conmiitted. 

We  deem  it  unnecessary  to  state  our  reasons  for  this  conclusion. 

Affirmed. 


AMENDED  RULES  OF  PRACTICE  IN  THE  SUPREME  COURT. 


Adopted  Jxtsr  14, 1879,  by  the  Following  Order: 

Ordered,  That  ihf  follomng  amended  Rules  of  Practice  be  adopted,  to  take 
effect  fratn  tim  date. 

licLK  19.— At  least  thirty  (30)  days  before  the  day  assigned  for  the  hear- 
in  c:  of  a  cause,  the  appellant  shall  serve  upon  the  attorney  for  each  appellee 
a  printed  copy  of  so  much  of  the  abstract  of  record  as  may  be  necessary  to 
a  full  under>taiuling  of  llie  qut'st ions  presented  for  derision  (said  abstract 
to  be  prepared  as  re(inired  by  sections  97,  98  and  99).  He  shall  also,  fifteen 
[Vi]  days  before  the  tirst  day  of  the  term  for  which  the  cause  is  to  be  doek- 
eUKl  for  trial,  file  with  the  clerk  ten  (10)  copies  of  said  abstract,  and  no 
cause  will  be  heard  until  thirty  (30)  days  after  such  service,  and  fifteen  (151 
days  after  such  filing  with  thederk  ;  nor  shall  it  be  docketed  unless  this  and 
other  rules  shall  be  complied  with.  In  case  of  cross-appeals  the  partv  first 
giving  notice  of  appeal  shall,  under  this  rule,  he  considered  the  appellant. 

KuLE  57. — To  entitle  an  appellant  to  submit  his  case,  either  orally  or  in 
print,  he  must  serve  copies  of  his  brief  of  points  and  authorities,  or  argu- 
ment, on  counsel  for  each  of  the  appellees  at  least  thirty  (30)  days  before  the 
day  assigned  for  the  hearing  of  the  ease.  The  appellee  shall  serve  copies  of 
his  brief  or  argument  upon  counsel  for  each  appellant  at  least  ten  (10)  days 
before  the  hearing,  and  the  reply,  if  in  print,  shall  be  served  at  least  three 
(:;)  {lay«  before  the  case  is  to  be  finally  submitted.  Each  party  shall  file 
>vith  the  clerk  ten  (10)  copies  of  each  brief  or  argument  before  the  case  is 
so  submitted.  A  failure  to  comply  with  al)ove  requirements  will  entitle  the 
party  not  in  default,  unless  the  court  shall  for  sufticient  cause  otherwise  order, 
to  a  Vontinuanee,  or  to  have  the  case  submitted,  at  his  option,  upon  the  brief 
and  argument  on  file  when  the  default  occurred.  All  brief s  and  arguments 
hhall  be  prei)ared  and  printed  as  required  by  sections  94,  98  and  99  hereof. 

KuLE  r>K.— All  arguments  in  addition  to  oral  ones  shall  be  in  print; 
proper  evidence  of  the  service  upon  opposing  counsel  of  printed  matter  in 
a  clause  shall  l>e  filed  therewith  ;  and  the  clerk  shall  note  upon  the  docket 
ilie  date  of  each  ser\'ice.  All  manuscripts  and  printed  arguments *Bhall  be 
filed  with  the  clerk,  and  he  shall  not  transmit  to  the  judges  any  paper  not 
ser\'ed  and  filed  in  time  under  the  rules,  nor  shall  any  argument  or  brief  be 
considered  which  does  not  go  through  the  hands  olT  the  clerk.  No  cause 
siiull  be  entered  as  submitted  until  the  arguments  are  finally  and  actually 
concluded. 


Digitized  by  VjOOQIC 


INDEX. 


ADMINISTRATOR. 

1.  Good  wfll.    The  book  of  a  land  and  tax-paying  agent,  containing  the 

names  and  addresses  of  his  corrcHpondents,  constitutes  the  good  will 
of  his  business,  and  his  administralor  may  be  required  to  return  it  as 
assets  of  the  estate.      Thompson  et  al.  f>.  Winnebago  (Jounty  et  al.y  155. 

2.  Claim  of.    An  administrator  of  an  estate  of  which  he  was  one  of  the 

heirs  cannot,  after  the  personal  estate  has  been  distributed,  and  after 
the  time  has  elapsed  in  which  all  claims  against  the  estate  should 
have  been  filed,  maintain  an  action  against  his  co-heirs  for  services 
rendered  the  ancestor.     Ja?ies  v.  Brown  et  al. ,  668. 

3.  Order  to  pay  claim.    An  order  by  the  court  to  pay  a  claim,  duly 

sworn  to  and  filed,  is  suttioient  to  indicate  that  the  claim  is  approved 
by  the  court,  even  when  it  has  not  been  formallv  proved  up.  Marluw 
V,  Marlow,  639. 

4.  Claim  after  final  settlement.      Where  a  partv  having  a  claim 

against  the  estate  of  a  deceased  person  presented  the  same  to  the 
administrator,  but  never  formally  tiled  it,  and  gave  it  no  further 
attention  until  eight  years  afterward,  when  he  commenced  an  action 
therefor  against  the  administrator  and  lieirs,  it  was  Jicld  that  he  was 
not  entitled  to  the  relief  sought.     Phelps  v.  T/iompson  et  al.,  641. 

Bee  Mortgage,  8. 

Practice,  4. 


ADVERSE  POSSESSION. 

1.  Statute  op  limitations.  Where  the  grantors  of  plaintiff  and  defend- 
ant had  established  a  division  line  between  them,  irrespective  of  the 
line  established  by  government,  which  line  had  been  maintained  for 
more  than  ten  years,  h£ld,  that  the  possession  bevond  the  government 
line  was  adverse,  and  protected  by  the  statute  of  limitations.  Matt  v. 
Kirkpatiick  etal.,!^. 

See  Statute  of  Limitations,  1« 


APPEAL. 
1.  When  it  lies:  de3£Urrbr.    An  appeal  lies  from  an  order  of  the  court 
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overruliDg  a  demurrer  when  such  ruling  inyolves  the  merits  of  the 
case,  and  the  party  at  the  time  elects  to  stand  upon  his  demurrer. 
Cowen  V.  Boone  et  cd,,  350. 

See  HroHWAT,  1,  2,  3. 

Practice,  7,  23 

Practice  in  the  Supreme  Court. 

Stock,  2. 

Taxation,  5. 

APPEAKANCE. 
Bee  Highway,  2,  3. 
Judgment,  3,  7. 
Pka(  tick,  20. 

ASSI:SSMENT 
See  Damagkh,  6,  7 

MUNK  IPAL  CoRPORATIOV,  1  . 

T.\.\atiox,  3,  4,  5,  6,  7. 

ATTACHMENT. 

1.  Ltfx:   foreign  .ttdgment.      By  the  levy  of  an  attachment  a  party 

acquires  a  lien  on  real  estate  of  which  he  cannot  be  divested  without 
his  voluntary  act  or  day  in  court,  and  such  lien  will  not  be  aifected  by 
a  dc(Tee  subsequently' rendered  in  a  court  of  another  State,  in  a  pro- 
ceeding to  which  theattiichment  plaintiff  is  not  made  a  party.  McBride 
V.  II am  et  (d.,V)l. 

2.  Evidence:    intent.     Where  the  issue  is  the  wrongful  suing  out  of  a 

writ  of  attachment,  based  upon  the  alleged  sale  of  property  to  defraud 
creditors,  the  testimony  of  the  attjicliment  defendant  respecting  the 
intent  with  which  he  disposed  of  his  property  is  not  admissible  Sds 
dt  Co.  V.  Bdden  et  al.,  451 

3.  Keleask  of  property  :  evidence.    Where  the  sheriff  releases  attached 

property  under  a  bond  providing  tliat  the  obligors  shall  be  liable  for 
any  judgment  that  may  be  rendered,  the  property  is  nevertheless  con- 
structively in  his  possession  so  long  as  it  is  in'the  possession  of  the 
bondsmen,  and  parol  evidence  is  not  mlmissible  to  show  that  the  prop- 
erty was  in  fact  released  to  the  owner  thereof.     Id 

4.  Me AsrRE  of  damages.     The  measure  of  damages  in  an  action  therefor, 

for  the  wrongful  suing  out  of  an  attachment  upon  a  stock  of  goods, 
is  the  cost  of  replacing  the  goods  at  the  place  where  they  were  levied 
upon.     Id. 

5.  Attorney's  fees:  practice.     In  such  an  action  the  court  may  submit 

to  the  jury  a  special  interrogatory  inquiring  whether  or  not  the 
atuvchment  was  wrongfully  sued  out,  and,  if  answered  in  the  affirma- 
tive, the  court  may  then  receive  evidence  of  the  value  of  the  attorney's 
services,  and  tix  the  amount  to  be  allowed  therefor.     Id. 
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6.  DiBGHABGB  OP :   PRACTIC3B.    It  is  competent  to  move  to  discharge  an 

attachment  upon  real  estate  where  tne  question  of  ownership  is  in 
issue,  when  the  facts  upon  which  the  motion  is  based  are  conceded. 
Rausch  «.  Moore,  611. 

7.  DowBR :  NOT  SUBJECT  TO  ATTACHMENT.    The  unassigucd  dower  interest 

of  a  widow  in  the  real  estate  of  her  deceased  husband  is  not  subject 
to  attachment  in  an  action  at  law.     Sbbyebs,  J.,  dissenting.    Id, 

ATTORNEY. 

1  Lien  of  -  waiver.  Where  an  attorney  obtained  Judgment  in  favor  of 
his  client,  and  filed  a  claim  for  a  lien  thereon,  and  afterward  procured 
the  satisfaction  of  the  judgment  by  perfecting  the  client's  title  to  land 
attached  in  the  action,  Tield,  that  whatever  Tien  he  might  have  been 
entitled  to  upon  the  land  attached,  in  the  hands  of  the  adverse  party, 
was  waived  when  he  procured  satisfaction  of  the  judgment,  and  the 
transfer  of  the  title  to  his  client.     Oowen  v.  Boone  et  al.,  350. 

2.  Contract  ;  custom  The  custom  of  the  attorneys  of  a  certain  county 
to  hold  themselves  responsible  for  sheriiis'  fees,  in  cases  wherein  they 
may  be  employed,  does  not  subject  an  attorney  to  liability  therefor,  in 
the  absence  of  an  express  agreement,  or  of  proof  that  the  attorneys 
were  accustomed  to  pay  for  such  services  regardless  of  the  responsi- 
bility of  their  clients     Doughty  v  Paige,  483. 

3  Principal  and  agent  The  fact  that  the  attorney  contracts  for  such 
services  does  not  render  him  liable,  since  he  makes  the  employment 
in  the  capacity  of  agent  of  his  client.     Id. 

Set  Verification. 


ATTORNEY  S  FEES. 

See   ATTACH.MENT,  5. 

Evidence,  5. 
Pleading,  1,2. 

BOARD  OF  SUPERVISORS. 
See  Contracts,  9, 10. 
School  Fund,  1. 

BRIDGES. 

1.  Evidence.     In  an  action  against  a  county  for  injuries  received  by  the 

falling  of  a  bridge,  the  records  of  the  board  of  supervisors  are  not 
admissible  to  show  that  they  appropriated  monev  for  repairing  or 
reconstructing  the  bridge.     TitUr  v.  Iowa  County,  90. 

2.  Liability  of  county.    To  establish  the  liability  of  the  county,  it  must 

be  shown  that  prior  to  the  accident  the  county  had  assumed  control 
of  the  bridge,  or  made  appropriations  for  building  or  keeping  it  in 
repair.     Id 

See  Contracts,  9,  10,  11. 
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BUILDING  ASSOdATIONa 
Bee  UsuBT,  2. 


CASES  IN  IOWA  REPORTS  CITED  AND  FOLLOWED. 
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Allen  V.  Newberry,  8, 66.  Former  adjadi. 
cation.    Crum  v.  Bo—  et  at..,  436. 

Andre  y.  The  State,  6, 389.  Evidence.  TV 
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Ayleaworth  v.  The  C,  R.  I.  fc  P.  R.  Co.,  30, 

459.  RailroadB.    Henderton  9.  The  C,  R. 
J.i^P.R.Co.^Sn. 

Bantav.  Wood,  32.  469.  Judgment.  Jlfoy. 
Jleld  V.  Bennett^  198. 

Barber  v.  Try  on  &  Pierce,  41,349.  Judi- 
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'  of  Independence  v.  Purdy,  676. 
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Ward  V.  Thompeon,  693. 
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ter, 67. 
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Mr  Donald  v.  Woodlmry  County,  406. 
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Barrett  v.  Love,  106. 
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Sexton  V.  Peck^  251. 
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ment.    Setz  4"  Co.  v.  Btlden  et  al.,  455. 
Butcher  v.  Brand,  6,  235.     Pleading.    Dmw- 

eon  V.  Graham^  382. 
Bnttertield  v.  WickP,  44, 310.  Dower.  WhUe- 

head  v.  Conklin  et  al.^  480;     Wilson  v. 

Hardeaty,  518. 
Callnnan  v.  The  County  of  Madison,  45,  561. 

Tax  sale.    Sexton  v.  Perk,  252. 
Calloway  v.   Lay  don,  47,  456.     Damages. 

Ward  V.  Thompson^  593. 
Casar  v.  Sanjeant,  7,  317.      Attorney's  lien. 

Cowen  V.  Boone  et  ttl.y  353. 
C  aveiKler  v.  Smith,  8, 360.    Dower.    Rmmch 

V.  Moore,  616. 
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V.  Downing  4*  MatthefiM  et  aL,  651. 
Dillon  &  Palmer  V.  Allen, 46,499.    Contract. 

Caldwell  V.  Bridal,  17. 


District  Township  of  Newton  ▼.  White,  42, 

608.    New  trial.    Bond  v.  BpUv,  606. 
Drnmroond  t.  Conse,  39,  442.     FraoduleDt 

conveyance.    Kellogg  4*  Jicrrit  v.  Aherin 

mnd  McOann,  300. 
Dnboque  v.  Stout,  32,  47  and  80.    Constitn. 

tional  law.    AMem  v.  T%e  Dubmque  Lead 

4"  Level  Mining  Co.  el «/.,  144. 
Edgerly  v.  The  Farmers'  Ins.  Co.,  43.  587. 

Varia  nee.    FauhU  4*  SmUh  v.  Davis  etai.. 

466 ;  Edgerly  v.  The  Farmers'  Ins.  Co.. «.-.. 
Eldre(lgev.Kuehl,27, 16a    Tax  deed.   Bar- 
rett V.  Love,  107. 
Eneleken  v.  Webber,  47,  668.    Intoxicattn? 

liquors.     Ward  v.  T^tmpoon,  69a 
Eqnitable  Life  Ins.  Co.  v.  Slye  et  at.,  46. 615. 

Mechanic's  Uen.     Bear  v.  The  B.,  C.  R. 

4"  M.  R.  Co.  at  at.,  632. 
Everett  v.  Beebe,  37,  482.    Tax  deed.    Sex- 

ton  V.  Peck,  251. 
Fagg  V.  Parker,  11.  18.      Certiorari.     The 

Independent  School  District  qf  Askmry  v. 

the  District  Court  Jbr  Dubumte  CawUy,'lS^ 
Finch  V.  HoUinger,  43, 698.    Notice.    Peter- 

son  V.  Espeset,  263. 
Fowler  v.  Doyle,  16,  634.    Jadgment.  May- 

Jleldv.  Bennett,  171 
Gammon  &  Deering  v.  Knndson,  46,  455. 

Record.    LoomU  v.  MeKanxie,  420. 
Garvin  v.  Wells,  8,286.     Judicial  notice. 

Wolfv.  7^  CUy  qf  Keokuk,  130. 
Gates  V.  The  B.,  C.  R.  &  M.  R.  Co.,  39,  46. 

Torts.    Schmidv.  Humphrey,  654. 
Gelprke,  Winslow  t  Co.  v,  Blake,  16,  3^7. 

Mistake.    Hervey  v.  Savery  et  at.,  319. 
Getchcll  &  Ticheuor  v.  Allen,  34,  560.     Me- 

chanic'B  lien.     Brodt  v.  Rahkar  et  al.  and 

Wilson  et  al.,  38 ;  Bear  v.  The  B.,  C.R.if 

M.R.Co.etal.,G3l. 
Goodpafiterv.  Voris,  8,339.    Practice.    The 

Delaware  County  Bank  v.  Duncom^  4S»J. 
Gower  v.  Doheney  et  al.,  33,  36.     Jadiojal 

sale.    Bear  v.  I^  B.,  C.  R,  4>  M.  R.  Cs 

et  al.,  6vM. 
Grant  v.  Green,  41.  88.     Execution.     Van 

Doran  v.  Marden,  1^. 
Green  v.  Turner,  38,  112.  Mortgage.  PuUfr 

4"  Co.  V.  Hunt  et  al.,  167. 
Grubli  V.  Louisa  County.  40,  314.    Sherifl. 

McDonald  V.  Woodbury  Courtty,  ^0&. 
Gruhe  v.  Welln.  34. 148.    Adverse  poeseasion. 

Hiatt  V.  Kirkpatriek  et  al.,  80. 
Gwyer  v.  FifCimiK.  ;}7,617.    Fraud nlent  con- 
veyance.   Gordon  V.  ITorfA^,  430. 
Hall  ct  al.  v.  Orvis  et  al..  35,  3(».    Jniisdic 

tion.     Raw»on  v.  Harger,  273. 
Hamilton  v.  Hooper,  46, 515.  Surety.  Brtggt 

V.  Downing  4"  Matthows  et  al..  661. 
Banna  v.  Ha  we?,  46,  437.    Pleading.  Cowen 

V.  Boone  et  aL,d^, 
Harrison  v.  Charlton,  42,  673.     Bill  of  ex. 

ceptions.    Qibbs  v.  Buckingham,  98. 
Harwood  v.  Case,  37,  692.     Railroad  tax. 

Harwood  v.  Brownelt,  663. 
Harwood  v.  Qainby,  44,^86.     Railroad  Ux. 

Harwood  v.  Brownell,  664. 
Hayden  v.  Anderson,  17,  158.      Pleading. 

The  Delaware  County  Bank  v.  Buncombe, 

492. 
Hays  V.  Turner,  23  214.     Practice      a«ij»- 

saulis  V.  CadwaUader,  61 
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Hen  terson  v.  The  C,  R.  I.  fc  P.  R.  Co.,  39, 

•*H):    W.  6il.      Evidence.     Hender$on  v. 

•I'hf  C,  R.  /.  4-  P.  R.  Co.,  217. 
HintiMirer  v,  neui»et«*y,  46,  6<)0.     Tax  sale. 

TV  Keokuk  ^  Des  Moinet  R.  Co.  v.  Lind- 

Ut/  ft  al..  14. 
Iluilaiul   V.   Dickerson,  41,  367.      Remedy. 

Brodt  V  Rohkar  et  ai.,  and  WiUonet  ai.^  39. 
Hooktr  \.  MiJIer. 37,613.    TorU.    Schmidv. 

Humphrftf.  b.>I. 
Hu-kins  V.  ilattciiback,  14,  314.    New  trial. 

Bond  V.  Eplr.y.,  0'>5. 
Hubbard  ^  Spencer  v.  The  Hartford  Fire 

Inh.  Co.,  33,  3J:{.   Mortgage.    Puller  4*  Co. 

V.  Hunt  tt  at.,  166. 
HudHoii  V.  blanHis  et  al.,  22,  323.    Practice. 

Cibula  V.  Pitt's  Sons"  Manuf'g  Co.,  5'-i9. 
Hunt  V.  Hoover,  24, 231.  JarUdiction.  RaW' 

son  V.  J  larger,  273. 
Hurst  V.  Sheets  and  Tru.s^Il  et  al.,  21,  o()l. 

Attorney'ulien.  Cotoenv.  Boone  et  o/..3.vJ. 
Huston  V.  Seely, 27, 183.    Dower.    Rauschv. 

Moore,  617. 
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statute.    Barrett  V.  Love,  M^i. 
Jones  V.  Fanning,  MorriH,   31S.      Ferriee. 

Burlington  4*  Henderson  County  Perry  Co. 
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Ka^ter  L  Farwell  v.  Pease,  42,  4SJ.    Notice. 

Peterson  v.  Espeset,  263. 
Kearney  v.  I'Mtzgerald,  43,  580.     Damages. 

Wardv.  Thompson^  592. 
Keater  &  Skinner  v.  Hock,  Musser  &  Co.,  16, 

23.    Former  adjudication.    Pelt  o.  Turn- 

weetal.,4(U. 
Kendall  v.  Kendall,  42, 464.  Dower.  Rmuseh 

V.  Moore,  614. 
Ker^er  v.  Allen,  31,  578.    Tax  sale.    Tyner 

V.  Sexton  4*  Son,  706. 
KitsmUler  v.  Kitchen,  24, 163.    Original  no. 

tice.    Bond  v.  Epley,  606. 
Knowles  v.  The  City  of  Moscatine,  20,  248. 

Bridges.    Mallory  v.  Montgomery  County, 

690. 
Knoxville  National  Bank  T.  The  Independ. 

ent  District  ol  Washington,  40,612.   Sch9ol 

district.     The  Independent  School  District 

qf  Asbury  v.  The  District  Court  for  Du- 
buque County,  184;  Kennedy  v.  The  Inde- 
pendent School  District  qf  Derby  Orange 

et  al.,  192. 
Krider  v.  Trustees  of  Western  College,  31, 

547.    Mortgage.    PulUr  4*  Co.  v.  Hunt  et 

ml.,  166. 
Lake  v.  Gray,  36,  450.    Deed.    Gray  o.  Lake 

era/.,  506. 
lAngworthy  v.  Myers  et  al.,  4, 18.    Adverse 

potttiession.     Brown  v.  Rose,  233. 
Lanmanv.Des  Moines  County,  29, 310.  Tax. 

atiun.    Richards  v.  Wapello  County,  r>10. 
Lawrence  v.  Sinuaraon,  24.  HO.  Exemptions. 

Van  Doran  v.  Marden,  iS8. 
Leonard  v.Hallem,  17, 564.  Practice.  Holmes 

V.  Hull  et  at.,  ISO. 
Lockwood  V.  Kitteringham,42,257.  injauc 

tion.    Anderson  v.  Halt  et  al.,  317. 
Logan  k  Suns  v.  Pyue,  43,  024.     Municipal 

corporations.     Burlington  4*  Henderson 
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Hauk  V.  Marion  County,  475. 
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logg  ^  Harris  v.  Aherin  and  McGann,  'k\l. 
Lynch  v.  Kennedy,  42,  '£M.     Practice  in  the 

Supreme  Court.  Gibbs  v.  Buckingham,  98. 


Macklot  V.  The  Clly  of  Davenport,  17,  379. 

Taxation.     Richards  v.   Wapello  County, 
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desty,  518. 
Mi<l  ikton  Savings  Bank  v.  Dubuque,    15, 
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iigence.     Aibertson  v.  The  Keokuk  4-  Des 
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at.,  14. 
Pearson  v.The  Milwaukee  fcSt.Panl  R.Co., 
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Schmidt  r.  Zahensdorf;  90,  498.     Practice. 

GuTuautU  V.  Cadwailad4ry  51. 
ScliutielU  V.  Blind,  33,  175.    Fi*aad.  KMogg 

4"  TlarrU  v.  Afurtn  and  McOann,  301. 
Sliarp  V.  Bailey,  14,  3S7.  Homestead.  FuUer 

^Co.v.  JIunt  et  a/.,  167. 
Snerwood  v.  Sherwood,  44, 192.    Practice  la 

the  Supreme  Court.     Twogood  4"  Elliott  v. 

Jicilyetal.,o47. 
Smedley  v.  Felt,  41,  5HS.    8.  C.  43,  607.  Hn«. 

baud  and  wife.     Jonet  v.  Qtast  tt  al ,  345. 
Smith  V.  Parker,  28,  36y.    Practice.    Holme* 

V.  Hull  et  al.y  190. 
Soperv.  Henry  County,  26, 264.     Counties. 

Hawk  V.  Marion  County,  475. 
Stanchfleld  v.  Palmer,  4  G.  Gr.  23.    Partner- 
ship.   Van  Brunt  ±  Co.  v.  Mather  tt  al. ,  5(W. 
Stapletou  V.  King,  40,  278.    Former  acUudl. 

ca  tion.     Crum  p.  Bo9$  et  al. ,  436. 
State  V.  Arnold,  12,  47i».     Change  of  venue. 

The  State  v.  Canada,  450. 
State  V.  Haldy,  17,  39.    Jury.     Th6  State  v. 

Bruce^  537. 
State  V.  Brace,  48, 630.  Evidence.  7%6  8tat$ 

V.  JF«//#,674. 
State  V.  Fay,  43,  661.     Practice.     Oibb*  v. 

Buckingham^  97. 
State  V.  Felter,  26,  67.    Criminal  law.     T%e 

State  p.  Bruce,  534. 
State  V.  Felter,  32,  49.    Criminal  law.    The 

State  V.  Bructy  534. 
Slate  V.  Hardin,  46,  623.    Alibi.    TV  State  v. 

Henry,  403 ;    The  State  v.  Northrup  et  al , 

587. 
State  V.  Hayden,  46, 11.     Indictment.     T%e 

State  V.  Silhqfer,  284 ;  The  State  9.  Ridley 

and  Johnson,  372. 
State  V.  Henry,  48, 403.  Evidence.  TVu  State 

V.  Welle.  674. 
State  V.  Jones,  1.3,  269.    Criminal  law.     The 

State  V.  Savoy e,  664. 
State  V.  Lawrence,  38,  51.    Jury.    The  State 

V.  Bruce,  536. 
Slate  V.  Lovell,  23, 304.    Criminal  law.    The 

State  V.  Jutien,  447. 
State  V.  .Mewherter,  46,  88.    Insanity.     TJte 

^tate  V.  Bruce,  .'kM. 
State  V.  Mooney,  10,  506.    Change  of  venue. 

The  State  v.  Canada,  460. 
State  V.  .\uHh  and  Hedunt,  7,  347.  Change  of 

venue.     7*he  State  v.  Canada,  450.  •  • 
State  V.  Northrup,  48,  583.    Evidence.     The 

State  V.  UW/»,  6/4. 
State  V.  Porter,  34,  13L    Evidence.     The 

State  V.  Kmereon^  174. 
State  V.  Poller,  28,  554.    Criminal  law.    7^ 

State  V.  Savoy e,  565. 
State  V.  Pratt,  40,  631.     Bastardy.    Pratt  v. 

Nitz,  36. 
State  V.  Ridley  and  Johnson,  48, 370.    Crlm- 

inal  law.     The  State  v.  Rhode;  702. 
State  V.  Savoyc,  l-s,  riG6.  Criminal  law.  The 

State  V.  Arnold,  666. 


State  V.  Shean,  82, 88.   Evidence.    T%e  State 

9.  WelU,e7i, 
State  V.  Turner,  19,  144.    Evidence.    TV 

State  V.  Northrup  et  oL,  686. 
State  V.  Vincent,  :M,  570.     Evidence.    TV 

State  V.  Northrup  et  al..  687. 
State  V.  Ward,  26, 537.    Fraudulent  conver- 

ance.     Kellogg  4"  Harrie  v.  AJurin  and 

MrOanny  300. 
Stewart  v.  Lay,  45,  601.    Receiver.    Sdhoen- 

over  V.  Hfwkley,  86. 
Stinson  v.  Rirhardnon  et  al.,  44,  373.  Home- 
stead.     Sfinton  V    Rirhardwn  et  al.,  Ml 
I  Stumm  V.  Hammel,39,  478.    tMdence,  TV 
)       State  V.  Dar^forth,  47. 
Sweeney  v.  u'Hora,  43,  36.    Contract.  York 

V.  Waltare,3(!0. 
I  Thompson  v.  Read,  4L  48.     SUtnte  of  lim- 
'       Itations.     Davie  v.  Harper.  615. 
TutUe  V.  The  C,  K.  I.  At  P.  R.  Co.,  42,  6ia 

Exemption.      Van  Doran  v.  Mardon.  ISa 

Hur^band  and  wife.      TuttU  ».  The  C,  R. 

I.  4r  P.  R.  Co.,  237. 
Upson  V.  Fuller.  43, 409.    Coets.    Howder  r. 

OperhoUer,  366. 
Van  Bogart  v.  Van  Bogart,  46, 369.  Practice 

in  the  Supreme  Court.     Saundara  v.  Hal- 

liday  et  al.,m. 
Van  Huskirk  v.  Daugherty,  44,  42L    Jury. 

TV  State  v.  Bruce.  537. 
I  Van  Orman  v.  Merrill,  27,  476.     PrmctioelB 

the  Supreme  Court.    Blough  v.  Van  Hoore- 

beke,  42. 
Vin«ant  v.  Vlnsant,  47,  594.    Practice  In  the 

Supreme  Court.    TV  Hawkeye  Ben^and 

Loan  Aeeociation  9.  BlaclAum  etal.,^^i 

Ptesher  v.  Orovea,  701 ;  XUee  etus.v  KahU 

era/.,  704. 
Walker  v.  Lathrop,  6,  516.    Surety.    Culver 

9.  Wilhem  Broe.,2r. 
Wallace  v.  Sexton  &  Son  44,  267.    Tax  sale, 

TV  Keokuk  4>  Dee  Moinee  R.  Co.  9.  Ltrnd- 

ley  et  al.,  14. 
Walters  v.  The  C,  R.  L  &  P.  R.  Co.,  41,  71. 

Ncijll pence.      Albcrteon  9.  TV  Keokuk  4" 

Dee  Moinee  Ry.  Co.,  294. 
Wapello  county  v.  SInnamon,  1  G.  Gr,  411 

Taxation.     Rieharde  9.   Wapello  County, 

510. 
Weaver  v.  Carpenter,  42,  343.    Statute  of 

limitations.    Davie  9.  Harper,  515. 
Webster  County  v.  Taylor,  19. 119.    Coun. 

ties.    Hatok  v.  Marion  County,  475. 
Weld  V.  Chapman,  2,  524.     Municipal  cor- 
porations. Burlington  4*  Hendareon  Coun- 
ty Ferry  Co.  9.  Davie,  136. 
Whalen  v.  Cadman,  11,  286.    Exemptions. 

Van  Doran  9.  Harden,  187. 
Wolff  at  Hoppe  V.  Hagensick,  la  690,    Prac 

tice.    Mallory  4>  Co.  v.  SaUing  et  al,  699. 
Wright  V.  111.  U  Miss.  Telegraph  Co.  20, 195. 

Practice.    Dartand9.  Wa44t643i  Wardv. 

TVmjMon,  696. 


CERTIORARL 
Bee  JuRiBDiCTioii,  2. 

CHATTEL  MORTGAGE. 
See  C&IMI^^AI.  Law,  11. 

CIRCUIT  COUKT. 
Bee  Jurisdiction,  2. 
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OONBTrrunONAL  LAW. 
Bee  MiHss  and  Mmmo. 

CONTRACTS. 

1.  OowarTBUcrioN  of.    A  contract  between  a  party  and  a  railroad  com- 

pany provided  ttrnt  tie  should  fumisii  for  the  latter  a  specified  sum  of 
money  to  be  expended  as  designated ;   and  also,  that  he  should  be 

S resident,  and  should  take  possession  of,  and  operate  the  road  to  the 
Bst  advantage,  devoting  the  earnings  to  certain  specified  objects, 
operating  the  road  in  the  name  of  the  company,  and  being  paid  for 
his  services :  Heldj  that  the  contract  did  not  constitute  a  lease,  and 
that  his  individual  estate  was  not  liable  upon  a  contract  entered  into 
by  the  company  prior  to  his  contract  therewith.  The  United  States 
Sotting  Stock  Company  9.  Potter,  66. 

2.  Parol  modification  :    principal  and  agent.    Where  a  contract  has 

been  reduced  to  writing,  a  party  thereto  is  not  authorized  to  rely  upon 
the  statements  of  the  agent  of  the  other  party  to  the  contract  vary- 
ing or  modifying  its  terms.    Oritnei  «.  Simpson  Centenary  College,  208. 

8.  BwAMP  lands:  public  pouct.  a  contract  between  a  county  and  an 
agent  provided  that  the  latter  should  be  authorized  to  make  the 
proper  application  to  the  general  government  for  its  swamp  lands, 
or  indemnity  therefor,  and  that  he  was  to  receive  one-half  of  what  he 
thus  procured  for  his  services.  To  effect  the  oblect  of  his  contract, 
certain  congressional  action  became  necessary,  which  he  aided  in  pro- 
curing by  le^timate  means :  Held,  that  the  contract  was  not  void  as 
against  public  policy,  and  that  a  county  may  lawfuUy  employ  agents 
for  such  purpose,  and  an  agreement  to  pay  them  is  valid.  Denison 
9.  Orattfoi-d  County,  211. 

4.  Evidencb:  variance.  Where  the  contractdeclared  on  was  an  agree- 
ment that  the  judgment  debtor  would  elect  to  have  his  land  sold 
subject  to  redemption  rather  than  by  appraisement,  and  the  evidence 
showed  the  agreement  to  be  an  offer  by  the  debtor  to  convey  the  land 
subject  to  the  debt,  it  was  Md  that  the  evidence  did  not  establish  the 
contract.     York  «.  Wallace,  305. 

£,  Pleading.  In  an  action  upon  a  contract  it  is  not  competent  to  show 
that  performance  was  waived.  The  plaintiff  can  recover  only  upon 
the  contract  sued  on,  and  he  cannot  allege  a  performance  and  prove 
facts  in  excuse  of  performance.    Fauble  dt  Smith  «.  Danis  et  al. ,  462. 

6.  Modifications  of.    A  party  who  contracts  to  erect  a  building  accord- 

ing to  certain  plans  and  specifications,  does  not  perform  his  contract 
by  simply  erecting  a  building  equal  in  strength,  value  and  conve- 
nience. To  enable  him  to  recover,  any  deviations  from  the  require- 
ments of  the  contract  must  be  slight  and  unimportant.    Id. 

7.  Burden  of  proof.    If  the  building  was  not  completed  within  the 

time  specified  in  the  contract,  the  burden  was  upon  the  plaintiffs  to 
show  a  valid  excuse  for  their  failure  to  perform  the  contract.    Id, 

8.  Severalty.    The  fact  that  one  of  the  plaintiffs  was  to  receive  a  cer- 

tain fixed  sum,  and  the  other  plaintiff  another,  did  not  render  the 
contract  several,  and  they  could  maintain  a  joint  action  thereon.    Id. 
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9.  Katifioattok  :  board  of  8itpervi8or&    Where  the  board  of  supeiri* 

sors  bad,  in  their  individual  capacity,  consented  to  a  change  in  a  con- 
tract for  the  construction  of  a  bridge,  and  after  the  bridge  was 
completed  appointed  a  committee  to  examine  the  same,  with  power  to 
accept  or  reject  it,  ?ield^  that  the  appointment  of  the  committee  with 
the  powers  indicated,  and  a  subsequent  qualifled  acceptance  by  the 
board,  did  not  amount  to  a  ratilication  of  the  change  in  the  contract 
Mallory  «.  Montgomery  County,  681, 

10.  :  .    The  acceptance  of  the  bridge  by  the  board  being  a 

condition  of  payment  therefor,  wben  they  accepted  it  upon  the  con- 
dition that  the  contractor  would  take  a  specitied  sum  for  his  work, 
the  limitation  of  his  recovery  to  that  amount  could  not  be  made  to 
depend  upon  his  receiving  it  In  full  satisfaction.    Id. 

11.  Width  of  bridge.  The  fact  that  Ibe  board  contracted  with  plaintiif 
for  the  construction  of  a  bridge  of  less  than  the  width  provided  by 
statute  would  not  affect  plaintiif 's  right  of  action  on  the  contract.  Id. 

See  Attorkey,  2,  3. 

Deed. 

Estoppel. 

Evidence,  6. 

Fraudulent  Kbpbesentations,  1,  2,  3, 4 

Patent,  4. 

Promissory  Note,  1,  2,  3. 

Ke8  Adjudicata,  2. 

Sale,  1,  2,  3. 

Vendor  and  Vendee,  3. 

CORPORATION. 

1.  Stock  :  transfer  of.    A  by-law  of  a  corporation  which  provides  that 

transfers  of  stock  shall  not  be  valid  unless  approved  by  the  board  of 
directors,  while  it  may  be  enforced  as  a  reasonable  regulation  for  the 

&rotection  of  the  corporation  a^inst  worthless  stoc&olders,  cannot 
B  made  available  to  defeat  the  rights  of  third  persons.     Tht  Farmert^ 
dt  Merchant  ^ank  of  Linemlle  v.  Wcuton,  336. 

2.  :   lien  upon.    In  the  absence  of  a  contract  or  provisions  of  its 

charter  or  by-laws  to  that  effect,  a  corporation  has  no  lien  upon  ita 
shares  in  the  hands  of  a  stockholder  to  secure  indebtedness  from  the 
stockholder  to  the  corporation.    Id. 

3.  Bank  :  dutj  of  offictbr.     The  president  of  a  bank,  who  was  surety 

upon  the  note  of  a  stockholder,  took  an  assignment  of  the  stock  of 
the  latter  in  the  bank  to  secure  himself  against  loss.  The  stockholder 
'  was  at  the  time  also  a  debtor  of  the  bank,  and  in  failing  circumstances : 
^  Held,  that  in  the  absence  of  fraud  or  concealment  on  the  part  of  the 
president,  there  was  nothing  in  the  transaction  inconsistent  with  the 
faithful  performance  of  his  duty  as  an  officer  of  the  bank,  or  that 
would  give  the  bank  a  claim  in  equity  to  the  benefit  of  the  security.  Id. 

See  Recetvbr,  1. 

Taxation,  1,  2,  8, 4. 
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cosra 

1.  Next  fbiend.    In  the  absence  of  a  statute  providinff  otherwise,  the 

next  friend  in  an  action  by  an  infant  plaintifE  is  uable  for  costs. 
Fonctf  «.  FaU,  364. 

2.  AFPORTioNifENT  OF.    Where,  in  an  action  before  a  Justice  of  the  peace 

upon  four  separate  items  of  demand,  the  judgment  of  the  justice  in 
favor  of  the  plaintiil  was  appealed  from,  and  the  plaintiff  recovered 
one  dollar  in  the  Circuit  CJourt,  Iield,  that  the  case  was  a  proper  one 
for  apportionment  of  costs.    H<mder  v.  Overhalser,  365. 

See  Pleading,  2. 

Record  of  Judgment,  1. 


COUNTIES. 
Sec  Bridges,  1,  2. 

Contracts,  3,  9, 10,  IL 

1*^E8. 

ItEWARD,  1,  2,  3. 
Sheriff,  1,  2. 

COUNTY  SEAT. 

1.  Re-location  :  nE^fONSTRANTs.  The  names  of  persons  appearing  upon 
a  petition  for  the  submission  of  the  question  of  the  re-location  of  a 
county  seat,  which  appear  also  upon  a  remonstrance  against  the  sub- 
mission of  the  question,  are  not  to  be  counted  on  the  petition.  Ihtf" 
fees  V.  Sherman  et  al.,  287. 

CRIMINAL  LAW. 

1.  EviDBNCE.    Upon  the  trial  of  one  indicted  for  larceny,  evidence  that  he 

had  compromised  an  action  against  him  to  recover  the  amount  of  the 
property  alleged  to  have  been  stolen,  is  incompetent.  The  8kUe  v, 
EnwrsoUj  172. 

2.  Possession  of  stolen  propertt:  evidence.    An  instruction  direct- 

ing the  jury  that  in  order  to  rebut  the  presumption  of  guilt  arising 
from  possession  of  property  recently  stolen,  defendant  must,  by  a  pre- 
ponderance of  testimony,  reasonably  satisfy  the  jury  tliat  his  possession 
was  innocent,  was  hdd  to  be  erroneous.    Id. 

3.  Evidence.    The  ownership  of  property  need  not  be  established  in  the 

party  from  whom  it  is  alleged  to  have  been  stolen,  if  it  is  shown  to 
have  been  in  his  possession,  and  to  have  been  stolen  therefrom.  The 
State  V,  Stanieyy  221. 

4.  Aiding  and  abetting.    A  person  is  guilty  of  aiding  and  abetting  a  lar- 

ceny if,  in  accordance  with  an  agreement  therefor,  he  takes  care  of  the 
family  of  the  felon  while  the  latter  is  disposing  of  the  stolen  prop- 
erty.   Id. 

Vol.  xLvm — 46 
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6.  EviDENCB :  coRROBORATioH,  The  corroboration  of  the  testimonj  of  an 
accomplice  is  not  limited  to  the  testimony  of  witnesses,  bnt  may  be 
circamstantial.    Id, 

6.  Jurisdiction.    Where  an  Infonnation  before  a  justice  of  the  peace 

charged  a  party  with  the  commission  of  two  offenses,  of  one  of  which 
the  court  had  jurisdiction  and  one  it  did  not,  and  he  was  thereupon 
found  ffuilty,  Md,  that  the  fact  that  the  court  did  not  have  jurisdic- 
tion of  one  of  the  offenses  would  not  oust  it  of  jurisdiction  of  the 
other.     Ths  StaU  «.  SUhoffer,  283. 

7.  Compound  offense:    construction  of  statute.    The  term  "com- 

pound offenses/'  asus^  in  section  4300  of  the  Code,  has  reference 
only  to  cases  where  the  same  act  constitutes  in  itself  more  crimes  than 
one,  and  does  not  include  cases  in  which  two  or  more  crimes  are  com- 
mitted in  succession.     T?ie  State  v.  Ridley  and  Jchraon^  370. 

8.  Practice  :  speciai<  interrogatories  to  jury.    Section  2808  of  the 

Code,  providing  for  the  submission  of  particular  questions  of  fact  to 
the  jury,  has  reference  to  trials  in  civil  actions  only.    Id. 

9.  Evidence  :  confession.    A  confession  of  the  commission  of  a  crime, 

when  voluntarily  and  freely  made,  is  entitled  to  the  highest  credit, 
and  to  the  greatest  weight  as  evidence.     T?ie  State  o.  Brcwn^  382. 

10.  Alibi  :  dbqreb  of  proof  required.  To  establish  an  alibi  it  is  not 
necessary  that  the  jury  should  be  "  fully  satisfied  **  of  its  truth.  The 
State  V.  ilen/ry,  403. 

11.  Sat^  of  mortgaged  property.  Where  a  mortgage  of  personal 
properly  provided  that  if  the  mortgagor  removed  it  from  the  county 
the  mortgagee  mlprht  take  possession  of  and  sell  it,  Tield^  that  a  re- 
moval and  sale  of  it  in  another  State,  under  the  circumstances  stated, 
did  not  constitute  an  offense  indictiible  in  the  county  where  the 
mortgage  was  executed.     The  State  «.  Julien,  446. 

12.  Pleading.  An  indictment  charging  the  defendant  with  "wilfully 
and  maliciously  verbally  threatening  to  kill  and  murder'*  another  is 
sufficient,  notwithstiinding  it  does  not  set  out  the  words  used.  The 
State  V.  O'Mally,  501. 

13.  .    The  gist  of  the  offense  being  the  threat,  the  fact  that  it  was 

directed  against  two  persons  would  not  constitute  it  two  offenses.  Id. 

14.  Insanity.  To  entitle  the  defendant  in  a  criminal  case  to  an  acquittal, 
it  is  only  necessary  that  the  jury  should  be  ret\sonablv  satisfied  he  was 
insane.  If  the  weight  or  preponderance  of  evidence  shows  the 
insanity  of  the  defendant,  it  raises  a  reasonable  doubt  of  his  guilt. 
The  State  v.  Bruce,  530. 

15.  Qualification  of  Juror.  A  juror  upon  f>oir  dire  said :  "I  read  an 
account  of  this  matter  in  the  papers,  and  came  to  the  conclusion  that 
defendant  shot  McNamara,  and  that  it  was  a  criminal  thing  for  him 
to  do.  *  *  *  *  I  have  not  formed  such  an  opinion  of  the  guilt 
or  innocence  of  accused  as  would  prevent  me  from  rendering  a  true 
verdict.'*  Ileldy  that  the  juror  had  not  formed  such  an  unqualified 
opinion  as  would  render  him  incompetent.    Id, 

16.  Conspiracy.  An  indictment  charging  that  the  defendants  did  "con- 
spire *  ♦  *  to  cause  *  ♦  *  S.  to  go  with  them  «  ♦  ♦ 
with  the  view,  purpose  and  intent,  with  the  intention  of  bringing 
about  a  sham  marriage  or  pretended  marriage  between  her,  the  said 
8.,  and  him,  the  said  defendant,  and  thus  bring  about  the  seduction 
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of  her,  the  said  S.,  in  violation  of  law, "  was  7bM  to  charge  a  conspir- 
acy to  commit  a  crime.     The  State  c.  Savoye^  662. 

17.  :  SEDUCTION.    It  is  not  necessary  that  such  an  indictment  should 

in  terms  charge  that  the  woman  was  unmarried  and  of  previously 
chaste  character.    Id, 

18.  Evidence:  adiobsiok  op  co-con8pira.tor.  The  admission  of  a  con- 
spirator after  the  conspiracy  is  at  an  end,  even  upon  a  plea  of  guilty, 
is  evidence  only  as  against  himself,  and  is  not  admissible  against  his 
alleged  co-conspirators.     The  State  v,  Arnold,  666. 

19.  GrvmG  rNTOxiCATma  liquors  to  minorb.  A  party  cannot  justify 
the  act  of  giving  intoxicating  liquors  to  a  minor  by  establishing  that 
he  did  it  by  the  order  of  the  parent,  unless  he  shows  that  the  order 
was  in  writing.     The  State  v.  Ooenan,  667. 

20.  Seduction  :  force.  Where,  upon  the  trial  of  one  indicted  for  seduc- 
tion, the  prosecuting  witness  testified  that  the  defendant  overpow- 
ered her,  the  court  should  have  instructed  the  jury  that,  if  the 
defendant  accomplished  his  purpose  by  force,  he  was  entitled  to  an 
acquittal.     The  StaU  v.  Letn&,  678. 

21.  Evidence  :  good  character.  A  person  accused  of  a  crime  is  in  all 
cases  permitted  to  introduce  evidence  tending  to  establish  his  previ- 
ous good  character,  and  it  is  for  the  jury,  without  instructions  from 
the  court  in  reference  thereto,  to  determine  its  weight  as  they  would 
that  of  any  other  fact  in  evidence.     ITie  State  v.  Northrup  et  al.,  583. 

22.  Alibi  :  evtdbnce.  It  requires  only  a  preponderance  of  evidence  to 
establish  the  defense  of  alibi.    Id, 

23.  Larceny  :  value  op  property.  Upon  the  trial  of  one  indicted  for 
larceny,  where  the  value  of  the  propertv  alleged  to  have  been  stolen 
is  in  issue,  the  jury  should  be  instructed  to  find,  as  the  value  of  the 
property,  what  it  would  realize  in  the  ordinary  course  of  trade,  and 
not  merely  what  it  was  worth  to  the  owner.     The  State  v.  Smith,  695. 

24.  :  evidence.    Where,  upon  the  trial  of  one  indicted  for  larceny, 

the  value  of  the  property  alleged  to  have  been  stolen  is  in  issue,  the 
verdict  of  guilty  will  not  be  disturbed  unless  so  manifestly  against  the 
evidence  as  to  raise  the  presumption  that  it  was  not  the  result  of  au 
honest  and  intelligent  exercise  of  the  judgment  of  the  jury.  The  State 
V.  Scotty  597. 

25.  Confession.  A  confession  by  one  charged  with  forgery  that  he  wrote 
the  name  of  the  party  whose  name  is  charged  to  have  been  forged,  is 
not  sufficient  to  authorize  a  conviction  without  other  proof  that  the 
crime  was  in  fact  committed  by  some  one.     The  State  o.  KrwuHes,  598. 

26.  Assault  wmi  intent  to  commit  murder.  Facts  considered  under 
which  it  was  held  that  the  term  of  imprisonment  of  a  person  convicted 
of  assault  with  intent  to  commit  murder  should  be  reduced  from  four 
years  to  two  years  and  six  months.     The  State  «.  Doerim^,  650. 

27.  Seduction:  corroboration  of  witness.  A  party  cannot  be  con- 
victed of  seduction  upon  the  testimony  of  the  prosecuting  witness, 
unless  she  be  corroborated  by  other  evidence  tending  to  connect  him 
with  the  commission  of  the  offense.  Circumstances  stated  which 
were  held  to  be  corroborative.     The  StaU  v.  Wdle,  671. 
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28. :  FBETiouB  OHAfiTB  CHARACTEB.    A  presnmption  obtains  ib 

favor  of  the  previous  chaste  character  of  the  prosecuting  witnessL 
and  all  evidence  of  improper  conduct  after  the  time  of  the  allege! 
seduction  is  Inadmissible.    Id. 

BURDBK  OF  PROOF.    In  assailing  the  previous  chaste  charac- 


ter of  the  prosecuting  witness,  the  defendant  must  not  only  produce 
such  evidence  as  would  raise  a  reasonable  doubt  of  chastity,  \mt  sudi 
as  would  overcome  the  presumption  of  law  in  its  favor  by  a  fair  pre- 
ponderance.   Id, 

SO.  EviDENCB :  LABCENT.  Testimony  showing  that  other  stolen  property 
than  that  alleged  in  the  indictment  to  have  been  stolen  was  found  in 
the  possession  of  defendant  is  admissible,  not  for  the  purpose  of  prov- 
ing defendant  guilty  of  another  offense,  but  to  connect  him  with  the 
larceny  charged,     fha  State  v.  DitUm,  677. 

t5ee  Evidence,  1. 

Venue,  2. 

CUSTOM. 
See  Attorney,  2. 


DAMAGES. 

1.  Stock  breedino  :  eytoencb.    In  an  action  for  damges  by  the  owner 

of  a  thoroughbred  cow  against  the  owner  of  an  unpedigreed  bull 
which,  being  allowed  to  run  at  large,  liad  got  plaintiff's  cow  with 
calf,  it  was  held,  that  a  herd-book  was  not  admissible  without  proof 
that  it  was  recognized  by  breeders,  and  that  plaintiff's  cow  was  the  one 
registered  therein  under  the  same  name.    Cfrawford  «.  WiUicunSy  7A1, 

2.  Measure  of.    The  measure  of  damages  in  such  a  case  is  the  difference 

in  value  of  plaintiff's  cow  for  breeding  purposes  before  and  after 
meeting  defendant's  bull.    Id. 

8.  Overflow.  In  an  action  for  damages  for  injuries  caused  by  the  over- 
flow of  plaintiff's  premises,  alleged  to  have  been  occasio'ned  by  the 
construction  of  dams  by  the  defendant,  it  was  hdd  that  plaintiff  was  not 
entitled  to  recover,  because  the  evidence  showed  that  plaintiff  would 
have  suffered  like  injury  if  the  dams  had  been  removed.  Langdon  «. 
TIieC.B.dtQ.Ii.Co.,^!. 

4.'  Friohtentno  horse  :  work  on  sun  day.  In  an  action  for  damages 
for  injuries  sustained  by  the  plaintiff  as  the  result  of  the  frightening 
of  his  horse  in  the  highway  by  the  defendant's  dogs,  it  was  hdd  thai 
plaintiff's  right  to  recover  was  not  affected  by  the  fact  that  the  acci- 
dent occurred  on  Sunday,  while  he  was  riding  on  a  business  errand. 
ScJijnid  V.  Humphrey f  652. 

6.  .    It  was  not  essential  to  plaintiff's  right  to  recover  that  the  dogs 

should  have  bitten  the  horse,  but  it  was  sufficient  if  they  ran  after 
and  barked  at  him.    Id. 

6.  Action  against  assessor.  A  tax  payer  cannot  recover  damages 
against  an  assessor  for  over-assessment  of  his  property,  unless  he 
shows  that  such  assessment  was  made  maliciously.  The  fact  ttiat  the 
tax  payer  swore  to  a  list  of  property  submitted  to  him  would  not  affect 
the  liability  of  the  assessor  making  the  assessment  greater  than  the 
amount  fixed  by  the  tax  payer.    Parkinson  o.  Parker^  667. 
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7.  ;  BOABD  OF  Kft^TTAUZATTOH.    The  failure  of  the  tax  payer  to 

appear  before  the  board  of  eqaalizatioa  and  apply  for  a  reduction  of 
his  assessment,  or  the  refusal  of  the  board  to  reduce  it,  would  not 
excuse  the  assessor  for  malicious  wrong-doing.    Id. 

See  Attachment,  4. 

IisrroxicATiNG  LiquoBS,  1,  2,  3,  4,  5,  6. 

Stock,  2. 

DEED. 

1.  CoNSiDBRATioN :  FRAUD.  An  agreement  to  do  a  thing  is  a  sufficient 
consideration  to  support  a  deed,  even  though,  as  a  matter  of  fact, 
the  agreement  is  never  performed.  The  fact  that  a  purchaser  from 
the  grantee  believed  that  such  an  agreement  would  not  support  the 
deed,  and  that  it  never  would  be  performed,  would  not  make  his  pur- 
chase fraudulent,  or  invalidate  his  title.     Gray  v.  Lake  et  al.,  505. 

See  Evidence,  7. 

Mortgage,  1. 

Statute  of  Frauds,  2. 


DOWER. 

1.  Hombstead.  upon  the  death  of  her  husband  the  widow  is  entitled, 
at  her  election,  to  retain  the  homestead  in  lieu  of  so  much  of  her 
distributive  share,  or  to  have  her  distributive  share  so  assigned  as  to 
include  the  homestead ;  but  she  is  not  entitled  to  the  homestead  and 
dower  in  the  remainder  of  the  estate.     Whiiehead  v.  Gonklin  et  al.,  478. 

See  Attachment,  7. 

Homestead,  6. 

EQUITABLE  JUlilSDIOTION. 

1.  MiSTAEB.  Equity  will  not  interfere  to  correct  the  terms  of  an  instru- 
ment in  writing  on  the  ground  of  mistake,  unless  the  fact  of  the 
mistake  be  established  beyond  a  reasonable  doubt.  Hervey  v.  Battery 
etai.,S13. 

Bee  Judgment,  1,6. 

Patent,  4. 


ESTOPPEL. 

In  pais:  collateral  security.  The  plaintiff  sold  goods  to  the 
defendant  upon  the  order  of  a  rail'way  company  for  which  defendant 
was  a  contractor,  and  accepted  the  company's  note,  secured  by  mort- 
gage bonds,  in  payment  therefor.  In  an  action  of  foreclosure  against 
the  company,  it  was  held  that  defendant's  claim  was  paid  and  dis- 
charged, and  that  plaintiff  was  entitled  to  hold  the  bonds  against  the 
company.    Bisld: 
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1.  That  plaintiff  was  not  ostopped  by  the  decision  in  theforeclosnre 

suit  to  deny  tliat  the  note  was  received  by  him  in  payment  of 
the  claim. 

2.  That  plaintiff  did  not,  by  taking  the  note  of  the  railway  com- 

pany,  discharge  defendant,  if  the  note  was  taken  under  an 
agreement  with  defendant  that  it  should  be  held  as  collateral. 

S.  That  if  defendant  had  paid,  at  any  time  before  judgment,  the 
claim  of  plaintiff,  he  would  have  been  entitled  to  a  transfer  of 
the  note  and  the  security  thereon.    Vogel  <l^  Bro.  9.  Wad»worih,2S. 


EVIDENCE. 

1.  Seduction:   corroboration  of  prosecutrix.     In  the  trial  of  an 

Indictment  for  seduction,  the  infant  alleged  to  be  the  fruit  thereof 
cannot  be  offered  in  evidence  to  corroborate  the  prosecutrix  by  reason 
of  a  supposed  resemblance  between  the  child  and  the  defendant.  Ths 
State  V.  Danforthy  43. 

2.  TRiAiit  Practice.    Where  upon  the  second  trial  of  a  case  the  parties 

agree  that  the  reporter's  notes  of  evidence  upon  the  former  trial  may 
be  used,  it  is  com:)etent  for  the  plaintiff  to  withdraw  any  portion  of 
the  testimony  offered  by  him  upon  the  former  trial,  unless  the  defend- 
ant is  prevented  from  introducing  the  evitlence  so  withdrawn  in  his 
own  behalf.    Henderson  «.  The  a,  E.  I.  db  P.  R.  Co.^  216. 

3.  Limitation  op:  practice  in  supreme  court.     Where  a  paity  objects 

to  the  admission  of  testimony  generally,  and  the  court  thereupon 
admits  it,  but  limits  its  effect,  the  party  objecting  cannot  be  heard  on 
appeal  to  complain  of  the  action  of  the  court  in  thus  limiting  its 
effect.    Id. 

4.  Order  of  introduction  :  trial.    The  order  of  introduction  of  testi- 

mony rests  largely  within  the  discretion  of  the  trial  court,  and  appel- 
lant must  show  that  he  suffered  prejudice  by  the  exercise  of  that 
discretion  before  he  can  claim  relief.     Duffees  c.  Judd^  256. 

6.  Attorney's  fee.  In  an  action  on  account  for  legal  services  the  plain- 
tiff  testified  that,  pending  his  employment,  an  agreement  was  made 
between  him  and  nis  client  for  "more  than  an  ordinary  fee,"  upon 
the  ground  that  the  employra'^nt  involved  him  in  some  complications 
that  were  compromising  him  in  his  profession :  12^,  that  he  might 
be  compelled  to  state  upon  cross-examination  what  those  complica- 
tions were,    Bolton  v.  Daily ,  34S. 

6.  Burden  op  proof:    contract.    The  burden  of  proof  is  upon  the 

plaintiff  to  establish  a  parol  contract  under  which  he  seeks  to  recover. 
Officer  dt  Pusey  v,  Evans  et  al.,  557. 

7.  Boundary  line.    In  an  action  involving  the  determination  of  the  di- 

vision line  between  certain  citv  lots  where  the  plaintiff  claimed  under 
a  conveyance  which  described  the  land  conveyed  by  a  fixed  monu- 
ment, the  testimony  of  a  surveyor  who  platted  the  land,  as  to  the 
location  of  certain  stakes  set  by  him,  was  properly  rejected.  BUyer  •. 
Curranet  al.,  680. 

8.  {Signature  :  lease.    A  party  seeking  to  establish  the  genuineness  of 

the  signature  to  an  unrecorded  lease  has  the  burden  or  proof,  and  if 
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the  preponderance  of  testimony  be  against  the  genuineness,  any  claim 
hased  thereon  must  fail.    Bwier  9.  i&foier,  609. 

See  Attachment,  2,  3. 

Bridobs,  1. 

Contracts,  4,  5,  7. 

Criminal  Law,  1,  2,  3,  6, 9, 10, 14, 18, 19, 20 

21,  22, 24, 25, 26, 27,  28,29, 30. 

Damages,  1,  2. 

Equitable  Jurisdiction. 

Fraudulent  Representations,  1,  2, 3, 4. 

Insurance,  1,  3. 

Intoxic.\ting  Liquors,  1,  2,  3,  4,  6,  6. 

Mortgage,  3. 

New  Trial,  1,  2. 

Pleading,  4. 

Practice  in  the  Supreme  Court,  3. 

Promissory  Note,  2. 

Res  Adjudicata,  4. 

Tax  Sale  and  Deed,  8. 

Trust. 

EXECUTION. 

1.  Etemption.  The  building  in  which  a  photographer  carries  on  his 
business,  even  though  it  "be  personal  property,  is  not  exempt  from 
execution  under  section  3172  of  the  Code.    Holden  v.  Stranahan,  70. 

See  Husband  and  Wife,  1. 

Mortgage,  11. 

Replevin,  1,  2. 

EXEMPTION. 

See  Execution. 
Homestead,  3. 

FEES. 

1.  CiTT  marshal.  Under  section  536  of  the  Code,  the  marshal  of  a  city 
is  not  entitled  to  recover  from  the  county  in  which  the  city  is  located 
for  services  rendered  in  the  administration  of  the  criminal  law. 
Christ «.  Polk  CQunty,  302. 
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FENCES. 
Bee  Stock,  L 

PERKY. 
See  MuKiciFAL  CoRPORATioir,  3. 

FOREIGN  JUDGMENT. 
See  Attachment,  1. 

FRAUDULENT  CONVEYANCE. 

1.  Participatiow  m  the  fraud.    Fraud  will  not  be  imputed  in  the  con 

veyance  of  real  estate  unless  there  was  participation  therein  both  by 
grantor  and  grantee.  The  latter  must  have  had  knowledge  of  the 
grantor's  fraudulent  purpose,  or  of  such  other  facts  as  would  have  put 
him  upon  inquiry,  or  must  have  neglected  to  make  such  inquiries  as 
a  reasonably  pniaent  man  would  have  done  under  like  circumstances. 
KeUogg  dt  Harris  «.  Aherin  and  McGann,  299. 

2.  Proof  of  insolvency.    In  an  action  by  a  creditor  to  set  aside  a  convey- 

ance of  real  estate  as  fraudulent,  it  is  not  necessary  that  an  execution 
shall  have  been  returned  nvlla  hona^  if  the  creditor  shall  allege,  and 
otherwise  prove,  the  fact  of  insolvency.     Oordon  «.  Worthley  ei  al. ,  429. 

3.  CoNSTDBRATTON  OF  MAKRTAOE.    Where  a  conveyance  was  made  to  a 

woman  by  a  party  who  held  the  property  as  trustee  for  another,  under 
an  agreement  of  marriage  between  the  grantee  and  the  latter,  who  was 
at  the  time  married  to  another,  but  who  was  subsequently  divorced, 
and  who  afterward  carried  out  the  agreement  of  marriage,  hdd,  that 
although  the  grantee  might  have  been  ignorant  of  the  fact  of  her  hus- 
band's insolvencv  at  the  time  of  the  conveyance,  yet  it  was,  in  fact, 
fraudulent,  and  sliould  be  set  aside.    Id. 

See  Judicial  Salb. 

FRAUDULENT  REPRESENTATIONS. 

1.  Contract:  evidencb.  The  defendant,  the  general  manager  of  a  rail- 
way company,  made  a  contract  with  I.  for  the  grading  of  a  part  of  the 
road,  and  I.  sub-let  some  of  the  work  to  D.,  who,  having  performed  a 
portion  of  what  he  had  agreed  to  do,  by  a  fraudulent  collusion  with 
the  engineer  procured  the  acceptance  of  a  draft  by  the  defendant  for 
work  done  under  the  sub-contract,  notwithstanding  such  work  had 
already  been  paid  for  by  the  contractor :  Held,  in  an  action  upon  the 
draft,  that  the  defendant  might  be  permitted  to  testifv  to  the  partic- 
I  ulars  of  the  contract  between  the  contractor  and  the  railway  company. 

The  Deianmre  County  Bank  ©.  Duncorhbe,  488. 

Evidence  to  establish  the  relation  in  which  defendant 


I 


b 


stood  to  the  railway  company  was  not  incompetent.    Id. 


:  .    Proof  of  the  conversation  between  the  engineer,  who 

procured  the  acceptance  of  the  draft,  and  defendant  at  tne  time  the 
draft  was  accepted,  was  admissible.     Id. 
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4.  :  .    A  civil  engineer  was  properly  permitted  to  testify  to 

admeasurements  of  the  work  performed  under  the  sub-contract,  not- 
withstanding such  admeasurements  were  not  made  until  eight  months 
after  the  draft  was  drawn.    Id. 

5.  Draft  :  dishonor  of.    The  draft  having  been  sent  to  a  local  bank  for 

collection  by  the  plaintiff,  which  held  it  as  collateral  for  advances  to 
be  made,  it  was  presented  to  defendant,  who  said  it  was  a  swindle, 
and  who  refused  to  pa^  it.  After  that  plaintiff  made  all  the  advances 
upon  it,  upon  which  its  claim  of  ownership  was  based :  Edd^  that 
the  local  bank  was  the  assent  of  the  transmitting  bank,  and  that 
the  latter  was,  therefore,  cnarged  with  notice  of  dishonor,  and  any 
defense  which  would  be  valid  against  it  in  the  hands  of  the  sub-oon- 
tractor  was  also  valid  against  the  plaintiff.    Id. 

6.  PRiNcrPAii  AND  AGENT.    It  was  proper  to  instruct  the  Jury  that,  to 

make  available  the  defense  of  false  representations,  the  defendant 
must  show,  not  only  that  the  acceptance  was  obtained  by  false  repre- 
sentations, but  also  that  such  representations  were  known  to  the  sub- 
contractor.   Id, 

See  Sale,  3. 

Vendor  and  Ybndbe,  1,  2. 

HIGHWAY. 

1.  Appeal  prom  assessment  OF  damages.  Notice  of  appeal  from  an  assess- 
ment of  damages  for  the  establishment  of  a  highway  must  be  served 
within  twenty  days,  not  only  upon  the  county  auditor,  but  also  upon 
the  applicant  for  hamages,  and  if  such  notice  is  not  served  upon  the 
latter  within  the  time,  the  appeal  cannot  be  regarded  as  perfected. 
Spurrier  v.  Wirtner^  486. 


^ :  appearance.    The  voluntary  appearance  in  the  Circuit  Court 

of  the  applicant,  who  has  not  been  served  with  notice  as  required  by 
statute,  for  the  purpose  of  moving  to  dismiss  the  appeal,  does  not  con- 
stitute a  waiver  of  the  requirement  of  the  statute.     Id. 

Robertson  9.  The  Eldora  Railroad  and  Coal  Company,  27 


Iowa,  245,  construed  and  explained.    Id, 


HOMESTEAD. 

Action  to  charge  wfth  lien  :  homestead  right  must  be  asserted. 
One  who,  through  ignorance  of  his  homestead  rights,  neglects  to 
assert  them  in  defense  of  an  action  to  charge  the  property  with  a  lien, 
cannot  afterwards  maintain  an  action  to  prevent  the  enforcement  of 
the  lien.     Collins  et  al.  9.  Chantland  et  ai. ,  241. 

interest  of  minor  in.    a  minor  has  not  such  an  interest  in 


the  homestead  of  liis  parents  as  will  defeat  the  enforcement  against  it 
of  a  lien  which  is  valid  against  the  parents.    Id. 

8.  Husband  and  wife:  exemption.  Where,  upon  the  death  of  the  hus- 
band, the  homestead  is  set  apart  to  the  wife  as  her  distributive  share 
of  the  estate  in  fee  simple,  it  is  exempt  from  debts  contracted  prior  to 
that  time.    Knox  f>,  Hanlon,  252. 

4.  Funeral  expenses.  Bills  incurred  in  the  last  sickness,  and  funeral 
expenses,  do  not  constitute  charges  upon  the  homeUcad.    Id. 
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5.  Antecedent  debts.     The  homestead  descends  to  the  issue  of  the 

owner  charged  with  the  debts  of  the  latter  which,  in  his  lite,  could 
have  been  enforced  against  it,  but  free  from  such  debts  as  could  not, 
in  his  life-time,  have  been  so  enforced.  Moninger  dt  Bstn^amd  o.  Baa^ 
86y,  3C8. 

6.  Dower:   mortgage.    When  a  widow  elects  to  take  her  distributive 

share  under  the  law,  and  when  such  share  embraces  a  part  or  all  of 
the  homestead,  she  does  not  surrender  the  right  to  have  the  property, 
other  than  that  set  apart  to  her,  first  exhausted  in  the  payment  of  a 
mortgage  lien  upon  the  whole  premises.     Wilson  v.  ffardesty,  515. 

7.  Discharge  op  ltkn.    8. ,  having  a  bond  for  a  deed  of  land  in  which  his 

homestejtti  was  included,  made  an  assignment  thereof  to  R.,  the  wife 
refusing  to  join  in  the  assignment.  There  were  prior  judgment  liens 
upon  the  property,  which   R.  discharged,  and  he  then  came  into 

Sossession  of  a  pnrt  of  the  property :  Jleld^  that  the  amount  due  from 
u  for  the  rent  of  the  homestead,  or  so  much  thereof  as  he  occupied, 
should  be  applied  in  reduction  of  his  lien  for  the  judgments.  SUnson 
V.  Richardson  et  al. ,  541. 

8.  Tax  title.    R.,  being  in  possession  under  an  agreement  to  pay  all  back 

taxes,  could  not  acquire  a  tax  title  on  the  property,  and  was  entitled 
to  recover  only  the  amount  paid  by  him,  with  six  per  cent  interest.    Id. 

9.  Existing  creditors  :   husband  and  wife.    A  conveyance  to  the  wife 

of  real  estate  received  in  exchange  for  tbe  homestead  is  not  fraudulent 
as  against  existing  creditors.    Officer  d;  Pusey  v.  Evaru  et  al.,  557. 

See  Dower. 


HOMESTEAD  ACT. 

1.  Mortgage.    A  person  who  has  entered  land  under  the  homestead  act 

can  execute  a  valid  mortgage  upon  the  same  prior  to  the  time  when 
he  is  entitled  to  make  final  proof.  It  is  not  the  purpose  of  the  act  to 
protect  the  land  so  entered  from  a  lien  created  thereon  by  the  person 
entering  it.    Fuller  dt  Vo.  v.  Hunt  et  al.,  163. 

2.  .    The  execution  of  a  mortgage  is  not  of  itself  an  alienation.    Id. 


HUSBAND  AND  WIFE. 

Execution.  The  husband  is  the  head  of  the  family  within  the  meaning 
of  the  statute  exempting  from  execution  certain  property  with  which 
he  habitually  earns  his  living.  Such  property  belonging  to  the  wife 
before  her  marriage,  and  used  for  the  family  support,  is  not  exempt 
from  execution  levied  under  a  judgment  against  her.  Van  Doran  v. 
Marden,  186. 

Liability  op  wife.  The  wife  is  personally  liable  with  her  husband 
for  the  expenses  of  the  family,  and  a  personal  judgment  may  be  ren- 
dered against  her  therefor,  in  a  joint  action  against  her  and  her  hus- 
band, notwithstanding  the  husband  may  have  been  discharged  in 
bankruptcy.    Jones  v.  Glass  et  al. ,  345. 

See  Homestead,  3,  9. 
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INJUNCTION. 

JuiUBDicnoK :  FRA.OTIGB.  To  restrain  the  enforcement  of  a  Judgment 
by  execution,  the  remedy  must  be  sought  in  the  county  and  court 
where  the  judgment  was  rendered  upon  which  the  execution  issued. 
The  fact  that  the  judgment  may  have  been  obtained  in  a  county 
whose  court  had  not  jurisdiction,  would  not  vary  the  rule.  Ander- 
son v.EaUelal.fU6. 


INSTRUCTION. 

1.  £bbor  wtthoitt  prbjudicb.    The  refusal  to  give  an  instruction  asked, 

even  though  it  correctly  presents  the  law  andis  pertinent  to  the  issues, 
will  not  justify  reversal  unless  it  appears  that  such  refusal  wrought 
prejudice  to  the  appellant.  T?ie  Clinton  National  Bank  «.  Qraws  et 
ai.,  228. 

2.  To  BE  coNSTOBRED  TOGETHER.    The  instructions  in  a  case  are  to  be 

read  and  considered  as  a  whole,  and  an  omission  in  one,  if  supplied 
in  another,  will  not  furnish  ground  for  reversal.  Albertson  v.  The 
Keokuk  <ib  Des  Moinee  R.  Oo.,  21)2. 

3.  AsstJMPno^i  OP  FACT  NOT  PROVED.    An  instructlou  is  erroneous  which 

Assumes  an  allegation,  not  established  by  the  evidence,  to  be  true. 
York  ft.  Foited,  305. 

Bee  Insurance,  4. 

Practicb,  8, 18. 

Practice  in  the  Sufbbmb  Court,  13. 


INSURANCE. 

1.  Waiver  of  preliminary  proof  :  evidence.  The  assured  having 
testified  that  he  delivered  to  the  adjusting  agent  of  the  company  a 
paper  containing  a  notice  and  estimate  of  \&  loss,  and  was  told  it  was 
sufficient,  and  another  witness  having  testified  that  the  agent,  upon 
being  asked  if  any  further  notice  or  anything  was  required,  answered 
there  was  not,  it  was  lidd  that  a  waiver  of  further  preliminary  proof 
might  be  inferred.    Edgerly  ©.  The  Farmers^  In^uranae  Company^  644. 

2.* :  AGENT.    The  policy  stipulating  that  the  preliminary  proof 

should  be  delivered  at  the  office  of  the  company,  a  delivery  to  any 
officer  in  charge  of  the  office  was  sufficient,  and  such  officer  was 
authorized  to  waive  any  further  proof  than  that  submitted.    Id. 


3.  :  EVIDENCE.    The  paper  delivered  to  the  agent  as  preliminary 

proof  was  admissible  only  to  establish  the  waiver,  and  not  as  evidence 
of  the  extent  of  plaintiff's  damage.    Id, 

4.' :  INSTRUCTION.    The  submission  to  the  Jury  of  the  question  of 

waiver  of  preliminary  proof  was  not  erroneous,  under  an  averment 
that  the  paper  served  was  accepted  as  preliminary  proof.    Id* 


INTEREST. 

See  Pleading,  6. 

Usury,  2. 
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INTOXICATING  UQU0R8. 

1.  Damaqbs  :  EviDEKOB.    In  an  action  by  the  wife  for  damages  for  the 

sale  of  intoxicating  liquors  to  her  husband,  whereby  she  has  been 
injured  in  her  means  of  support,  she  may  show,  to  sustain  a  claim  for 
exemplary  damages,  the  number  and  age  of  her  children,  if  she  also 
shows  that  the  defendant,  prior  to  selling  the  liquor  to  her  husband, 
liad  knowledge  that  she  had  such  children,  and  that  they  were  in  dan- 
ger of  being  injured  or  compeUed  to  leave  home.  Ward  o.  Hump- 
9on,  688. 

2.  :  .    The  plaintiff's  husband  was  properly  permitted  to 

state  about  how  much  he  had  paid  the  defenoant  for  liquors  during 
the  time  for  which  damages  were  sought  to  be  recovered,  as  a  fact 
tending  to  show  the  injury  the  wife  ti^  received  in  her  means  of 
support.    Id. 

3.  :  ANOTHER  ▲cnoN.    Evidence  that  plaintiff  had  commenced 

another  similar  action  against  another  seller  of  intoxicating  liquors, 
for  damages  accruing  during  the  same  period,  was  hM  to  be  inad- 
missible.   Id. 

4.  :  PURCHASE  BY  WIFE.     If  the  wife  purchased  liquor  for  her 

husband  from  defendant  under  compulsion,  or  to  keep  him  at  home, 
she  did  not  thereby  defeat  her  right  of  action.    Id. 

5.  :  PAIN  AND  ANGUISH.  Any  violent  interference  wlth  one*s  per- 
son is  in  law  an  injury,  and  mental  suffering  resulting  therefrom  is  & 
ground  for  damages.    Id. 


:  BURDEN  OF  PROOF.    In  Euch  an  action  it  was  sufficient  to 

instruct  the  jury  with  respect  to  the  burden  of  proof  that  it  was  upon 
the  plaintiff.    Id, 


JUDGMENT. 

Equitable  jurisdiction.  C.  commenced  an  action  against  B.  and 
others,  aiding  the  same  by  attachment  levied  upon  certain  property 
as  that  of  B.  B.'s  father  commenced  an  action  to  recover  possession 
of  the  attached  property.  An  agreement  for  settlement  of  the  actimis 
was  made  in  vacitiou,  whereby  B.  undertook  to  settle  the  costs  and 
the  actions  were  to  be  dismissed,  no  time  for  the  payment  of  costs 
being  fixed.  Tiiese  not  being  paid  at  or  before  the  time  when  the 
cases  were  triable,  C.  obtained  judgment :  Edd^  that  equity  would 
not  interfere  to  set  aside  the  judgment.    Bigdow  9.  CliurA.  etcd.,  175. 

Must  be  construed  in  light  op  record.  Where  a  judgment  re- 
cited generally  that  notice  had  been  served  upon  the  defendant,  and 
the  record  showed  the  service  to  have  been  by  publication,  hddy  that 
the  recital  would  be  taken  to  mean  a  service  m  that  manner,  and  the 
judgment  would  be  construed  as  in  rem  only,  and  not  authorizing  the 
issuance  of  a  general  execution.    Maj/ifield  9.  Bennett,  194. 

Effect  of  appearance  after  judgment.  The  appearance  of  the 
defendant  after  judgment,  for  the  purpose  of  moving  for  a  new  trial, 
would  not  have  the  effect  to-  render  the  judgment  a  personal  one.  Id. 
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4.  Vacation  op.    Proceedings  to  vacate  a  judgment  for  fraud  practiced 

i)y  the  successful  party,  and  unavoidable  casualty  and  misfortune  pre- 
venting a  defense,  must  be  commenced  within  one  year  from  the  date 
of  the  judgment,  and  notice  thereof  must  be  served  upon  the  suc- 
cessful party,  or  his  attorney,  within  that  time.    Bond  «.  BpUy,  600. 

5.  Equitable  jurisdiction.    A  court  of  equity  will  grant  a  new  trial  in 

an  action  at  law,  after  the  time  for  applying  for  relief  under  section 
3157  of  the  Code  has  elapsed,  only  when  proper  reasons  are  shown  for 
the  application.  Where  a  party  was  advised  that  the  judgment  had 
been  obtained  and  then  delayed  nearly  a  year  before  making  the  appli- 
cation, when  the  time  allowed  by  statute  therefor  had  elapsed,  it  was 
held  that  he  was  not  entitled  to  equitable  relief.    Id. 

6. :  NOTICE.    A  notice  of  the  commencement  of  the  action  served 

upon  the  wife  of  defendant,  who  was  out  of  the  State,  and  duly 
published  in  a  weekly  newspaper,  summon!^  the  defendant  to 
appear  at  the  time  specified  in  the  District  C^urt  of  Linn  county, 
was  held  sufficient  as  to  place,  and  gave  the  court  jurisdiction  to  ren- 
der a  judgment  in  rem  against  the  attached  prop«rty.    Id. 

7.  :  AFPEASANOB.  Where  an  attorney  appears  for  an  absent  defend- 
ant, and  the  latter,  in  a  proceeding  to  vacate  the  judgment,  alleffes 
that  the  appearance  was  unauthorized,  he  has  the  burden  to  estabUsh 
the  fact  by  a  preponderance  of  testimony.    Id. 

See  Hailboadb,  2. 

Keoord  of  Judgment. 

Res  Adjudioata,  1. 

School  Dxstbict,  3,  5. 


JUDICIAL  SALE. 

Fraudulent  kortoaob.  Where  a  fraudulent  mortgage  had  been 
executed  to  defraud  the  creditora  of  the  mortgagor,  and  the  land 
embraced  therein  was  sold  under  an  execution  to  satisfy  a  judgment, 
the  mortgage  being  treated  in  the  appraisement  and  sale  as  a  valid 
one,  it  was  JiMt  that  the  mortgagee  could  not,  after  the  mortgage 
had  been  decreed  fraudulent,  maintain  an  action  to  set  aside  the 
sheriff's  sale.    McDonald  v.  Johnson  et  al.^  72. 

See  Mechanic's  IiIen,  4. 

Mortgage,  11, 

Tender. 


JURISDICTION. 

Pleadtno  Where  a  case  before  a  justice  of  the  peace  against  several 
defendants  had  been  settled  by  one  of  them  before  the  time  set  for 
trial,  and  before  the  filing  of  an  answer,  and  it  had  been  so  entered 
upon  the  docket,  it  was  JSild  to  be  too  late  after  that  time  to  file  an 
answer  and  counter-claim.    Eolma  o.  HuU  et  al.,  177. 
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fi.  ChatBMLkaxt  ozBOUcr  court.  Section  162  of  the  Code  confen  upon 
the  Clitmit  Oourt  exdiuiTe  Jurisdiction  in  cerUorofii  in  ciTil  matters. 
KmdtfUm  v.  Enom  et  al.,  679. 

Bee  Cbdonal  L^w,  6. 

Equttablb  JUBIBDICnOH. 

Injunction. 

mobtoagb,  9. 

Patent,  3. 

Record  ow  Judoxekt,  2. 

School  DistricTi  5. 

Stock,  2. 

JUROR. 

1.  NoK-RasiiiBNai.  The  non-residence  of  a  Juror  cannot  be  established 
by  the  aflEldavit  of  a  person  who  swore  he  heard  the  Juror  say  he  waj 
not  a  resident  of  the  State.    ParkvMon  «.  Parker^  667. 

See  Criminal  Law,  15, 

I'BACnCB,  21. 

Verdict,  2. 

LANDLORD  AXD  TENANT. 

1.  Damagb.  a.  leased  certain  premises  to  S.,  who  put  B.  in  possession ; 
by  the  terms  of  the  lease  A.  was  to  have  all  the  corn-stalks  grown 
upon  the  premises;  B.  sold  his  crop  of  com  to  defendant,  who 
turned  his  cattle  into  the  inclosure,  and  they  destroyed  the  corn- 
stalks, and  injured  the  fruit  trees  and  shrubbery :  Hda,  that  defend- 
ant was  liable  for  taking  and  using  the  corn-stalks,  and  for  the  injuiy 
to  the  trees  and  shrubbery.    Babley  o.  Vy96  dt  OaicMe,  481. 

LIEN. 
See  Attachment,  !• 
Attornbt,  I. 
Corporation,  2. 
Homestead,  1,  2,  7* 
Mechanic's  Lien,  ^ 

Railroads,  2. 
Res  Adjudicata,  5, 

MECHANIC»8  LIEN. 

%,  Prioritt  of  mortoaob.  In  nn  action  to  foreclose  a  mortgage,  exe- 
cuted while  the  Revision  was  in  force,  it  was  held,  not  to  be  compe- 
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tent  for  the  decroe  to  provide  that  the  realtv  should  be  sold  and 
distributed  in  a  certain  proportion  between  the  mortgagee  and  the 
holder  of  a  mechanic's  lien  upon  a  structure  erected  on  the  land  cov- 
ered b7  the  mortgage.    Brodt  v,  Bohkar  et  at,  and  Wilson  et  cU.,  36. 

U.  BUB-coNTBACTOR.  To  entitle  a  sub- contractor,  or  a  party  furnishing 
a  sub-contractor  with  materials,  to  a  lien  therefor,  he  must  give  notice 
thereof  to  the  owner  or  his  agent,  and  his  lien  attaches  only  to  the 
extent  of  the  balance  due  the  contractor  at  the  time  of  giving  the 
notice.     Cutler  dt  Parker  c.  McCormick^  HaU  dt  Porter^  406. 

^.  Obdbr  :  ooHDiTioNAL  ACCEPTANCK.  Where,  under  a  contract  for  the 
erection  of  a  building,  the  contractor  gave  to  a  party  furnishing  mate- 
rial an  order  upon  the  owner,  which  was  accepted  by  him  conditioned 
upon  the  performance  of  the  contract,  held,  that  whatever  the  con- 
tractor became  entitled  to  thereafter  must  be  applied  to  the  payment 
of  the  order.    Id. 

4.  Railroad  :  judicial  sale.    The  Burlington.  Cedar  Rapids  &  Minne- 

sota Railway  Company  failed  to  pay  the  interest  on  its  bonds  Novem- 
ber 1,  1873.  The  bondholders  funded  the  interest  coupons  upon  the 
bonds  for  the  term  of  eighteen  months,  until  May  1, 1878,  and  con- 
tinued the  railway  company  in  possession  and  operation  of  the  road 
until  May  19,  1875,  when  proceedings  for  foreclosure  were  instituted, 
and  the  road  was  placed  in  the  hands  of  a  receiver,  a  decree  of  fore- 
closure being  subsequently  entered.  The  road  was  sold  thereunder 
and  purchased  by  the  bondholders,  who  conveyed  it  to  the  Burling- 
ton, Cedar  Rapids  &  Northern  Railway  Company,  who  have  since 
operated  it.  In  September,  1874,  the  plaintiff  furnished  material  for 
and  constructed  certain  fence  for  the  company,  for  which  he  presented 
a  bill,  which  has  been  on  file  in  the  office  of  the  auditor  since 
September  25,  1874,  and  on  that  date  the  company  gave  plaintill  a 
note  for  the  amount,  the  said  note  being  entered  on  the  bills  payable 
book  of  the  company.  On  the  28th  of  November,  1876,  the  plamtilf 
filed  his  mechanic's  lien.  Held^  that  the  lien  not  bemg  filed  until 
after  the  lapse  of  more  than  ninety  days,  and  the  purchasers  of  the 
road  having  acted  in  good  faith,  the  lien  could  not  be  enforced. 

Argument  1.  A  mere  entry  upon  the  books  of  the  old  corporation 
could  not  be  construed  into  notice  to  the  bondholders  that  plain- 
tifl!  was  entitled  to  a  lien. 

Argument  2.  A  judgment  creditor,  purchasing  at  judicial  sale, 
stands  upon  the  same  footing,  and  is  entitled  to  the  same  protec- 
tion, as  any  other  purchaser. 

Arguments,  The  B.,  C.  R.  &  M.  Ry.  Co.,  during  the  eighteen 
months  it  operated  the  road  after  default  in  interest,  was  not  the 
trustee  of  the  bondholders.  Beao'  v.  TJie  B.,  C,  E,  dt  M.  By.  Co. 
etal.,619, 

5.  Repairs:  priority  op  mortoagb.    The  lien  of  a  mechanic  for  repairs 

upon  a  completed  railway  is  not  paramount  and  superior  to  the  lien 
of  a  mortgage  executed  after  the  commencement  and  before  the  com- 
pletion of  the  road.    Id. 

6.  — :  .   Nor  will  the  lien  of  the  mechanic  upon  the  particular 

work  performed  by  him  take  precedence  of  the  mortgage,  when  the 
improvements  he  has  made  constitute  an  integral  part  of  the  road.    /d. 

MINES  AND  MINING. 

1.  Dratnaob:  constitutional  law.  Section  1229  of  the  Code,  pro- 
viding that  any  person  who  shall,  by  drains  or  adit  levels,  rid  lead- 
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bearing  mineral  lands  of  water,  making  them  productive  or  arailable 
for  mining  purposes,  shall  be  entitled  to  receive  one-tenth  of  all  the 
lead  mineral  taken  therefrom,  is  not  in  conflict  with  the  constitution. 

Argument  1.  The  statute  is  identical  in  principle  with  those  regu- 
lating partv  walls  and  partition  fences,  and  provides  only  ^lat 
one  should  compensate  another  for  outlays  lawfully  made,  by 
which  he  himself  has  been  benefited. 

Argument  2.  The  act  of  building  the  adit  is  lawful,  because  it 
tends  to  promote  the  public  interest,  and  is  productive  of  pub- 
lic good.  KoTHROCK,  Ch.  J. ,  and  Sebvebs,  J. ,  diMentmg,  Ahem 
0.  The  Dubuque  Lead  and  Levd  Minino  Co,  el  cU,,  140. 


MINOK. 
Bee  Crucial  Law,  19. 

HOMBSTEAD,  2. 

MORTGAGE. 

1.  QnrrcLAiM.    Where  one  takes  a  quitclaim  deed  from  the  mortgagor, 

paying  a  consideration  less  than  the  value  of  the  land  diminishea  by 
the  amount  of  the  mortgage,  with  full  knowledge  of  it  and  In  the 
belief  that  it  is  valid,  equity  requires  that  as  against  him  the  land  be 
charged  with  the  payment  of  the  mortgage  debt,  without  regard  to 
any  infirmity  that  may  inhere  in  the  mortgage,  unless  it  be  void  as 
against  public  policy.    Fuller  dt  Co.  ©.  Hunt  et  al.,  163. 

2.  Transfer  of:  prohissort  note.    The  transfer  of  a  promissory  note 

carries  with  it  the  mortgage  executed  to  secure  it,  and  the  mortgagee, 
after  the  transfer  of  the  note,  has  no  such  control  over  the  security 
that  he  can  discharge  or  impair  it  to  the  prejudice  of  the  transferee. 
Vandercook  v.  Baker  et  al.,  199. 

3.  Recordino  of  :  evidence.    Where  a  party  testified  that  at  the  time  of 

filing  a  mortgage  for  record  no  other  incumbrance  upon  the  property 
appeared  of  record,  while  the  recorder  testified  that  the  entry  of 
another  mortgage,  prior  in  date  and  appearing  to  be  of  prior  record, 
had  previously  been  made,  and  under  his  supervision,  AcW,  that  the 
presumption  in  favor  of  the  record  would  prevail.    Id, 

4.  Promissory  note  :  fraud.    The  assignee  of  the  promissory  note  is  not 

chargeable  with  the  fraud  of  the  mortgagee  In  procuring  the  registry 
of  a  mortgage  executed  to  secure  it.    Id. 

5.  Priority.    A  mortgage  containing  covenants  of  warranty  does  not  take 

priority  over  one  of  earlier  registration  which  contains  no  such  cov- 
enants'.   Id, 

6.  Release.    The  release  by  the  mortgagee  of  his  interest  acquired  by 

foreclosure  and  sale,  after  a  junior  mortgagee  has  set  up  his  right  to 
redeem,  will  not  have  the  effect  to  defeat  such  right.  Hervey  e, 
Simry  et  al.,  313. 

7.  Party.    One  to  whom  the  senior  mortgagee  may  have  conveyed  his 

interest  acquired  by  the  foreclosure  and  sale,  is  not  a  necessary  party 
to  the  proceeding  to  enforce  the  right  of  redemption,  provided  such 
conveyance  be  made  pending  the  proceeding.    Id. 
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8.  ADKiNiffrBATOB.    A  mortgage  by  an  administrator,  in  which  the  name 

of  the  mortgagee  does  not  appear,  cannot  be  approved  bv  the  probate 
court.  To  render  a  mortgage  by  an  administrator  valid,  it  must  be 
capable  of  identification  as  the  one  approved  by  the  court.  McMannU 
el  cd.  V.  Rice,  361. 

9.  JumaDicnoK.     Under  a  guardian's  petition  asking  for  an  order  to  sell 

real  estate,  the  court  does  not  have  jurisdiction  to  make  an  order 
authorizing  the  guardian  to  mortgage  it.    Id, 

10.  Foreclosure  :  junior  lien.  Where  a  mortgage  has  been  foreclosed 
in  an  action  to  which  a  junior  lien-holder  has  not  been  made  a  party, 
the  purchaser  under  the  foreclosure  proceeding  may  prosecute  an 
action  requiring  the  junior  lien-holder  to  exercise  his  right  of  re- 
demption, and  in  default  thereof  is  entitled  to  a  decree  cutting  off 
such  right  of  redemption.     8hato  v.  Heisey  et  cU.,  468. 

11.  Execution  :  judicial  sale.  The  interest  sold  under  execution  in  a 
foreclosure  proceeding  is  the  entire  interest  covered  by  the  mort- 
gage, unaffected  by  any  subsequent  conveyance  of  the  mortgagor.    Id. 

See  IIomestead,  6. 

Homestead  Act,  1,  2. 

JUDICLA.L  Sale. 

Mechanic's  Lien,  1,  6,  6. 


MUNICIPAL  CORPOUATION. 

1.  Improvement  op  street:   AasEs^sMRXT.     Under  section  466  of  the 

Code,  cities  are  authorized  to  pass  an  ordinance  assessing  upon  a  cor- 
ner lot  the  cost  of  macadamizing  one -fourth  of  the  square  formed  by 
the  intersection  of  the  streets.  Adams,  J. ,  dissenting.  Wolf  «.  The  City 
of  Keokuk,  129. 

2.  Power  to  license.    While  the  exclusive  power  conferred  upon  a  city 

to  Infant  a  license  does  not  authorize  it  to  ejrant  an  exclusive  license, 
yet  such  power  is  conferred  when  it  is  authorized  to  grant  or  refuse  a 
license.    Burlington  and  Henderson  County  Ferry  Company  v.  Davis^  133. 

3.  :  FERRY.    It  is  competent  for  the  Legislature  to  confer  upon  a 

city  the  right  to  grant  an  exclusive  license  to  ferry  across  the  Missis- 
sippi river.    Id. 

See  Taxation.  1. 


NEGLIGENCE. 

Presumption  of:  carb  required.  Proof  of  the  occurrence  of  an 
accident  which,  under  ordinary  circumstances,  would  not  have  hap- 
pened if  due  care  had  been  exercised,  raises  a  presumption  of  negli- 
gence,  and  to,  rebut  this  presumption  the  defendant  must  show  that 
m  the  selection  and  operation  of  the  machinery  which  caused,  or  con- 
tributed to,  the  accident,  he  used  due  care,  skill,  and  prudence,  but  he 
is  not  required  to  furnish  a  satisfactory  explanation  of  the  cause  of 
the  accident  to  relieve  himself  from  liability.  TuUle  v.  The  0,  B.  I.  db 
P.  ^.  C%?.,  236. 

Vol.  xLvm — 47 
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2.  Injubt  of  ihfakt:  rulhoads.  The  father  of  an  infant  injured  bja 
railway  train  cannot  recover  of  the  company  for  loss  of  services  and 
expenses  incurred  by  reason  of  the  injury  if  the  neglieence  of  the 
parents  contributed  thereto,  unless,  notwithstanding  such  negligence, 
the  injury  might  have  been  avoided  by  the  exercise  of  proper  care  by 
the  company's  employes.  Alb&rtsoii  9.  The  Keokuk  dt  Des  Mciiui  K. 
Co.,  292. 

NEW  TRIAL. 

1.  Loss  OF  EYiDENOB :    FBACTicE.      After  trial  and  judgment,  and  an 

appeal  therefrom  had  been  perfected,  all  the  written  evidence  upon 
which  the  case  had  been  tried  was  lost,  without  fault  of  the  appel- 
lant, who  thereupon  served  a  notice  upon  the  other  party  and  the 
clerk  that  he  had  withdrawn  his  appeal,  and  filed  a  petition  for  a  new 
trial,  which  was  granted  :  Held,  that  the  new  trial  was  improperly 
granted,    hnk^^.i.,  dissenting.    LoomU  fi>.  MeKatme,  ^^. 

2.  :  SUBSTITUTION  OF.     Courts  have  the  power  to  supply  any  part 

of  their  record  which  may  have  been  lost,  and  this  power  exists  inde- 
pendently of  statute.  In  the  exercise  of  their  general  equity  powers 
they  cannot  grant  relief  by  giving  a  new  trial  on  account  of  lost 
evidence,  when  the  law  affords  a  plain  and  direct  remedy  by  per- 
mitting the  substitution  of  evidence.    Id. 

3.  Petition  fob.    A  petition  for  a  new  trial,  under  section  3155  of  the 

Code,  must  be  filed  within  one  vear  from  the  date  of  the  judgment  or 
decree  of  the  court  in  which  the  judgment  or  decree  was  rendered. 
Gray  v.  Coan  et  al. ,  424. 


.    The  time  within  which  such  petition  must  be  filed  commences 

to  run  from  the  date  of  the  decree  in  the  trial  court,  and  not  from 
the  date  of  the  affirmance  of  the  decree  in  the  Supreme  Court.    Id. 

See  Pbactice,  6,  9,  10. 


NOTICE. 

See  Fraudulent  Representations,  6. 
Originax  Notice. 
Replevin,  1,  2. 
Tax  Bale  and  Deed,  9. 

ORIGINAL  NOTICE. 
See  Judgment,  2,  6. 
School  District,  4. 

PARDON. 

Power  to  grant  coNorrioNAL.  The  Governor  of  the  SUte  has  the 
power  to  annex  to  a  pardon  any  condition  precedent  or  subsequent, 
|)rovided  it  be  not  illegal,  immoral,  or  impossible  to  be  performed. 
Arthur  V.  Craig j  264. 
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2.  Revocation  of.  "Where  a  pardon  was  granted  upon  certain  con- 
ditions, and  it  was  stipulated  therewitli  that  upon  any  violation  of 
such  conditions  the  party  pardoned  should  .be  liable  to  summary 
arrest,  and  to  continement  in  the  penitentiary  for  the  remainder  of  the 
term  for  which  he  had  been  sentenced,  and  it  was  further  stipulated 
that  the  judgment  of  the  executive  should  be  conclusive  as  to  the 
violation  of  the  conditions  of  the  pardon,  Tield^  that  upon  the  vio- 
lation of  the  conditions  of  the  pardon,  the  legal  status  of  the  party 
became  the  same  as  it  was  before  the  pardon  was  granted.    Id, 

PARENT  AND  CHILD. 

1.  Custody  op  child.  Where,  upon  the  application  of  the  father  of  an 
illegitimate  child  for  the  custody  thereof,  it  appeared  that  his  moral 
character  was  no  better  than  that  of  the  mother,  and  that  she  had  a 
natural  affection  for  the  child,  neither  neglecting,  abasing,  nor  failing 
to  provide  for  it,  it  whs  Tield^  that  the  custody  of  the  child  should  not 
be  awarded  to  him.    Pratt  v.  Nitz,  33. 

See  HoMEeTTKAD,  2. 

Negligence,  2. 


PARTNERSHIP. 

PRO!tfissoRT  NOTE.  Defendant  purchased  certain  cattle  of  plaintiff, 
supposing  that  they  were  the  property  of  plaintiff  and  E.  as  copart- 
ners. At  the  request  of  E.  he  subsequently  took  up  a  note  signed  by 
both  E.  and  the  plaintiff  as  makers,  although,  in  fact,  plaintiff  was 
but  a  surety.  As  a  matter  of  fact,  there  was  no  copartnership  exist- 
ing between  E.  and  the  plaintiff.    Held : 

1.  That  E.  and  plaintiff  were  not  bound  to  Join  in  an  action  for  the 

purchase  price  of  the  cattle. 

2.  That  the  defendant  should  have  made  inquiry  whether  in  fact 

plaintiff  was  principal  on  the  note. 

3.  That,  there  being  no  partnership  in  fact,  defendant  could  not 
set  off  his  payment  of  the  debt  of  E.  against  the  claim  of 
plaintiff.     Enix  v.  Hayiy  86. 

Authority  of  partner  :  promissory  note.  If  a  firm  is  engaged  to 
any  extent  in  making  collections,  even  though  that  may  not  be  the 
principal  business  of  the  partnership,  one  of  the  partners  may  bind 
the  tirm  by  a  promissory  note  given  for  a  balance  of  money  collected 
by  it.     Vail  Bruat  <t  Co,  o.  Mather  et  al,  503. 


PATENT. 

1.  Validity  :  vendor  and  vendee.  In  the  sale  of  a  patent  the  patentee 
is  not  bound  in  the  absence  of  fraud  by  any  representation  respecting 
the  validity  of  the  patent,  nor  has  the  vendee  any  right  to  rely  upon 
€uch  representation.    Rawaon  «.  Harger,  269. 

'2.  Novelty.  Nor  can  the  vendee  relv  upon  the  representation  of  the 
patentee  that  his  invention  is  novel,  and  that  he  is  the  original  dis- 
coverer of  the  principle  involved  therein.    Id, 
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8.  JuBiSDionoK.  Whether  or  not  the  8tate  courts  have  jorisdictioii  to 
determine  whether  a  machine  which  has  been  patented  is  norel, 
qwBre.    Id. 

4.  Contract  :  EqurrABUS  jurisdiction.  If  the  fact  of  the  novelty  of  tlie 
invention  is  equally  unknown  to  both  the  parties  toacontractfor  the 
sale  thereof,  or  if  each  lias  equal  means  of  information,  equity  will 
n(»t  interfere  to  relieve  either  from  the  obli^Htions  of  liis  contract, 
where  the  parties  thereto  have  acted  in  good  faitlL    Id. 


PLEADING. 

1.  Attorney's  fee.    Where  a  promissory  note  provided  for  **  attorney's 

fees,  and  other  costs  and  charges,  it  the  same  is  not  paid  when  due', '' 
it  was  hddf  in  an  action  thereon,  thnt  an  answer  which  put  in  issue  a 
separate  count,  containing  a  claim  for  attorney's  fees,  did  not  also  put 
in  issue  a  count  claiming  on  the  note.    Mumr  9.  Crum  etal.^  52. 

2.  :  COSTS.    The  attorney's  fees,  when  thus  provided  for  in  the 

notes,  should  be  treated  as  a  part  of  the  costs,  and  the  defendant  was 
not  therefore  entitled  to  a  jury.  Sebvers  and  Dat,  JJ.,  disserUin^.  Id. 

3.  Replevin.    In  an  action  of  replevin  an  allegation  by  the  defendant 

tliat  he  purchased  the  property  in  controversy  of  a  third  party  is  a 
sufficient  denial  of  phiintiflt'a  allegation  of  ownership.  Litchfield  v. 
HaUigaUy  126. 

4.  Evidence:  variance.    In  an  action  for  damagea  for  breach  of  a  cov- 

enant of  warranty,  plaintiff  alleged  that  he  subsequently  acquired  title 
from  the  paramount  owner,  the  Des  Moines  Valley  liiilroad  Company: 
Held,  that  he  could  not  be  permitted  to  prove  that  he  acquired  his 
title  from  the  Des  Moines  &  Fort  Dodge  Haiiroad  Company.  Barns 
et  ai.  9.  Tlui  Iowa  Honustead  Co.  279. 

5.  Answer  :  waiver  of.    The  failure  to  answer  a  cross-petition  cannot 

be  taken  advantage  of  on  appeal,  when  the  party  tiling  it,  instead  of 
asking  for  a  default,  proce^is  with  the  trial  as  though  in  fact  the 
pleading  had  been  answered.    Herwy  o.  Sawry  et  oZ.,  313. 

6.  Interest.    Where  a  general  demand  for  interest  is  made  in  the  prayer 

of  the  petition,  it  is  proper  to  include  m  the  Judgment  interest  not 
only  to  the  time  of  the  commencement  of  the  action,  but  also  up  to 
the  time  when  the  judgment  is  rendered.    Dawwn  o.  Graham^  378. 

7.  Demurrer.     It  is  not  competent  to  assail  the  paragraphs  of  a  pleading 

by  demurrer,  the  demurrer  being  proper  only  when  it  attacks  the  legal 
sufficiency  of  the  whole  pleading  or  a  coun^  thereof.  The  Ddauxire 
County  Bank  v.  Buncombe^  488. 

8.  Statement  of  cause  of  action.    Under  the  Code  the  same  cause  of 

action  may  be  stated  in  different  counts  and  in  different  forms.  Van 
Brunt  dtCo  V.  Mather  et  ai.,  503. 

See  Contracts,  6. 

Criminal  Law,  12, 13, 16, 17. 

Jurisdiction,  1. 

Practice,  18, 19,  20. 

Verification. 
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PKACTICB. 

1.  TofDTSG  07  COURT.    The  finding  of  a  court  stands  as  the  verdict  of  a 

jury,  and  will  not  be  disturbed  unless  there  is  such  want  of  testimony 
to  support  it  as  to  raise  the  presumption  that  it  is  not  the  result  of  an 
unprejudiced  and  honest  exercise  of  discretion.  Vogd  dk  Bro.  f>. 
WadsiDorth,  28. 

2.  8BTTINO  ABiDB  OF  DEFAULT.    The  court  below  may  impose  the  condi- 

tions upon  which  it  will  set  aside  a  default,  and  its  action  therein 
will  not  be  reviewed  unless  an  abuse  of  discretion  is  shown.  BUnigh 
9,  Van  Hoorebeke,  40. 

3.  CouinsR-OLAiM :  formbb  adjudication.    Where  a  counter-claim  is 

embraced  in  the  issue  at  the  time  of  final  submission  and  judgment, 
the  plaintiff  is  entitled  to  immunity  from  any  further  action  thereon. 
OunsatUii  o.  CcidwaUader^  48. 

4.  Default  :  administrator.    Where  one  of  four  executors  resigned,  it 

was  held,  that  service  of  notice  upon  him  eight  months  after  his  resig- 
nation, in  an  action  against  the  executors  as  such,  conferred  no  jurS- 
diction  to  enter  judgment  by  default.  The  United  States  Rolling  Stock 
Co.  «.  Potitr,  66. 

5.  Certificate  of  judge:  bill  of  exceptions.    A  certificate  of  the 

trial  judge,  made  a  vear  after  the  trial,  to  the  effect  that  the  evidence 
contain^  in  the  abstract  was  all  the  evidence  submitted  upon  the 
trial,  is  not  a  compliance  with  the  statute,  and  the  bill  of  exceptions 
may  be  stricken  from  the  record  upon  motion.  QiJbhs  tJ.  Buckingham.,  96. 

6.  Change  of  venue  :  new  triau   Pending  an  application  for  a  new  trial 

upon  the  ground  of  newly  discovered  evidence,  made  subsequent  to 
the  trial  term,  a  change  of  venue  may  be  granted  upon  a  proper  show- 
ing therefor.    Id. 

7.  Trial  anew.    Where  on  appeal  it  was  determined  that  the  appellant 

was  not  entitled  to  a  trial  cfe  iiow)^  but  the  cause  was  determined  upofi 
the  errors  assigned,  and  the  decree  was  reversed,  a  procedendo  m  the 
usual  form  issuing  to  the  court  below,  the  appellant  was  not  entitled 
upon  the  remand  to  a  judgment,  but  the  cause  stood  for  a  trial  anew 
like  a  law  action,  notwithstanding  it  may  have  involved  an  equitable 
issue.    Jordan  v.  Wineer  and  Snyder,  181. 

8.  Signing  instructions.    The  Statute  JCode,  4  4440)  requiring  that  the 

instructions  be  signed  by  the  judge  is  directory,  and  the  failure  to 
comply  therewith  will  be  held  to  be  error  only  when  the  party  com- 
plaining is  prejudiced  thereby.    The  State  o.  Stanley,  221. 

9.  New    trial:    time  for  motion.      The  consent  entered  of  record 

extending  the  time  for  filing  a  motion  for  a  new  trial,  in  the  absence 
of  any  stipulation  as  to  what  causes  shall  be  included  in  the  motion, 
has  the  effect  to  extend  the  time  for  all  causes  for  which  at  any  time 
a  motion  may  be  filed.    Eckel  v.  Walker  et  al.,  225. 

10.  :    NEWLY  discovered  EVIDENCE.      Facts  Considered  which 

were  held  to  constitute  reasonable  diligence  in  procuring  newly  dis- 
covered evidence.    Id. 

11  Finding  op  court.  The  finding  of  a  court  stands  as  the  verdict  of  a 
jury,  and  will  not  be  disturbed  unless  clearly  unsupported  by  the  tes- 
timony.    Kfutx  V.  ITanlon,  252. 
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12.  Form  op  action.  Where  several  parlies  had  commenced  actions 
against  a  common  defendant  to  enforce  mechanics'  liens,  it  was  hdd 
to  be  competent  for  plaintiff  and  defendant,  by  agreement,  to  have- 
united  tlierewith  an  ordinary  action  at  law,  prosecuted  by  ordinary 
proceedings.    Rin^  «.  The  wTutebreast  Coal  and  Mining  Company,  296. 

13.  Cross-petition:  affirmative  RELrT:F.  While  no  affirmative  relief 
can  be  atTorded  the  defendant  unless  it  is  claimed  in  a  cross- petition, 
yet  where  such  relief  has  been  granted  in  the  court  below,  without 
ol)jection,  the  decree  will  not,  for  that  reason,  be  reversed  on  appeal. 
Kellogg  dk  Harris  9.  Aheri/i  and  McQann,  299. 

14.  Contempt.  A  witness  who  is  in  contempt  may  be  arrested  upon  a 
warrant  directing  the  arrest  in  vacation,  but  the  court  may  also  order 
his  discharge  by  the  officers  intrusted  with  the  writ,  upon  bail  fixed 
by  the  court.  These  proceedings,  however,  are  authorized  only  in  a 
case  of  actual  contempt,  and  when  necessary  to  the  proper  adminis- 
tration of  justice.     The  State  o.  Archer,  310 

15.  OPENrNG  DEFAULT:  AFFIDAVIT  OF  MERITS.  Upou  an  application  to 
open  ft  default,  an  affidavit  alleging  that  the  defendant  has  a  "  good 
and  substantial  defense  upon  the  merits"  is  not  sufficient.  The  affi- 
davit should  state  the  facts  constituting  the  defense.  King  ©.  Stew- 
art, 3:h. 

16.  :    .vNSWER.     Unless  the  affidavit  sets  out  the  facts  constituting 

the  defense,  it  is  not  error  to  refuse  to  grant  the  application  and  per- 
mit an  answer  to  be  ffied.     Id. 

17.  Opening  and  cix>sing.  Where  it  is  apparent  that  upon  the  principal 
and  material  issues  the  defendant  has  the  burden  of  proof,  the  action 
of  the  court  in  giving  him  the  opening  and  close  of  the  case  cannot 
be  assigned  as  error.     TJie  Delainre  O&unty  Bank  v,  Dancotnbe,  488. 

18.  Pleading  :  sufficiency  of.  An  objection  to  the  sufficiency  of  a 
pleading  cannot  be  made  for  the  first  time  in  an  instruction  to  the 
jury ;  it  must  be  miser!  l)y  motion,  demurrer,  pleading,  or  motion  in 
arrest  of  judgment.     Mt:Iniirc  o.  Mcfntire,  511. 

19.  Filing  of  petition.  If  a  petition  be  not  filed  by  the  date  fixed  in 
the  notice,  the  action  is  to  be  deemed  discontinued.  CibtUa  et  al.  «. 
PUt4t^  JSons^  Mitnitfacturt'ng  Co.j  528. 

20.  :  appearance.  The  appearance  of  the  defendant  for  the  pur- 
pose of  presenting  a  motion  to  discontinue  the  cause  will  not  waive 
the  defect  resulting  from  the  failure  to  file  the  petition  in  time.    Id. 

21.  Affidavits  of  jurors.  Affidavits  of  jurors  may  be  received  for  the 
purpose  of  showing  that  the  amount  of  the  verdict  was  reached  by 
dividing  the  sum  of  the  amounts  suggested  by  all  the  jurors  by 
twelve.     Darland  c.  Wade,  547. 

22.  Remittitur.  Where  a  quotient  verdict  was  rendered  it  was  hdd  that 
the  court  was  not  authoriTied  to  accept  a  remittitur  of  all  but  the  lowest 
amount  which  any  juror  was  disposed  to  give,  and  render  judgment 
for  that  amount.     Id. 

23.  Certificate  of  judge:  appeal.  The  certificate  of  the  trial  judge 
contemplated  by  section  3173  of  the  Code  must  be  made  before  the 
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adjournment  of  the  term  at  which  the  judgment  was  rendered.    Th& 
OUy  of  Independence  «.  Pttrdy,  675. 

8ee  Attaghhbnt,  6,  6. 

CRimNAL  Law,  8. 

Evidence,  2. 

Injunction. 

Insurance,  4. 

New  Trial,  1,  3,  4. 

Tax  Sai^  and  Deed,  11. 


PRACTICE  IN  THE  SUPREME  C\)URT. 

1.  Appeal.    The  Supreme  Court  has  no  general  original  jurisdiction,  and 

cannot  order  that  an  appellee  shall  proceed  no  further  with  a  cause. 
An  appellant  who  deemn  that  the  appellee  has,  pending  the  appeal, 
deprived  himself  of  his  ri;:;hts  thereunder,  has  the  alternative  of  dis- 
missal of  his  appeal,  or  of  a  final  submission  upon  the  merits  thereof. 
Simonson  v.  The  C.  R.  I.  tt  P.  R.  Co.,  19. 

2.  Trial.    A  case  tried  as  a  chancery  case  in  the  court  below  will  be  re- 

viewed in  the  Supreme  ( -ourt  under  the  rules  and  practice  applicable 
to  equity  causes,  regardless  of  the  character  of  the  case,  and  of  the 
relief  sought.    Blough  v.  Van  Iloorebckcy  40. 

3.  Trial  de  novo  :  evidknce.     Upon  the  trial  de  novo  of  a  case  on  appeal, 

questions  involving  the  competency  and  admissibility  of  witnesses 
come  up  as  original  (|uestions  upon  the  objections  made  on  the  trial 
below,  and  are  not  passed  upon  in  review  of  the  decision  of  the  inferior 
court.    Id. 

In  the  absence  of  a  motion  and  order  that  the  case  be  tried 


upon  written  evidence,  an  express  agreement  must  be  shown  that  it 
be  so  tried  to  entitle  the  parties  to  a  trial  de  Jiovo  on  appeal.  Saunders 
V.  IloUiday  et  ai.,  M. 

6.  Presumption.  It  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  an  order  of  the  court  below  was  sustained  by  sufficient 
proof.  '  Thompson  et  al.  v.  Winncbitgo  County  et  al.^  155. 

6.  Transcript.    Advantage  can  be  taken  of  a  failure  to  file  a  transcript, 

in  the  absence  of  an  agreement  to  waive  it,  only  by  a  motion  to  dismiss 
or  affirm.    Holiihes  v.  Hull  et  al.,  177. 

7.  AflBiGNafENT  OP  ERRORS.  An  appeal  will  be  dismissed  if  the  iissignment 

of  errors  is  not  served  on  the  appellee  ten  days  before  the  first  day  of 
the  trial  term.  Whether  or  not  it  must  be  filed  with  the  clerk  previ- 
ous to  the  day  devoted  to  consideration  of  causes  from  the  district 
whence  comes  the  appeal,  quwre.  Independent  District  of  Crocker  v. 
Independent  Dietrict  of  Ankeny,  206. 

8.  Record.    A  motion  to  dismiss  an  appeal  on  the  ground  tliat  the  record 

of  the  court  below  was  not  properly  made,  will  not  be  sustained. 
Duffeee  v.  JS^iennan  et  al. ,  287. 
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9.  Tbiaij  db  hoto.    The  consent  of  parties  to  the  entry  of  an  order  in  the 

court  below,  that  a  case  be  tried  npon  written  eTidence,  obviates  the 
necessity  for  a  motion  for  that  parpose,  and  entitles  either  party  to  a 
trial  ds  no9o  in  the  Bnpreme  Court.  SoUn$(m  •.  ITie  Fini  NaUonaL 
Bank  cf  Cedar  R(qridi,  354. 

10.  AssiGNicxirr  of  sbbobs.  When  the  record  fails  to  disclose  that  the 
ruling  oblected  to  in  the  assignment  of  errors  was  made,  the  judg- 
ment of  the  court  below  will  be  affirmed.    Borland  9.  McKaUy,  440. 

11.  Abbtraot.  If  the  abstract  fails  to  show  that  it  contains  all  the  testi- 
mony, the  judgment  will  not  be  disturbed  oeoause  it  is  not  sustained 
by  the  evidence.    Id. 

12.  TRiAii  DB  NOVO.  To  entitle  the  appellant  to  a  trial  de  now  in  the 
Supreme  Court  the  provisions  of  section  2742  of  the  Code  must  be 
complied  with.  If  they  are  not,  the  case  will  be  reviewed  on  appeal 
only  upon  the  errors  assigned.     Tuogood  dt  EUioU  e.  BeUy  et  al.,  546. 

13.  Exceptions  to  msTRUcrioKS.  When  the  defendant  fails  to  except 
to  the  instructions  of  the  court,  relying  upon  a  practice  that  all 
instructions  given  are  regarded  as  excepted  to,  the  practice  should 
be  stated  in  the  abstract  to  be  of  avail  to  appellant.  Btejfer  «.  Chir- 
ranetal.,5S0. 

Bee  Evidence,  3. 

Instruction,  1,  2. 
Pkactice,  1. 


PKINCIPAL  AND  AGENT. 
idee  Attorney,  3. 
Contracts,  2. 

Fraudulent  Representations,  5,  6. 
Insurance,  2. 
Statute  of  Frauds,  L 

PROMISSORY  NOTE. 

1.  Contract  to  execute.     Where  a  party  enters  into  a  contract  to  exe- 

cute a  promissory  note,  and  subsequently  executes  the  note  in  accord- 
ance with  the  terms  of  the  contract,  a  money  judgment  cannot  be 
recovered  against  him  in  an  action  on  the  contract  to  execute  the 
note.    Lister  v.  Clark  et  al. ,  168. 

2. :   evidence.    A  copy  of  the  contract  furnished  to  the  payee  by 

the  maker  of  the  note,  and  at  his  request,  was  ?ield  not  admissible  as 
an  admission  that  the  note  had  been  changed  by  parol.    Id. 

3.  • :    Modification  of.     Tlie  written  contract  not  providing  for  a 

note  with  a  stipulation  for  attorneys  fees,  it  was  competent  for  the 
parties  to  change  its  terms  by  parol  so  tliat  the  maker  should  be  liable 
for  attorney's  fees,  and  the  payee  should  change  the  date  from  which 
interest  should  commence  to  fun*    Id, 


L^ 
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4.  Whbh  tazjd  on  its  face,  a  note  execated  on  Sunday,  but  dated 
upon  a  week  day,  is  yalid  in  tlie  hands  of  a  bona  Jide  purchaser  for 
value  before  maturity.     Ths  OlirUon  NaUonal  Bank  v,  Oraoe$  et  al. ,  228. 

See  Fraudulent  Rbpbssbntations,  5,  6. 

MOBTOAOB,  2,  4. 

Partnership,  1,  2. 
Pleading,  1,  2. 
Kb8  Adjudicata,  3. 
Surbtt,  2,  3, 4. 

PUBLIC  LANDS. 

1.  Pre-emption.  A  person  claiming  under  the  pre-emption  law  must 
make  an  actual  settlement  in  person,  and  he  cannot  recover  damages 
from  one  whom  he  has  employed  to  make  improvements,  and  who,  in 
violation  of  the  conditions  of  his  employment,  has  acquired  for  him- 
self a  homestead  in  the  land.     Walker  v.  Stone,  92. 

RAILROADS. 

1.  Private  crossiko.    A  railroad  company  whose  line  runs  through  the 

land  of  an  owner  is  only  required  to  provide  a  crossing  for  such  owner 
when  his  interest  and  convenience  require  il.  Henderson  v.  The  C,  R. 
I.itP.R.  (7^.,  216. 

2.  Judgment  for  personal  injuries:  lien.    Section  1309  of  the  Code, 

making  judgments  for  personal  injuries  prior  to  the  liens  of  mort- 
gages and  trust  deeds,  cannot  be  extended  to  embrace  claims  for  such 
injuries,  even  though  actions  therefor  be  pending,  and  the  purchaser 
of  a  railroad  takes  it  free  from  such  claims,  unless  the  same  have  been 
prosecuted  to  judgment.     Tlie  B.  C.  R.  dt  N.  R.  Co.  v.  Verryet  aZ.,  458. 

3.  Shipment  of  stock  :  delay  in.    Where  the  stock  to  be  shipped  by 

plaintiff  was  not  loaded  upon  the  arrival  of  the  defendant's  train,  and 
was  not  even  in  the  yards  of  the  company,  but  in  a  private  yard,  and 
had  not  been  given  into  the  possession  of  any  authorized  agent  of 
defendant,  it  was  held  that  defendant  was  not  liable  for  refusing  to 
delay  the  train  untU  the  stock  could  be  loaded,  notwithstanding  the 
same  train  took  cars  of  stock  at  other  stations  later,  although  in  these 
instances  the  locomotive  was  required  to  assist  in  loading  the  cars, 
while  in  plaintiff's  case  it  was  not.  Frader  dt  Cooper  v.  The  K.  C.  tii. 
J.  dsC  B.  Ry.  Co.,  571. 

See  Mechanic's  Lien,  4,  5,  6. 

Neoijgence,  2. 

Taxation,  8,  9,  10. 


RECEIVER. 

1.  Corporation.  In  an  action  by  a  receiver  to  recover  from  a  stockholder 
an  assessment  upon  his  unpiid  stock,  he  cannot  set  up,  as  a  defense, 
fraud  in  procuring  the  appointment  of  the  receiver,  or  the  claim  that 
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the  corporation  is  Dot  indebted,  these  matters  bein^  adjodicated  in  the 
action  resulting  in  the  appointment  of  the  receiver.  Behoonamr  «. 
HinckUy,  82. 

2.  Powers  op.    An  order  of  court  appointing  a  receiver  of  a  railroad  com- 

pany provided  that  he  should  **  do  and  perform  all  the  acts  and  things 
necessary  to  be  done  and  performed  to  construct  and  complete  said 
line  of  railroad,  '*  and  that  he  should  be  authorized  to  borrow  such 
sums  of  money  as  were  necessary  for  the  further  construction,  equip- 
ment, and  final  completion  of  the  road,  and  to  issue  his  d<^bentures  or 
certificates  therefor,  and  that  such  certificates,  "whether  for  money 
borrowed,  material  furnished,  labor  performed,  or  on  account  of  con- 
tracts mmie  by  him  on  account  of  the  construction  of  the  road, "  should 
be  treated  as  receiver's  indebtedness,  and  constitute  a  first  lien  on  the 
road:  Held,  that  t^e  receiver  was  not  authorized  to  issue  certificates 
in  payment  of  material  until  it  had  been  furnisbed,and  having  issued 
his  certificates  for  material  contracted  to  be  delivered,  but  which  in 
fact  never  was,  such  certificates  were  void.  The  Bank  of  MotUtmI  v. 
The  a.  a  &  W,  R.  Co.  et  al.,  518. 

3.  :  NEGOTIABILITY.     Such  Certificates  rccitiug  upon  their  face  that 

thcv  were  issued  under  an  order  of  court,  the  holder  was  chargeable 
witli  notice  of  the  order,  and  in  U\king  them  was  bound  to  inquire 
whetlier  the  receiver  had  power  to  issue  them  in  payment  for  mate- 
rial to  1)0  delivered  at  a  future  time.    Id. 


RECORD  OF  JUDGMENT. 

1.  Destruction  :    costs.      The  costs  in  a  proceeding  to  restore   the 

record  of  a  judgment  which  had  been  destroyed,  if  the  motion  is 
resisted  and  is  sustained  by  the  court,  should  be  taxed  against  the 
losing  party.     Kanke  <t  McKinley  o.  Herrum  et  al.,  276. 

2.  Jurisdiction.    In  such  a  proceeding  the  only  questions  for  determi- 

nation are  the  prior  record  of  the  judgment,  and  its  destruction.  The 
regularity  of  the  judgment  or  its  validity  cannot  be  inquired  into 
therein.    Id. 


REPLEVIN. 

1.  Execution:   notice     An  action  to  recover  possession  of  specific  per- 

sonjil  property  cannot  be  maintained  against  a  sheriff  who  holds  it  hy 
virtue  of  an  "execution,  unless  the  plaintiff,  prior  to  the  commence- 
ment of  the  action,  gives  written  notice  of  his  ownership  of  the 
property.     Peterson  v.  Espeset,  262. 

2.  :  .     The  fact  that  plaintiff's  title  and  right  of  possession 

appeared  of  record  would  not  relieve  him  from  the  necessity  of  giving 
notice.    Id, 

See  Pleading,  3, 


RES  ADJUDICATA. 

1.  JxTDOMENT  UPON  DEHUBRBR.  A  judfirment  upon  demurrer  is  a  bar  to 
another  action  between  the  same  parties  upon  the  facts,  the  sufficiency 
of  which  was  put  in  issue  by  the  demurrer.    FeU  o.  Turnure  et  al.  397. 
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2.  Specific  pbbformancb.     Where,  in  an  action  to  compel  specific  per- 

formance of  a  contract,  it  had  been  determined  that  the  plaintiff  was 
not  entitled  thereto,  held  that  the  contract  could  not  be  set  up  as  an 
equitable  defense  in  an  action  to  recover  possession  of  the  land  which 
constituted  the  subject-matter  of  the  contract.    Fainter  v.Hogue^  42G. 

3.  Promissory  note.     C.  commenced  an  action,  aided  by  attachment, 

upon  an  account  and  note,  and  asked  that,  if  the  attached  property 
sold  for  more  than  enough  to  satisfy  the  claim  in  controversy,  the 
balance  be  held,  to  apply  upon  another  note  of  defendant  held  by 
him  The  defendant  admitted  the  executiou  of  the  notes,  and 
claimed  damages  for  the  wrongful  suing  out  of  the  attachment.  There 
was  a  trial,  and  judgment  for  defendant:  Held^  in  a  subsequent 
action  upon  the  second  note,  that  the  note  was  not  in  issue,  and  did 
not  constitute  a  cause  of  action  in  the  former  suit.  Orum  v.  Boss  et 
a^,433. 

4.  Evidence.     Under  an  issue  of  former  adjudication,  evidence  is  not 

admissible  to  show  what  action  was  taken  by  the  jury,  or  wiiat  mat- 
ters were  considered  by  them.     Id. 

5.  Partition  :   lien  op  heir.    The  partition  of  the  lands  of  an  ancestor 

among  ills  heirs,  in  a  proper  proceeding  therefor,  is  an  adjudication 
of  allrights  in  or  claims  to  a  lien  of  all  of  the  heirs  for  any  purpose 
upon  the  lands  so  partitioned.    Jams  v.  Brown  et  al.f  568. 

See  Practice,  3. 


KEWAKD. 

Power  of  counties  to  offer.  It  is  not  within  the  power  of  a  county 
to  offer  a  reward  for  the  arrest  of  persons  charged  with  the  com- 
mission of  a  crime,  but  the  board  of  supervisors  may  offer  a  reward 
for  the  recovery  of  money  which  has  been  stolen  from  the  county. 
Hawk  0.  Marion  County,  472. 


:  PRO  RATA  payment.     Where  a  portion  of  the  stolen  money 

has  been  recovered,  the  party  through  whose  agency  the  recovery  has 
been  effected  is  entitled  to  a  pro  rata  share  of  the  reward.    Id. 

-:  liATiFiCATiON.     The  fact  that  the  board  were  not  in  session 


when  they  determined  to  offer  the  reward  would  not  defeat  the  ri^ht 
of  the  party  entitled  thereto,  if  by  their  subsequent  acts  they  ratified 
the  offer.    Id. 


SALE. 

Contract  for  diseased  stock:  when  void  under  statute.  Under 
section  4055  of  the  Code,  a  contract  for  the  sale  of  sheep,  known  by 
the  seller  to  be  affected  with  a  contagious  disease,  connot  be  enforced, 
even  when  the  purchaser  has  knowledge  of  the  diseased  condition  of 
the  sheep  at  the  time  of  the  purchase  ;  the  object  of  the  statute  being 
to  prevent  traffic  in  diseased  animals,  for  the  protection  not  only  of 
the  purchaser,  but  of  the  public.     Caldwdl  v.  Bridal,  15. 


:  knowledge  of  nature  of  disease.  .   If,  however,  the  seller 

is  not  aware  that  the  disease  with  which  the  sheep  are  affected  is  con- 
tagious, the  statute  will  not  applv,  being  limited  by  its  terms  to  the 
sale  of  sheep  known  to  be  affecteJ  with  a  contagious  disease.    Id. 
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:  PBAtrDULBNT  GONCEALMEZTT.    The  f act  that  the  seller  kept  the 

diseased  portion  of  the  flock  separate  from  the  remainder,  and  did 
not  show  them  to  the  buyer,  would  not  vitiate  the  sale  if  the  latter 
obtained  knowledge  of  the  diseased  condition  of  the  sheep  before  com- 
pleting the  purchase.    Id, 

8ee  Patbht,  1. 


SCHOOL  DISTRICT. 

L  Organizatiok  of  iNDEPEi!n>ENT  DiBTBiCT.  Where  the  board  of  direct- 
ors had  in  due  form  created  a  sub-district,  and  then  a  vote  was 
obtained  in  such  sub-district  in  favor  of  an  independent  organization, 
it  was  held  that  the  fact  that  a  sub-director  had  not  been  elected  before 
the  oreanization  of  the  independent  district  did  not  invalidate  such 
organization.  Independent  School  District  No,  8  qfBurr  Oak  Township 
9.  Independent  School  District  of  Burr  Oak,  167. 

2.  ACT  OF  LBOisLATURB.    An  act  of  the  Legislature  curing  an  informalitj 

in  the  election  at  which  the  question  of  organizing  an  independent 
district  was  submitted,  would  not  have  the  effect  to  change  or  modify 
the  boundaries  of  such  independent  district.    Id. 

3.  Afportiokmbnt  of  judohekt  :  obbtiorabi.    Where  an  action  was 

instituted  upon  a  school  order  of  a  district  township  which  had  been 
subsequently  reorganized  into  independent  districts,  the  District  Court 
had  jurisdiction  to  render  judgment  thereon  against  the  several  inde- 
pendent districts,  and  to  issue  a  mandamue  commanding  the  directors 
to  assemble  and  apportion  the  amount  of  the  jud^ent  among  the 
several  judgment  debtors.  Certiorari  would  not  he  to  the  District 
Court  upon  the  ground  that  it  had  exceeded  its  jurisdiction.  The 
Independent  Schod  District  of  Albany  v.  The  District  Court  for  Dubuque 
County,  IbO. 

4.  Officer.    The  treasurer  of  a  school  district  is  an  officer  thereof,  and 

service  of  an  original  notice  upon  him  in  an  action  against  the  dis- 
trict constitutes  service  upon  the  district.  Kennedy  «.  TJie  Independ- 
ent School  District  of  Derby  Grange  et  <rf.,  189. 

6.  Judgment  against  independent  districts:  •jurisdiction.  Where 
the  district  organization  had  been  abandoned,  and  the  several  sub- 
districts  organized  into  independent  districts,  it  was  held,  that  an 
action  m  equity  might  be  maintained  against  them  upon  a  debt  of 
the  district,  and  that  the  District  Court  had  jurisdiction  to  render 
judgment  thereon,  and  to  issue  a  writ  of  mandamus  commanding  the 
directors  of  the  independent  districts  to  apportion  the  amount  of  the 
judgment  among  them.  Held,  further,  that  the  apportionment  thus 
made  did  not  conclude  any  district,  but  that  it  might  maintain  an 
action  against  the  others  for  contribution.    Id. 


SCHOOL  FUND. 

1.  Board  of  supervisors.  The  board  of  supervisors  may  make  such 
reasonable  rules  for  the  loaning  of  the  school  fund  as  to  them  shall 
seem  proper,  and  among  others,  may  provide  that  the  fund  shall  only 
be  loaned  to  residents  of  the  county.    Emmet  County  v.  Skinner  et  oZ., 
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2.  FoRECLosuBB.  In  an  action  by  the  county  to  foreclose  a  school  fund 
mortgage,  the  fact  that  the  defendant,  who  was  the  grantee  of  the 
mortgagor,  had  paid  the  interest  and  made  application  to  the  auditor 
for  a  loan  equal  to  the  amount  of  the  mortgage,  was  field  to  constitute 
no  defense  to  the  action.    Id, 


QHEIUFF. 

1.  Sbrvicbs  of  jaileh.    The  sheriff  who  employs  a  jailer,  and  not  the 

county,  is  liable  for  payment  for  his  services.  McDonald  v.  Woodbury 
Gmnty,  404. 

2.  Compensation  op.    The  salary  provided  by  law  to  be  paid  the  sheriff 

is  intended  as  a  full  compensation  for  all  services  for  which  payment 
is  not  otherwise  provided,  and  he  cannot  recover  for  services  he  may 
render  as  jailer.    Id. 


STATUTES  CITED,  CONSTRUED,  ETC. 


CODE  OF  1851. 

Sec.  1618.   Attorney's  Hen.  Cowen  v.  Boone 

ct  ai.,  352. 
"    1689.    Costs.    Vanee  v.  Fall,  366. 
**    1715.    Original  notice.    Bond  v.  Epleut 

606. 
••   2618.    Original  notice.    Bond  v.  EplcUj 

605. 

REVISION  OF  1860. 

See.  29.    Constmction  of  statute.    Wo(f  9. 

The  City  qf  Keokuk,  132. 
"    748.    Taxation.    Harxoood  v.  Brotonell^ 

666. 
•*    779.    Tax  sale.    Gibbe  v.  Sawyer,  443. 
"    784.    Tax  deed.    Robinson  v.  The  Firtt 

National  Bank  qf  Cedar  Rapide,  357. 
"    790.    Tax  deed.    Barrett  v.  Love,  106, 

etteq. 
««    822.    Bridges.    Mallory  v.  Montgomery 

County,  690. 
•«    1329.    Raflroada.    Hendenonv.  TheC, 

R.  I.  t  P   R  Co.,  220. 
**    1856.   Mechanic»fl  Hen.   Brodt  v.  Rohkar 

et  al.  and  Wiiton  et  a/.,  38 ;    Bear  v. 

The  B.,  C.  R.  4-  Af.  R.Co.,  et  al.,  632. 
"    2435.    Dower.    Kyneet  al.  v.  Kyne  et 

al.,  tM. 
•*   2507.    Husband  and  wlfb.  JbnM  9.  (?/M« 

et  al.,  345. 
«(   2563.    Guardian.     McMannU  et  al.  v. 

Rice,  363. 
"    2708.    Attorney's  lien.    Coxoen  v.  Boone 

et  al.,  352. 
w   2746.    Statute  of  Limitations.     Davia 

V.  Harper,  514. 
«•    2812.    Original  notice.    Bond  v.  Epley, 

605. 
"    3127.    Practice.    Gunsaulie  v.  Cadtoal- 

lader.bl. 
"    3130.    Olter.    GuneaulU  v.    Cadwalla- 

der,  51. 
"    3601.    Action  to  quiet  title.    Barrett  v. 

Love,  107,  et  $eq. 
**   3778.    Injonction.    Andereon  p.  Hall  et 

a/.,  348. 
**   4183.  Mechanic's  lien.  Brodt  v.  Rohkar 

et  al.  and  Wileon  et.  al..  38. 
•«    4771.    Jury.    The  State  v.  Bruce,  536. 


CODE  OF  1873. 

Sec.  60.    Repeal  of  statute.    Brodt  et  al.  v. 
Rohkar  et  al.  and  Wileon  et  al.,  39. 

58.    Reward.    Hawk  v.  Marion  County, 
474. 

161-162.  Jurisdiction.  Kenieton  v.  Hew- 
Ut  et  al.,  679. 

180.    Practice.    King  v.  Stewart,  335. 

196.    Record.   Loomie  v.  McKenxie,  420. 

215.    Attorney's  lien.    Cowen  v.  Boone 
et  al.,  352. 

279.    Counties.    Hawkv.  Marion  Coun- 
ty, 474. 

263-'^.    County  seat.    Dt^eee  v.  Sher- 
man et  al.,  290. 

303.    Boards  of  supervisors.     Hawk  v. 
Marion  County,  474. 

393.    Fences.    Ihl^eee  v.  Judd,  260. 

466.    Cities.  Wolf  v.  TheC  Uy  qf  Keokuk, 
131. 

636.    City    marshal.      ChrUt  v.   Polk 
County,  3(H. 

796.    Boards  of  supervisors.    Hawk  v. 
Marlon  County,  475. 

797, 8U1,  807,  810,  613,  821, 823, 831.    Tax- 

ation.    In  the  matter  qf  the  appeal  of 

the   Dee    Moines    Water  Company, 

329,  et  seq. 

"'         '  Richards  v.    Wapello 


Harwood  v.  Brownell, 


Richards 


Wapello 


812.    Taxation. 

County,  508. 
845.    Taxation. 

663. 
870.    Taxation. 

County,  509. 
889,  &J4,  tti*5,  897,  898.    Tax  sale.    Rob- 

inaon  v.  The  First  National  Bank  qf 

Cedar  Rapids,  357. 
891.    Tax  sale.    Hartman  v.  Anderson, 

310. 
902.    Tax  deed.    Barrett  v.  Love,  106, 

et  seq. 
960.    Highway.    SpurrUr  v.    Winner, 

487. 
IIM,  1185, 1186, 1187.    Building  Asaocia  - 

tions.       The   Hawkeye  BentJU  and 

Loan  Association  V.  Blackburn  et  al., 

389. 
1229.    Mines.    Ahem  v.   The  Dubuque 

Lead  ^  Level  Mining  Company  et 

al.,  141. 
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Sec.  1309.    Rallroftds.    The  B.,  C.  R.  4*  N. 

R.  Co.  V.  Verry  tt  al.,  460. 
"    1446,    et  *eq.    Livu  stuck.      Di^tet  v. 

Judd.  vi:>8. 
"    1447,    1150.      Damages.      Cravfford  v. 

William*.  ai9. 
"    1530.     lau.xiijiiing  liqaors.     The  State  | 

"    155^.    lluiii«->itHa.      Co'itne    et    al.    p.    . 

Chantlandet  al ,  '^4.5.  | 

««    1718     i>(hotj\  iU^rivi  I  ndfp''ndntt  School 

Dintrtrt  No.  8.  (ifBuTT  Oak  Toxon$hip 

V. Independent  School  DiBtrict  qf  Burr 

Oak,  162. 
«*    1796.      Nfhool    district.        Independent 

School  District  So.  8,  cf  Burr  Oak 

Totcnnhip,  v.  Independent  School  Dis- 
trict qf  Burr  Oak,  Itil. 
««    1815,  \>^2S\     Srliool  di-*tHct!«.     Independ- 
ent School    District  So.  ^,  of  Burr 

Oak  Toicn*h>p,  v.  Indepindent  School 

District  qf  Burr  Oak,  lo-i. 
"    1860,  1871,  1881.    school  fund.    Emmet 

County  V.  Skinner  et  ai..,  245. 
«*    1922.    Sale.    King  v.  Godfrey,  703. 
**    1928.    PusscHHioii.    Bariett  i).  Lope,\\\. 
«*    1940.    Vendor's  Hen.    Jordan  p.  Winter 

and  Snyd,  r.  181. 
«»    1968,   1992.    Homestead.      Moninger  ^ 

Ringland  v.  Hamtey,  :**'.♦. 
"    1993.    Homestead.     Wilton  v.  Hardeety. 

517. 
«*    2007,2(}U8.    Homeetead.      H^hitehead  v. 

Conklln  et  al.,  47iK 
»'    12(KW.     Homt'.stead.     Moninger  t^  Ring- 
land  V.  Ratn*u.  ■^'.^. 
♦*    2077,  2<»7m.       InltKhl.       The    Iluwkeyc 

Benefit    and    Loan     Association    v- 

Blackburn  el  al.,  .V.Hi. 
••    2f^l.    Usnry.    Culver  v.  Wilbern  Bro»., 

28. 
"    2130.  2137,  2139,  2H1.    Mechanic'fl  lien. 

Bear  V.  Thr  B  ,  C.  H    4*  M   R.    Co 

et  al.,  627  et  seg. 
"    2131.  2i:tl.     Mtrli:inir'«  Won.     Cutler  ^ 

Parker  v.  M'  CornUrk,  Hall  ^  Porter, 

411. 
"    2202.    Hufband  and  wife.     Van  Doran 

V.  Marden,  1^. 
"    !£il4.     Husband    and   wife.     Jorue  p. 

Glata  et  al.,^:y. 
"    a22U.    Divorce.    Fle^her  v.   Groves,  702. 
«»    2301.    Parent  and  child.    Prattv.  Nitz, 

35. 
•«    2347.    Execntor.      The     United    Statet 

Rolling  Stock  Co.  v  Potter,  06. 
«*    241S,  2f2t).    Estatea.    Knox  p.  Hanlon. 

2:16. 
"    1M40,  a441.  Dower.   Whitehead  v.  Conk- 

linetal.,^!'.*:  Wlhonv  llardesty,b\l', 

Rausch  V.  Moore,  615. 
"    2510.    Mtchmnc'f^hen.  Brodtv.Rohkar 

et  al.  and  Wilson  et  at., :»;  Hines  v. 

JTie  Whitebreast  Coal  Mining  Co.., 

298. 
«»    2529.    Statute  of  llmltationa.  Barrett  p. 

Love,  110;  Ilarufood  p.  Brownell,G^. 
«»    2565.     Minor.     Vance  v.  Fall,  364. 
"    2589.    Change  of  veuae.    Anderson  v. 

IIalletal.,^8. 
"    2591.    Change  of  venae.    Schaentgenp. 

Smith.  360. 
"    2599.    Original  notice.    Bond  p.  Epley, 

605. 
«•    2600.    Practice.    Cibula  et  al.  p.  Pitts' 

Sons^  Mant^fartvring  Co.^  528. 
*»    2612.    Servite.    Kennedy  p.    The  Inde- 
pendent  School   District   qf   Derby 

Grange  etal.,  191. 


Sec.  2636.    Practice.    COmlm  p.  Pitts'  Spnf 

ManHfacturing  Co.,  628. 
«*    3648  2649, 2664.    Pleading.      Coven  p. 

Boone  et  al.,  352. 
**    9650.    Practice.    Melntire  p.  MeJntire, 


512. 
2673.    Pleading. 
2729.    Pleading. 


Rausch  p.  Moore,  612. 

Doud  p.  Walter,  633, 

2740.    Practice.    Musser  v.  Crum,eimLy 

55. 
2741,2742.    Practice    in    the    Supreme 

Court.     7\oogood  ^  Elliott  p.  Reily 

et  al .  .'>46. 
2742.    Trial.    Bloughp.  Van  Iloorebete, 

41.    Practice  in  the  supreme  Court. 

Knox  p.  Hanlon,  254  ;  Oow  et  al.  p. 

Tdrirk,  2^> ;  Robinson  p.  The  First 

National   Bank   qt   Cedar   Rmpids, 

3.''i6 :  Borland  r  Mc Sally,  442;  Ftesh- 

er  V.  Groves,  700.    Records.    Loomit 

p.  McKenzie,  420. 
2789.     Kxceptiona.     Steyer  p.  Cwrmss 

*/«/..  5?i. 
2808.    Vvraict.     The  State  p.  Ridley  eutd 

Johnson, d7i. 
2831.    Bill    of   exceptions.      Gihbs    9. 

Buckingham,  98. 

2837.  ^e>^  trial.  Loomisp.  McKenxie, 
419. 

2838.  Practice.  CVnton  SationnlBtsk 
p.  Grapes  et  al  ,  231. 

2844.    Practice.    Gunsaulis  p.  Cadsc^- 

lader,  51. 
2817.   .<Mfer.    Gumaulisp.  CadtPoUader, 

51. 
28r'6.    Plea  linir.    Muster  p.  Crum,  et  al , 

5J. 
2871.    Practice.     Blough  p.  Van  Hoore- 

bekc,  42;  The  United  States  Rolling 

Stork    Co.  v.  Potter,  67;    King   p. 

Smear  I,  o3u. 
2877.     Nevr  trial.     Bond  p    Epley,  606. 
2i?^2,  '2^^;i.  Ju  Igment.   Rausch  v.  Moore, 

618. 
293:}       (^oQts.      Kanke    jr  McKinley  p. 

Herrum  et  al., '477 ;  Uowder  p.  Over- 

holser,  Joo. 
2949.    Attachment.    Rausch  P.  Moore, 

617. 
2956j2y.v,  2*»58.    Attachment.   Crum  p. 

Bos*, 'i^io. 
2991.    Atlachment.    Selx  i"  Co.  p.  Bel- 
den  et  al.,  454. 
301>.    Attachment.    Rausch  p.  Moore, 

613. 
30^.    Execution.    Anderson  p.  Hall  et 

a/.,  317. 
3a*5.    Notice.    Peterson  p.  Efpeset,  J62. 
3072.    Exemptions.    Holden  p.  Strana- 

han,  71. 
3154.    New  triaL    Loomts  p.  McKenzie, 

418. 
3154,3157.    New  trial.    Gray  p.  Coan 

et  al.,  42i. 

3154,  3157.    Judgment.    Bond  p.  Epley ^ 

3155.  New  trial.  Oibbe  p.  Bucking, 
ham,  98. 

3164.  Appeal.  Cowenp.  Boone  et  al,, 
352. 

3168.  Justice  of  the  peace.  Holmes  p, 
Hull  etal,  IQO. 

3170.    Practice.    Fleeher  9.  Oropee,  701. 

3173.  Appeal.  7^  City  qf  Independ- 
ence p.  Purdy,  676. 

3183.  Practice  In  the  Supreme  Court. 
Independent  District  ttf  Crocker  p. 
Independent  District  ^  Ankeny,  206 ; 
Twogood  4-  Elliott  p.  ReUy  et  oL,  547. 
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6ec.31d4.    lUcord.     LoamU  •.   MAKsrutU, 

420 
**   3194.    JurimlictioD.    Simontpn  v.   ITu 

a,  R.  I.  ^  P.  R.  Co.,'20. 
**   3207.    Practice  in  the  Supreme  Court. 

TSoogood  &  Elliott  v.  ReUy  t  al., 

647. 
**   3212.3213.   Tender.  Cotter  v.  O'OonnM, 

654. 
**    3216.      Certiortri.      77U     Independent 

School  Dietrict  of  Aebury  v.    The 

Dietrict  Court  for  Dubuqtu  County, 

**    3317.    Certiorari.    KenUtonv.  HewUt  et 

a/.,  680. 
**    3226.    Practice.    McInHre  v.  Mclntire, 

511. 
«*    3238,3239.    Practice.  Mclntirev.  Mcln- 

tire,  512. 
"    325(1.    Action  to  recover  real  property. 

Barrett  v  Love,  123. 
**    3273.    Action  to  quiet  title.    Barrett  9. 

Love,  107  et  eeq. 
"    3396.    iujuuction.    Andereon  p.  Hall  et 

a/.,  317. 
**    3496.    Contempt.    7Tu  State  9.  Archer. 

312. 
"    3668.    Judgment.    Andereon  v.  UaU  et 

al.,3if. 
**    3676,3590.    Appeal.     In  the  matter  ^ 

the  appeal  d"  the  Dee  Moinee  Water 

Company,  osL 
«*    3692, 3693.     Coets.    Hotoder  v.  Overhol- 

Mr,  367. 
••    3718.    Evidence.    Davie  v.  Harper,  616. 
**    3789.    Sheriflr.    McDonald  v.  Woodbury 

County,  405. 
«    3837.    Fees.    Doughty  v.  Paige,  485. 
«*    3867.    Criminal  law.     The  State  v.  So- 

voye.  565. 
**    3894.    Criminal  law.     The  State  v.  Rid- 
ley and  Johnaon,  373. 
'*    3896.    Criminal  law.     The  State  v.  Ju- 

lien,  445. 
**    4066.    Di.^eaited    stock.      Caldwell    9. 

Bridal,  16, 18. 
*«    4072.    Sunday.    Schmid  v.  Humphrey, 

663. 
**    4067.    Conspiracy.  TheStatev.  Saiooye, 

665. 
"    4104.    Criminal  law.    The  State  v.  Sa- 

voye,  565. 
"    4217.    Arrest.    The  Statev.  Arrhtr,^\2. 
"    43U0.    Compound  ott'euiie.     I'hcStatev. 

Ridley  and  Johnson,  3?2. 
"    4314.      Criminal    law.      The  State  v. 

Stanley,  223. 
«*    4374.    Change  of  yenue.     The  State  v. 

Canada,  450. 
«•    4406.    Jury.    7%d  State  v.  Bruce,  636. 


See.  4421.    Criminal    law.      7^    State  «. 

Stanley,  2ii. 
"    4435.    Jury.     7%e  State  v.  Brure,  537. 
••    4440.    Practice.     7%<  State  v.  Stanley, 

224.  ^ 

"    4463.    Special  yerdict.      TV    State  v. 

Ridley  and  Johnaon,  374. 
**    4669.    Evidence.     The  State  v.  Stanley, 

223. 
**    4660.    Criminal    law.      T%e    State    9. 

Dattforth,  46. 
**    4601.    Bail.     The  Statev.  Oraler,^ii\. 
"    4712.    Pardons.    Arthur  v.  Craig,  267. 
"    4735.    Jails.      McDonald  v.    Woodkury 
County,  406. 

LAWS  OF  1862. 

Chap.  49.    County  seat.     Dvffete  v.  Sher^ 

man  et  al.,  291. 
»•    161.    Sec.    1.      Dower.      Rauech    v. 

Moore,  614. 
«*    169.    RaUroads.     T%e  B.,  C.  R.  ^.  N. 

R.  Co.  V.  Verry  et  al.,460. 
"    173.    Tax  sale.    Qibbe9.  Sawyer,i4i. 

LAWS  OP  1868. 

Chap.  48.   Railroad  tax.  Harwoodv.Brow- 
neU,e63. 

LAWS  OF  1870. 

Chap.    2.    Railroad     tax.      Harwood     v. 

Brownell,  663. 
**       10.    Railroad     tax.      Harwood    9. 

Brownell,  664. 
"      45.    Sees.  1, 2.    Cities.    Wolf  v.  The 

City  of  Keokuk,  \2\. 
**       50.    Railroad     Ux.      Harwood    v. 

Brownell,  664. 
"       102.    Railroad    tax.    Harwood    v. 

Brownell,  664. 
«•       124.    T:i.\    sale.    Robimon   v.    The 

Firet  National  Bank  qf  Cedar  Rap- 

ide,6<iti. 

LAWS  OF  1874. 

Chap.  49.    Mechanic's  lien.    Cutler  *  Par- 
ker V.  MeCormick,  Hall  Sr  Porter, 
414. 
•       70.    Stock.    Dtifeea  9.  Judd,  268. 

LAWS  OF  1876. 

Chap.  100.    Mechanic's  lien.    Brodtv.Roh- 
kar  et  al.  and  WUeon  ctal.,Ji9. 


STATirrE  OF  FRAUDS. 

Agent.  Where  the  owner  of  real  estate  wrote  to  his  agent  that  he 
would  sell  the  same  at  a  price  named,  whereupon  the  plaintiff  agreed 
to  purchase,  it  was  hdd,  that  the  possession  of  the  letter  by  the  agent 
was  not  sufficient  to  take  the  case  out  ©f  the  operation  of  the  statute 
of  frauds.     Steele  d:  JSan  v.  Fife  et  al.,  99. 

Possession  of  writing.  The  execution  of  a  deed  without  delivery,  in 
such  sense  tliat  the  grantee  acquires  control  of  it,  does  not  constitute  a 
compliance  with  the  statute,  even  though  the  grantee  may  temporarily 
have  it  in  his  possession.    Id, 
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STATUTE  OF  LIMITATIONB. 

1.  Adverse  possession.    To  entitle  the  owner  of  wild  lands  to  the  pro- 

tection of  the  statute  of  limitations,  his  possession  thereof  must  have 
been  visible,  actual,  notorious,  and  hostile.  It  is  not  enough  that  he 
has  paid  the  taxes  thereon,  and  occasionally  looked  at  and  shown  them 
to  others  as  his  own.  His  possession  must  have  been  such  as  to  indi- 
cate a  hostile  claim  thereto.    Broicn  v.  RoUf  231. 

2.  When  action  is  barred  in  another  state.     Under  the  Kevisioui 

when  a  personal  action  has  become  fully  barred  by  the  laws  of  any 
other  country  or  State  in  which  the  defendant  has  resided,  such  bar 
will  constitute  a  defense  to  the  action  in  this  State,  and  this  is  true 
whether  or  not  the  cause  of  action  arose  in  this  State.  DavU  v.  Hot- 
pert  ^13. 

See  Adverse  Possession. 
Taxation,  8. 
Tax  Sale  and  Deed,  2,  4,  5, 10. 

STOCK. 

1.  Damage  bt:    partition  fence.    The  fact  that  stock  is  prohibited 

from  running  at  large  in  a  county  does  not  relieve  the  land  owner 
from  the  duty  of  maintaining  partition  fences,  and  if  he  suffer  dam- 
age resulting  from  his  neglect  of  his  fences,  he  cannot  recover  there- 
for from  the  owner  of  the  stock  causing  the  damage.  Ihiffees  «. 
Judd,  256.' 

2.  Appeal  :    jurisdiction.     Upon  an  appeal  from  an  assessment  of  dam- 

ages by  the  township  trustees,  not  only  the  amount  of  damages 
awarded  by  the  trustees,  but  also  the  question  as  to  whether  the 
claimant  is  entitled  to  damages  at  all,  may  be  considered.    Id, 

See  Damages,  1, 2. 

Landlord  and  Tenant. 

Kailroads,  3. 

Sale,  1,  2,  3. 


SUNDAY. 
See  Damages,  4. 

Promissory  Note,  4. 

SURETY. 

B  AHi :  bppect  of  arrest.  When  a  person  is  held  to  answer  a  criminal 
charge  by  a  justice  of  the  peace,  and  an  indictment  is  subsequently 
found  against  him,  whereupon  the  court  directs  a  warrant  to  issue  for 
his  arrest,  the  surety  is  discharged  when  the  arrest  is  made,  and  the 
party  indicted  is  taken  into  custody.     The  State  v.  OrsUr^  343. 
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2.  Consideration  :  promissory  note.    To  bind  a  surety  upon  a  promis- 

sory note,  who  signed  the  same  subsequent  to  the  execution  thereot  oy 
the  principal  and  acceptance  by  the  pjiyee,  and  at  tlie  request  both  of 
payve  and  principal,  some  new  considemtion  must  be  established, 
either  of  advanta^re  to  the  signers  of  the  note,  or  of  prejudice  to  the 
payee.     Briggs  d;  Doxcning  o.  Mattheica  et  al.,  550. 

3.  Partial  payment.     Where  a  party  became  surety  for  one-third  of  a 

debt,  and  another  party  became  surety  for  two-thirds  thereof,  a  part 
of  which  was  subsequently  discharged  by  the  payment  of  a  portion 
of  a  judgment  recovered  thereon,  hdd,  that  neither  of  the  sureties 
could  insist  upon  the  application  of  the  entire  amount  paid  to  the 
release  of  his  liability.    Doud  c.  Waller,  634. 

4.  :  PROPORTION  OP  LIABILITY.    Theamount  so  recovered  and  paid 

should  be  deducted  from  the  entire  debt,  whereupon  the  sureties 
would  be  liable  for  the  remainder,  in  the  proportion  of  their  liability 
upon  the  original  debt.    Id. 

See  Usury,  1. 

SWAMP  LANDS. 

See  Contracts,  8.  ^ 

TAXATION. 

1.  Corporation:  municipal  corporation.  A  water  company,  which 
supplies  the  city  with  water,  whose  rates  are  regulated  by  the  city 
council,  and  which,  by  the  terms  of  the  ordinance  conferring  its  pow- 
ers, may  be  purchased  at  a  fixed  price  by  the  city,  is,  nevertheless,  a 
private  corporation,  and  its  property  is  subject  to  taxation.  In  the 
Matter  of  tfie  Ap])eal  of  the  Des  Moines  Water  Company ^  324. 


:  extinction  op  fires.  Nor  is  its  property  exempt  from  taxa- 
tion by  section  797  of  the  Code,  since  its  primary  and  exclusive  use  is 
not  foV  the  extinction  of  fires.    Id, 

assessment.    The  real  and  personal  property  of  such  a  corpo- 


ration  may  i)e  assessed  to  the  company,  and  must  be  so  assessed  when 
the  shares  cf  the  company  have  not  been  assessed.    Id. 

4.  :  .    The  land,  buildings,  machinery  and  water  mains  are 

all  real  estate,  and  the  mains  are  subject  to  assessment  in  the  township 
where  the  machinery  which  propels  the  water  through  them  is  sit- 
uated.   Id. 

5.  ISqualization  :  appeal.    Where  an  appeal  is  taken  by  the  tax  payer 

from  an  assessment  fixed  by  the  board  of  equalization,  tlie  amount  of 
the  assessment  cannot  be  raised  by  the  court  to  which  the  appeal  is 
taken.     Id» 

6.  Improvements  upon  realty.      Improvements    upon   real   propertv, 

though  made  at  the  expense  of  ihe  personal  estate  of  the  owner, 
and  diminishing  the  amount  of  personalty  subject  to  taxation,  are 
not  to  l)e  regarded  as  taxable  property  until  the  real  estate  is  again 
assessed  in  the  manner  provided  by  law.  Richards  v.  Wapello  Ckmnty^ 
507. 

Vol.  xLvni — 48 
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7.  ItecovRRT  OF  UNAUTHOHIZBD  PATMRNT.    Where  ft  partj  has  paid,  ondeT 

protcflt,  taxes  which  should  not  have  been  assessed,  and  the  board  of 
supervisors  bas  refused  to  refund  the  amount  so  paid,  he  may  main- 
uxin.  an  action  at  law  for  the  recovery  of  his  money.    Id. 

8.  In  aid  op  railroads;  statittk  op  limitations.     Mandamus  io  com- 

pel the  county  trejisurer  to  enter  upon  the  tax  books  a  tax  voted  in  aid 
of  a  railway  in  1S(>8,  !)ut  which  was  not  certified  up  by  the  township 
trustees  until  1^7(5,  would  not  be  barred  by  the  statute  before  three 
years  after  such  certificate  was  made.  Whether  or  not  the  statute  of 
limitations  would  at  any  time  operate  to  bar  such  a  proceeding,  quare. 
Harttood  o.  Brownelly  657. 

9.  :   EXTENSION  ON  TAX  BOOK.    The  Validity  of  the  tax  did  not 

depend  upon  its  extension  on  the  tax  books  in  the  year  in  which  it 
was  voted,  and  the  fact  that  it  was  not  so  extended  would  not  pre- 
vent it  from  being  afterward  entered  thereon  as  an  unpaid  tax  of  a 
former  year.    Id. 

10.  :  WARRANT.     It  was  not  necessary  that  the  clerk  of  the  board 

of  supervisors  should  attach  to  the  list  furnished  the  treasurer  a  war- 
rant requiring  him  to  collect  the  taxes  therein  levied.    Id, 


TAX  SALE  AND  DEKD. 

Deed  :  possession  :  licensee  cannot  acquire.  The  licensee  of  real 
estate  cannot  acquire  a  tax  title  thereto  as  against  his  licensor,  whose 
right  of  possession  has  continued  for  more  than  five  years  after  the 
execution  of  the  tax  deed.  Th^  Keokuk  dt  Iks  Moines  Radway  Oa.  r 
Lindley  et  al.,  11. 

• :  statute  op  limitations.    The  right  to  recover  pos- 


session under  a  tax  deed  is  barred  in  five  years  after  the  execution 
thereof.    Id. 

:  DEPECT  in  title  :  possession.     Even  though  there  be  defects 

in  the  title  of  the  patent  holder,  he  is  nevertheless  entitled  to  pos- 
session as  against  one  claiming  under  a  void  tax  title,  when  his  posses- 
sion is  founded  upon  claim  and  color  of  title.    Id, 


:    statute  op  limitations:   when  action  by  purchaser  18 

BARRED.     Four  ycars  after  the  execution  of  a  tax  deetl,  tiie  holder  of 
the  patent  title  took  possession  of  the  land,  which  was,  up  to  that 
time,  unoccupied  prairie.     After  the  expiration  of  five  yejirs  from  the 
recording  of  his  deed,  the  tax  purcliaser  brought  an  action  to  recover 
possession :    Ileld^  that  he  could  not  recover. 
Argument  1.    The  statute  of  limitations  commences  to  operate  upon 
a  tax  deed  at  the  time  of  the  recording  of  the  instrument,  and 
the  bar  to  an  action  to  recover  possession  thereunder  becomes 
complete  at  the  expiration  of  five  years. 
Argtiment   2.    Both  patent  owner  and  tax  purchaser  are  to  be 
regarded  as  continually  claiming  title  from  the  time  the  deed 
is  recorded,  and  neither  has  any  right  under  the  statute  not 
enjoyed  by  the  other. 
Argument  3.    It  is  within  the  province  of  the  Legislature  to  pro- 
vide that  an  action  for  the  recovery  of  lands,  held  bv  the  assent 
or  sufferance  of  the  owner,  and  not  adversely,  wiU  be  barred 
within  a  prescribed  time,  and  section  902  of  the  Code  is  an  exer- 
cise of  this  lei^islutive  authority.    Adams,  J.,  diMe/itifiijr.    Bar- 
rett c.  Love,  103. 


Digitized  by  VjOOQIC 


INDEX.  756 

5.  Bale  :  ffTATUTB  op  limitations  :  recovery  op  taxes.     An  action  hv 

a  tax  purdhaaer  for  the  recovery  of  the  taxes  paid  by  him  upon  land, 
whose  title  haa  been  quieted  in  the  patent  owner,  is  barred  in  five 
years  after  the  taxes  become  delinquent.    jS^oh  v.  PecJc^  250. 

6.  :  statement  OP  treasurer  :  MISTAKE.    The  fact  that  defendant's 

agent,  sent  to  purchase  a  certain  tract  of  land  at  tax  sale,  was  informed 
by  the  treasurer  through  mistake  that  the  taxes  upon  the  land  had 
been  paid,  was  held  not  to  avail  defendant  to  defeat  a  tax  title  acquired 
by  another  to  the  land,  where  the  defendant  afterward  purchased  the 
land  from  the  patent  owner  with  knowledge  of  the  tax  sale,  and 
before  the  expiration  of  the  time  for  redemption  thereof.  Ooto  et  al, 
9.  Tidriek,2S^ 

7.  :  REDEMPTION.    The  treasurer  has    no  right  to  disregard  the 

act  of  the  auditor  in  permitting  redemption  from  tax  sale  to  be  made, 
and  after  such  redemption  to  execute  a  deed  to  the  tax  purchaser. 
Hartman  v.  Anderson^  309. 

S.  Deed:  op  what  CJONCLUsrvE  enidence.  Where  the  acts  of  assess- 
ment, listing  and  levy  are  admitted,  a  tax  deed,  based  thereon,  is  con- 
clusive evidence  that  the  manner  of  their  performance  was  according 
to  law.    Robinscn  v.  The  First  National  Bank  of  Cedar  Rapide,  354. 

9.  :  notice  beporb  execution  op.    Under  section  898  of  the  Co<le 

the  notice  required  by  sections  894  and  895  to  be  given  the  owner  and 
occupant  of  land  sola  for  taxes,  before  the  execution  of  a  tax  deed 
therefor,  is  not  necessary  in  cases  where  sales  were  made  before  the 
enactment  of  these  provisions.    Id. 

10.  Sale  :  redemption:  statute  op  limitations.  An  action  by  the  heir 
of  a  minor  to  redeem  from  tax  sale  must  be  commenced  within  one 
year  after  the  death  of  the  minor.     Gibbs  v.  Sawyer,  443. 

11.  :  RECOVERY  OP  AMOUNT  PAID :  PRACTICE.     Whcrc,  in  an  action 

by  a  tax  purchaser  to  quiet  his  title,  he  alleged  in  his  petition  that  he 
had  paid  tbe  taxes  for  certain  years,  hut  did  not  allege  the  amount  so 
paid  or  ask  judgment  therefor,  and  it  was  held  in  the  Supreme 
Court  on  appeal  that  the  tax  purchaser  had  the  right  to  recover  the 
taxes,  penalties,  and  interest,  the  defendant  was  entitled  upon  a 
reversal  of  the  case  to  file  proper  pleadings  and  introduce  competent 
evidence  contesting  the  right  of  the  plamtiff  to  recover  the  amount 
paid  by  him  for  taxes.    MUhr  v.  Corlnn  et  al.^  525. 

Bee  Homestead,  8. 


TENANT  IN  COMMON. 

Rents  and  profits:  heir  at  law.  Facts  considered  under  which  it 
was  held  that  plaintiffs  were  entitled  to  recover  rents  and  profits 
from  the  defendant  for  the  use  and  enjoyment  of  certain  realty, 
which  he  held  in  common  with  plaintilfs'  ancestor.  Waters  el  al,  ft. 
Wattr9,  555. 

TENDER. 

Judicial  sale.  Where  a  party  paid  to  the  clerk  a  certain  amount  as 
a  tender  to  be  accepted,  if  at  all,  in  full  discharge  of  a  judgment,  with 
interest  and  costs,  the  acceptance  of  it  by  the  attorney  of  the  judg- 
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ment  creditor  will  bind  the  I»tterto  account  to  the  plaintiff  for  the 
proceeds  of  the  sheriff's  sale  made  to  satisfy  the  judgment.  (JoUer  «. 
O'CmndX,  552. 

TRIAL. 
See  Evidence,  2,  4. 

Practice  in  the  Supbbhb  Cot7BT,  2,  3,  4,  9, 12. 

TRUST. 

1.  EflTABLTBHMBNT  OF.    An  envelope  was  indorsed  as  containing  a  **deed 

from  Thomas  Morris,  which  is  only  in  trust,  and  I  am  to  de^  l)ack  to 
him  any  time  he  desires."  A  deed  between  the  same  parties  was 
introduced  in  evidence;  the  fact  of  a  trust  having  been  established, 
hddy  that  in  the  absence  of  evidence  to  the  contrary,  the  deed  would 
be  presumed  to  be  the  same  as  that  intended  by  the  indorsement. 
Morrii  9.  Landaur  dt  Co.,  234. 

USURY. 

L  Suretyship.  If  a  surety  has  given  his  own  note  in  part  payment  of 
his  principal's  usurious  debt,  iie  cannot  maintain  the  plea  of  usury 
against  the  holder  of  the  note  so  given.     Culver  o.  WUbern  Bro$. ,  26. 

2.  Building  associations:  intehest  upon  premiums.    Building  asso- 

ciations are  not  authorized  by  section  11^6  of  the  Code  to  receive  a 
greater  sum  per  annum  for  interest  upon  their  loans  than  ten  per  cent 
of  the  amount  actually  loaned.  Wher^  a  note,  bearing  interest,  was 
executed  by  a  borrower  to  such  an  association,  including  not  only  the 
amount  actually  received  by  him  but  Ulso  the  premium  paid  for  the 
loan,  hdd^  that  it  was  usurious.  Bawkeye  BsneJU  and  Loan  AssoekUian 
%  Blackburn  etai.,'3Sb. 


VENDOR  AND  VENDEE. 

1.  Frauditleht  representations.    Where  the  plaintiff  sold  land,  rep- 

resenting that  it  contained  a  larj^e  and  valuable  mineral  deposit,  hdd 
that,  in  the  absence  of  a  showing  that  there  was  no  mineral  in  the 
land,  as  represented,  a  mere  exaggeration  as  to  tlie  amount  of  the 
deposit  would  not  constitute  sucli  a  fraud  upon  the  purchaser  as  to 
avoid  a  note  given  for  the  purchase  money.    Dawson  c.  Graham^  378. 

2.  .    In  consideration  of  a  note  executed  by  defendant,  the  plaintiff 

agreed  to  convey  certain  land  to  a  company  of  which  defendant  was 
a  member:  Held,  that  any  fraudulent  representation  made  by  plain- 
tiff as  to  the  value  of  the  properly  could  only  be  taken  advantage  of 
by  the  company,  and  would  not  constitute  a  defense  to  an  action 
against  defendant  on  the  note.    Id. 

3.  Contract  to  convey  :  waiver  op  forfeiture.    Defendant  entered 

into  a  contract  to  convey  certain  real  estate,  upon  payment  of  the 
purchase  price,  as  therein  provided,  the  contract  also  providing  that 
it  might  be  declared  forfeited  by  the  defendant,  in  case  any  of  the 
payments  were  not  made  at  the*  time  specilled.  Defendant  after- 
ward slated  to  the  holder  of  the  conlraet  ibat  he  would  not  insist 
upon  the  forfeiture  in  case  uf  default,  and  upon  the  strength  of  such 
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Statement  the  payments  were  allowed  to  become  in  arrears,  and  vain- 
able  improvements  were  made  upon  the  property:  ffeldf  that  the 
statement  constituted  a  waiver  of  the  right  of  defendant  to  declare  a 
forfeiture,  an^  that  the  holder  was  entitled  to  specific  performance  of 
the  contract  apon  the  payment  of  the  purchase  money.    BMr  et  ok 

VENUE. 

1.  Chakgb  of.    After  one  change  of  venue  the  party  applying  for 

another  change  must  allege  and  show  that  the  cause  upon  which  he 
bases  his  application  was  not  in  existence  when  the  first  change  was 
obtained,    iichaentgen  o.  SmUh^  359. 

2.  :   CRiMnvAL  LAW.    While  the  determination  of  an  application 

for  a  change  of  venue,  based  on  local  prejudice,  is  vested  in  the  dis- 
cretion of  the  court,  vet  it  is  not  an  absolute  and  arbitrarv  discretion, 
but  a  sound  judicial  discretion,  subject  to  review  in  the  appellate 
court.     The  State  «.  Canada,  448. 

See  PRAcncB,  d 

VEHDICT. 

1.  General  and  special.  When  the  jurv  returned  a  general  verdict  for 
one  hundred  dollars  and  a  special  verdict  for  two  hundred  dollars,  the 
court  was  justitied  in  rondenng  Judgment  for  three  hundred  dollars. 
Wardv.  Thvmp»on,5SS. 

2L  AvFiDAvrrs  of  jctrobs.  Affidavits  are  not  admissible  to  show  the 
understanding  of  jurors.    Id. 

See  Criminal  Law,  8. 

Pbaoticb,  21,  22. 

VERIFICATION. 

1.  Attornet.  In  an  action  aided  by  attachment  the  affidavit  of  the  attor- 
ney to  the  uffcct  that  the  facts  set  out  in  the  petition  are  better  known 
to  him  than  to  the  pliiiutlfl,  and  that  he  knows  them  to  be  true,  con- 
stitutes a  sufficient  verification.    Bauech  e.  Moore,  611. 

WILL. 

1.  Renunciation  of  rights.     Under  the  Revision  if  the  widow  did  not 

object  to  the  will  of  her  husband,  and  relinquish  all  rights  conferred 
thereby,  she  was  deemed  to  have  accepted  under  it ;  nor  would  her  own 
will,  published  some  years  afterwnrd,  be  considered  a  declaration  of 
her  intention  lo  renounce  her  rights  under  the  will  of  her  husband. 
Kyneetalv.  Kyneet(d.,2l. 

2.  Construction  of.    Where  a  will  provided  that  two  daughters,  among 

several  children,  should  receive  the. proceeds  of  certain  life  insumnce, 
and  that  if  this  did  not  make  their  shares  equal  to  those  of  the  other 
children  the  deficiency  should  be  made  up  frf)m  the  balance  of  the 
estate,  hdd,  that  they  were  not  entitled  to  the  life  insurance,  and  in 
addition,  to  as  much  as  each  of  the  other  children.    Id, 
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